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Highlights 


45880 Food Stamp Program USDA/FNS sets rules 

requirements for conducting quality control reviews; 
effective 8-3-79 (Part VI of this issue) 

45900, Leasing DOE proposes rules regarding acquisition 

45909 and disposition of Federal Royalty Oil; comments 
by 9-18-79; requests by 9-4-79; hearings, 8-30, 9-5, 
and 9-12-79 (2 documents) (Part VII of this issue) 

45605 Residue Program USDA/FSQS intends to modify 
procedures for detecting biological residues; 
effective 8-3-79: comments by 9-3-79 

45912 Animal Welfare USDA/APHIS proposes to amend 
regulations regarding handling, care, treatment and 
transportation; comments by 10-2-79 (Part VIII of 
this issue) 

45624 Noise Emission Controls EPA reconsiders 

applicability of truck regulations; effective 12-3-79 

45610 Redeemable Preferred Stocks SEC presents 
Financial statements; effective 9-15-79 

45912 Research Guidelines HEW/NIH issues revised 
Guidelines for Research Involving Recombinant 
DNA Molecules (Part III of this issue) 


CONTINUED INSIOE 
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45762 National Toxicology Program HEW/FDA 
executes a memorandum delineating 
responsibilities for conducting an evaluation; 
effective 5-7-79 

45587 Performance Appraisal OPM implements systems 
of accuracy for evaluations; effective 7-24-79 

45802 Three Mile Island NRC disseminates information 
on abnormal occurrences 

45635 Eurodollar Deposits FHLB proposes security for 
marketable certificates of deposit; comments by 
10-1-79 

45591 Grade and Removal Reduction OPM provides 
regulations based on unacceptable performance; 
effective 8-3-79 

45764 Cattle and Sheep HEW/FDA withdraws approval 
of new animal drug applications; effective 8-3-79 

45641 Bulk Flavor Labeling HEW/FDA extends effective 
date for compliance until 7-1-81 

45759 Safety of Certain Food Ingredients HEW/FDA 
announces opportunity for public hearing; requests 
by 9-4-79 

45627 Frequencies Available to Aircraft FCC amends 
rules applicable to marine VHF frequencies; 
effective 9-10-79 

45596 Sugarbeets and Sugarcane USDA/CCC sets 

terms and conditions for support prices to domestic 
producers; effective 8-3-79 

45604 Brucellosis Indemnity USDA/APHIS amends 
regulations governing payment; effective 7-27-79 

45818 Sunshine Act Meetings 


Separate Parts of This Issue 

45846 Part II, Labor/ESA 
45868 Part ill, HEW/NIH 
^ 45872 Part IV, Labor/ETA 
45876 Part V, OMB 
45880 Part VI, USDA/FNS 
45900 Part VII, DOE 
45912 Part VIII, USDA/APHIS 
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Actuaries, Joint Board for Enrollment 
NOTICES 

Meetings: 

Actuarial Examinations Advisory Committee 

Agricultural Marketing Service 
RULES 

Lemons grown in Ariz. and Calif. 

Agricultural Stabilization and Conservation 
Service 

PROPOSED RULES 

National Environmental Policy Act; 
implementation; correction 

Agriculture Department 

See Agricultural Marketing Service; Agricultural 
Stabilization and Conservation Service; Animal 
and Plant Health Inspection Service; Commodity 
Credit Corporation; Food and Nutrition Service; 
Food Safety and Quality Service; Rural 
Electrification Administration. 

Air Force Department 

RULES 

Phoenix Island operations; removal of regulations 
Reference room service; public; removal of 
regulations 

Removal of obsolete CFR Part 

NOTICES 

Active military service and discharge 
determinations; civilian or contractual personnel; 
Consairway 

Animal and Plant Health Inspection Service 
RULES 

Livestock and poultry disease control: 

Brucellosis; indemnity payment for cattle 
destroyed 

Overtime services relating to imports and exports: 

Commuted traveltime allowances; correction 
Plant quarantine, domestic: 

Pink bollworm 
PROPOSED RULES 

Animal and poultry import restrictions: 

Horses, male from countries affected with CEM 
Animal welfare: 

Handling, care, treatment, and transportation of 
warmblooded animals; standards 
Viruses, serums, toxins, etc.: 

Erysipelothrix rhusiopathiae bacterin potency 
test, revision 

Army Department 

See also Engineers Corps. 

NOTICES 

Meetings: 

Medical Research and Development Advisory 
Panel 


Blind and Other Severely Handicapped, 
Committee for Purchase from 

NOTICES 

45659 Procurement list. 1979; additions and deletions (3 
documents) 

Census Bureau 

NOTICES 

Surveys, determinations, etc.: 

45656 Company organization 

45656 Water use in manufacturing and mineral 
industries 

Civil Aeronautics Board 

RULES 

Policy statements: 

45608 Direct carriers, payment to shippers and 

intermediaries 

PROPOSED RULES 

45637 National Environmental Policy Act; implementation 

Civil Rights Commission 
NOTICES 

Meetings, State advisory committees: 

45656 California 

45656 Vermont 

Commerce Department 

See also Census Bureau; National Oceanic and 
Atmospheric Administration, 

NOTICES 

Committees; establishment, renewals, terminations, 
etc.: 

45658 Federal Policy on Industrial Innovation Advisory 

Committee 

Commodity Credit Corporation 
RULES 

Loan and purchase programs: 

45596 Sugar 

Council on Environmental Quality 

NOTICES 

45818 Meetings; Sunshine Act 

Customs Service 
NOTICES 

45816 Reimbursable services; excess cost of preclearance 
operations 

Defense Department 

See Air Force Department; Army Department; 
Engineers Corps. 

Economic Regulatory Administration 
NOTICES 

Consent orders: 

45661 Armstrong Firms 

45662 Loeb & Mitchell Oil Co. 

45663 Loveladdy Oil Co., Inc. 

45665 M. C. Milam 
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45664 

45662 

45874 

45846 


45900, 

45909 

45660 


45624 

45650 

45647 

45647 

45651 

45752 

45752 

45744 

45752 

45751 


Petroleum Corporation of Texas 
Remedial orders: 

JW Oil Co. 

Employment and Training Administration 
NOTICES 

Migrant and other seasonally employed 
farmworkers programs: 

Federal assistance, submission of pre¬ 
applications, fiscal year 1980 

Employment Standards Administration 
NOTICES 

Minimum wages for Federal and federally assisted 
construction; general wage determination decisions, 
modifications, and supersedeas decisions. (Ala., 
Ariz., Ark., Iowa, Miss., Mo., Nebr., Nev., N.Dak., 
Okla.. Penn.) 


Equal Employment Opportunity Commission 

RULES 

45623 Discrimination complaints against Federal 

agencies; investigation; interim rule and inquiry; 
correction 

Federal Communication Commission 

RULES 

Radio Services, special; 

45627 Maritime services; frequency 157.425 MHz 

(Channel 88); restrictions by aircraft 
Radio Stations; table of assignments; 

45626 Missouri 

45625 North Carolina 

PROPOSED RULES 

Radio stations: table of assignments: 

45653 Ohio 

NOTICES 

45818 Meetings; Sunshine Act 


Energy Department 

See also Economic Regulatory Administration; 
Federal Energy Regulatory Commission; Western 
Area Power Administration. 

PROPOSED RULES 

Oil royalties; acquisition and disposition; hearings 
(2 documents) 

Engineers Corps 
NOTICES 

Environmental statements; availability, etc.; 
Waimea River, Island of Kauai Hawaii: Flood 
control project 

Environmental Protection Agency 

RULES 

Noise abatement programs: 

Motor homes 

PROPOSED RULES 

Air quality control regions; criteria and control 
techniques: 

Attainment status disignations 
Air quality implementation plans; approval and 
promulgation: various States, etc.: 

Oregon 
Puerto Rico 

Water quality standards; surface waters of State of 
Ohio 

NOTICES 

Air programs; power plants; assessment and 
collection of noncompliance penalties; availability 
of information 

Air quality implementation plans; approval and 
promulgation: 

New Jersey; proposed coal conversion; final 
determination 

Environmental statements; availability, etc.: 

Agency statements weekly receipts 
Meetings: 

Science Advisory Board 
Plant closings due to environmental regulations; 
inquiry 


Federal Contract Compliance Programs Office 
NOTICES 

Contract sanctions: 

45773 Uniroyal, Inc. 

Federal Emergency Management Agency 

PROPOSED RULES 

45652 Flood insurance program; land management and 
use criteria 

Federal Energy Regulatory Commission 
NOTICES 

45681 Alaska Natural Gas Transportation System; 

incentive rate of return, tariff, and related issues 
Hearings, etc.: 

45731 Arkansas-Lousiana Gas Co., et al. 

45731 Ashland Exploration, Inc. 

45737 Atlantic City Electric Co. 

45732 Central Power & Light Co., et al. 

45731 Cincinnati Gas & Electric Co. 

45737 Cincinnati Gas & Electric Co., et al. 

45736 Columbia Gas Transmission Corp. (2 documents) 

45741 Dugan Production Corp. 

45757 East Tennessee Natural Gas Co. 

45666 Electric Plant Board of the City of Glasgow, Ky. 

45737 Florida Gas Transmission Co. 

45730 Flying Diamond Oil Corp. 

45738 Georgia Power Co. 

45676 Great Lakes Gas Transmission Co. (2 documents) 

45738 

45741 Marathon Oil Co. 

45676 Michigan-Wisconsin Pipeline Co. 

45739 Midwestern Gas Transmission Co. (2 documents) 

45738 Minnesota Power & Light Co., et al. 

45739 Mississippi Power & Light Co. 

45740 Natural Gas Pipeline Co. of America 

45741 New England Power Co. 

45677 Northern Natural Gas Co. 

45738 Orange and Rockland Utilities, et al. 

45740 Pacific Gas & Electric Co. 

45740 Pacific Interstate Transmission Co. 

45677 Panhandle Eastern Pipe Line Co." 

45677 South Georgia Natural Gas Co. 
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V 


45678, 

45679 

45680, 

45742 

45681 

45681, 

45742 

45743 

45679 


45666, 

45725 


45635 

45818 


45754 

45754 

45818 


45819 


45754 


45755, 

45756 

45755 

45756 
45756 
45756 
45756 
45819 


45757 

45757 

45757 


45769 


Southern Natural Gas Co. (2 documents) 

Tennessee Gas Pipeline Co. (2 documents) 

Texas Eastern Transmission Corp. 
Transcontinental Gas Pipeline Corp. (2 
documents) 

Tucson Electric Power Co. (2 documents) 

Natural gas companies: 

Certificates of public convenience and necessity; 
applications, abandonment of service and 
petitions to amend 
Natural Gas Policy Act of 1978: 

Jurisdictional agency determinations [2 
documents) 

Federal Home Loan Bank Board 

PROPOSED RULES 

Federal savings and loan system: 

Eurodollar deposits security 

NOTICES 

Meetings; Sunshine Act 

Federal Maritime Commission 
NOTICES 

Agreements filed, etc. 

Complaints filed: 

Salou Trading Corp. v. Sea-Land Service, Inc. 
Meetings; Sunshine Act 

Federal Mine Safety and Health Review 
Commission 

NOTICES 

Meetings; Sunshine Act 

Federal Prevailing Rate Advisory Committee 

NOTICES 

Annual report; availability 

Federal Reserve System 
NOTICES 

Applications, etc.: 

Chemical Financial Corp. (2 documents) 

First National Boston Corp. et al. 

First Neches Bancorp Shares, Inc. 

Lawson Bancshares, Inc. 

Patriot Bancorporation 
Southeast Banking Corp. 

Meetings; Sunshine Act 

Federal Trade Commission 
NOTICES 

Premerger notification waiting periods; early 
terminations: 

Flag Associates. L.P. 

Mobil Corp. 

Palm Beach Inc. 

Fish and Wildlife Service 
NOTICES 

Environmental statements; availability, etc.: 

Federal aid in fish and wildlife restoration 
program 


Food and Drug Administration 
RULES 

Animal drugs, feeds, and related products: 

45618 Diethylstilbestrol (DES) (2 documents) 

Biological products: 

45617 Skin test antigens; efficacy review; 

implementation; correction 
Color additives: 

45614 FD&C Yellow No. 5; effective date change 

45615 Whiting, North Pacific; common or usual name for 
standardized food 

PROPOSED RULES 
Biological products: 

45642 Antigen E potency test 

Food additives 

45641 Hydrazine; withdrawal; correction 

Food labeling; 

45641 Bulk flavor labeling; compliance date extension 
Human drugs: 

45642 Hydrazine and its salts; correction 
Medical devices: 

45644 Alpha-fetoprotein test kits; premarket approval 
Radiological health: 

45645 X-ray systems, diagnostic; assembly and 
reassembly provisions; correction 

45645 X-ray systems, diagnostic; performance 

standards 

NOTICES 

Animal drugs, feeds, and related products: 

45764 Diethylstilbestrol (DES); withdrawal 

45761 Phenothiazine; approval withdrawn 

Food additives, petitions filed or withdrawn: 

45759 Mitsui Petrochemical Industries, Ltd. 

Good laboratory practices: 

45759 ’ Memorandum of understanding with Health and 

Welfare Canada; correction 
GRAS or prior-sanctioned ingredients: 

45759 Carotene; hearing 

Human drugs: 

45763 Bacitracin zinc-polymyxin-neomycin topical 

ointment 
Medical devices: 

45761 Byrel atrioventricular pacemaker, premarket 

approval 
Meetings: 

45761 Mammographic phantoms in clinical 
environment; evaluation procedures 

45762 Toxicological problems evaluation; memorandum 
of understanding with National Toxicology 
Program 

Food and Nutrition Service 

RULES 

Food Stamp Program: 

45880 Performance reporting system 

Food Safety and Quality Service 
RULES 

Fruits and vegetables (processed); inspection and 
certification 

45602 Fruit jelly; grade standards 

Meat poultry inspection, mandatory: 

45605 Ante-mortem inspection of meat; residue program 

45606 Tertiary butylhydroquinone (TBHQ); use in meat 
and poultry food products 
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45757 


45771 


45759 


45772 


45618 


45816 

45817 


45791 

45791 

45792 

45792 

45793 
45793 

45793 

45794 
45794 

45794 

45795 

45795 

45796 
45796 

45796 

45797 

45797 

45798 
45798 
45798 


45767 


General Accounting Office 

NOTICES 

Regulatory reports review; proposals, approvals, 
etc. (FCC, ICC. NRC) 

Geological Survey 
NOTICES 

Environmental statements; availability, etcj 
Colstrip project; Rosebud County, Mont. 

Health, Education, and Welfare Department 

See also Food and Drug Administration; National 
Institutes of Health. 

NOTICES 

Authority delegations: 

Director. Center for Disease Control, et aL; 
research, investigation, and testing functions 

Interior Department 

See also Fish and Wildlife Service; Geological 
Survey; Land Management Bureau; National Park 
Service; Reclamation Bureau. 

NOTICES 

Environmental statements; availability, etc.; 

Nellis Air Force Bombing Range, Nev. 

Inter-American Foundation 

RULES 

Employee responsibilities and conduct 

Interstate Commerce Commission 

NOTICES 

Hearing assignments 
Hearing assignments; correction 


Environmental statements; availability, etc.; 

45767 Carbon Basin area Wyoming; coal leasing 

45768 Outer Continental Shelf; North Atlantic; oil and 
gas lease sale 

Opening of public lands: 

45766 California 

Withdrawal and reservation of lands, proposed, 
etc.: 

45766 Utah 

Management and Budget Office 
NOTICES 

45876 Cost accounting, cost recovery and inter-agency 
sharing of computers; inquiry 

Marine Mammal Commission 
PROPOSED RULES 

45654 National Environmental Policy Act: 
implementation: correction 

Mine Safety and Health Administration 
NOTICES 

Petitions for mandatory safety standard 
modifications: 

45789 Clinchfield Coal Co. 

45790 Elro Coal Corp. 

45790 Mathies Coal Co. 

45789 Old Ben Coal Co. 

45789 Sunshine Mining Co. 

45790 Van Mulvehill Coal Co.. Inc. 

45791 V & R Coal Corp. 

Minimum Wage Study Commission 

NOTICES 

45802 Meetings 


Labor Department National Aeronautics and Space Administration 

See also Employment and Training Administration; rules 


Employment Standards Administration: Federal 
Contract Compliance Programs Office; Mine Safety 
and Health Administration: Pension and Welfare 
Benefit Programs Office. 

NOTICES 

Adjustment assistance: 

Alberto. Inc. 

B & B Lorry’s et al. 

Bee & Jay Sportswear 

Black Diamond Service Co.. Inc. 

Brockton Stay Corp. 

CSE Corp. 

Consolidated Coal Co. 

Distro Co. 

Hcppenstall Co. 

Jay Lind Veal Corp. 

McNeil Garment Corp. et al. 

Meyer D. Mehrman & Son 
Michael Berkowitz Co.. Inc. 

National Training & Trading Corp. 

Poliplast 

Sheldon Hall Clothes, Inc. 

Sterling Smokeless Coal Co., Inc. 

Toler. Browning & Toler Mining Co. 

Tred 2. Inc. 

Universal Shirt Co., Inc. 

Land Management Bureau 
NOTICES 

Applications, etc.: 

Wyoming 


Information security program: 

45610 Classification, declassification, and downgrading 
of information and material; correction 

National Credit Union Administration 
RULES 

45607 Charter suspension or revocation; involuntary 

liquidation, and insurance requirements; correction 

National Institutes of Health 
NOTICES 

45765 Estrogen use and postmenopausal women; 
conference 

45868 Recombinant DNA research; guidelines supplement 

National Oceanic and Atmospheric 
Administration 

NOTICES 

Environmental statements; availability, etc.: 

45657 Grays Harbor estuary. Wash. 

45657 Louisiana Coastal Resources Program 
Meetings: 

45658 Pacific Fishery Management Council 

National Park Service 

NOTICES 

Environmental statements; availability, etc.; 

45772 Grand Canyon National Park. Colorado River 
management plan. Ariz. 

Management and development plans: 

45772 Sleeping Bear Dunes National Lakeshore; Mich. 
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VII 


National Transportation Safety Board 
NOTICES 

45819 Meetings: Sunshine Act. 

Nuclear Regulatory Commission 
NOTICES 

Abnormal occurrence reports: 

45802 Nuclear accident at Three Mile Island 
Hearings, etc.: 

45811 Commonwealth Edison Co., et al. 

45811 Duke Power Co. 

45812 Florida Power Corp., et al. 

45812 Jersey Central Power and Light Co. 

45813 Northeast Nuclear Energy Co., et al. 

45813 Plateau Resources, Ltd. 

45813 Tech/Ops 

Pension and Welfare Benefit Programs Office 
NOTICES 

Employee benefit plans: 

45799, Prohibition on transactions; exemption 
45800 proceedings, applications, hearings, etc. (2 

documents) 

Personnel Management Office 
RULES 

45587 Agencies, actions, employees and positions; coded 
exemption lists; removal 

45591 Performance, unacceptable; reduction in grade and 
removal 

45587 Performance appraisal 

PROPOSED RULES 

45629 Agency administrative grievance system 

NOTICES 

45814 Recreation/Creative Arts Therapy; minimum 
educational requirement 

Reclamation Bureau 
NOTICES 

Contract negotiations: 

45769 Orchards Irrigation District. Lewiston Orchards 
Project, Idaho % 

Environmental statements: availability, etc.; 

45768 Animas-La Plata Project. Colo. 

45769 North Platte Project Rehabilitation and 
Betterment Program, Wyo.-Nebr. 

45768 San Luis Unit, Central Valley Project, Calif. 

Rural Electrification Administration 
NOTICES 

Environmental statements; availability, etc.; 

45655 Alabama Electric Cooperative, Inc. 

45655 Brazos Electric Power Cooperative. Inc. 

45655 East Kentucky Power Cooperative 

Securities and Exchange Commission 
RULES 

45610 Redeemable preferred stocks; presentation in 
financial statements 

State Department 
NOTICES 

Authority delegations: 

45815 U.S. Coordinator for Refugee Affairs; migration 
and refugee assistance 
Meetings: 

45815 Shipping Coordinating Committee 

Textile Agreements Implementation Committee 
notices 

Cotton, wool, and man-made textiles; 

45658 India 


Treasury Department 

See Customs Service. 

Veterans Administration 
notices 

Environmental statements; availability, etc.; 

45816 Manchester. N.H. medical center, laundry 

engineering facility 

Wage and Price Stability Council 
NOTICES 

45659 Pay and price standards; compendium; availability 

Western Area Power Administration 
notices 

Power rate adjustments: 

45743 Parker-Davis Project 


MEETINGS ANNOUNCED IN THIS ISSUE 


CIVIL RIGHTS COMMISSION 
45656 California Advisory Committee. 8-31-79 
45656 Vermont Advisory Committee, 9-12-79 

COMMERCE DEPARTMENT 

National Oceanic and Atmospheric 
Administration— 

45658 Anchovy/Jack Mackerel Advisory Subpanel and 
Billfish Advisory Subpanel, 8-28 and 8-30-79 

DEFENSE DEPARTMENT 

Army Department— 

56661 United States Army Medical Research and 

Development Advisory Panel Ad Hoc Study Group 
on Chemical Warfare Agent Antidotes, 8-21-79 

ENVIRONMENTAL PROTECTION AGENCY 
45752 Science Advisory Board, Environmental Pollutant 
Movement and Transformation Committee, 8-21 
through 8-23-79 

HEALTH, EDUCATION, AND WELFARE DEPARTMENT 

Food and Drug Administration— 

45761 Mammographic Phantoms, 8-30-79 
National Institutes of Health— 

45765 National Institute on Aging 9-13 and 9-14-79 

JOINT BOARD FOR THE ENROLLMENT OF ACTUARIES 
45772 Acturarial Examinations Advisory Board, 8-6-79 

MINIMUM WAGE STUDY COMMISSION 
45802 Executive Session. 8-14-79 

STATE DEPARTMENT “ 

45815 Shipping Coordinating Committee, Safety of Life at 
Sea Subcommittee, 8-24-79 

HEARINGS 

ENERGY DEPARTMENT 

45900, Acquisition and Disposition of Federal Royalty Oil. 
45909 8-30, 9-5 and 9-12-79 (2 documents) (Part VII of 

the issue) 

INTERIOR DEPARTMENT 

Bureau of Reclamation— 

45768 Animas-La Plata Project. 9-4-79 
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45587 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
US.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 

month. 


OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Part 210 

Basic Concepts and Definitions 

agency: Office of Personnel 
Mannagement. 

action: Final regulations. 


summary: This document removes the 
coded lists of agencies, actions and 
employees and positions excluded from 
one or more parts of OPM regulations 
from the provisions governing the 
applicability of various parts of 
regulations. (5 210.101.) 

The lists are removed because the 
benefits of their use did not outweigh 
the expense and effort needed for their 
maintenance. 

EFFECTIVE date: July 30,1979. 

FOR FURTHER INFORMATION CONTACT. 

Cynthia Field, Workforce Effectiveness 
and Development, Office of Personnel 
Management. 1900 E Street, N.W., 
Washington, DC 20415, (202) 632-5623. 

SUPPLEMENTARY INFORMATION: The 

Office of Personnel Management issued 
on January 16.1979 (44 FR 3440) 
amendments to Part 210 as interim 
regulations. These amendments 
provided new paragraphs (c), (d), and 
(e) to § 210.101, Applicability of various 
parts of regulations with coded lists of 
agencies, actions, and employees and 
positions excluded from one or more 
parts of 5 CFR. This was done to have 
these lists of exclusions in one place for 
reference by code number when 
applicable in one or more parts. OPM 
stated its belief that this change would 
eliminate repetition and make it easier 
to update when necessary. What was 
contained in the three paragraphs was 
not an entire listing, but only a listing of 


the numbered exceptions needed for 
Parts 430, 432, and 752. 

OPM received written comments from 
three organizations. Of these three 
responses, a labor organization had no 
comment, one agency thought a system 
of identification codes for exclusions 
was a good idea and should be 
continued in the final regulations, and 
one agency strongly opposed clustering 
all exclusions from various parts of 5 
CFR in a single part. This latter agency 
said that this format did not serve users 
well in terms of convenience or time, 
and led to frustration of all who 
reviewed the regulations in the agency. 

It recommended the traditional 
narrative statement of coverage in each 
part without numerical cross-references, 
even though more pieces of paper may 
be required for printing. In addition to 
these written comments. OPM has 
received: (1) Numerous oral questions 
which indicate a general 
misunderstanding of and misuse of the 
new sections (e.g., a common tendency 
to mix up the exceptions applicable to 
each part), and (2) Oral comments 
ranging from mildly favorable to 
strongly opposed, with the negative 
comments put much more forcefully 
than the positive). OPM has decided to 
delete these sections from the final 
regulation because of the lukewarm to 
strongly negative responses and 
because of the great effect and expense 
involved in completing this list of 
exclusions to show every regulatory 
exclusion from all parts of 5 CFR. 

§210.101 [Amended) 

Accordingly, the Office of Personnel 
Management is amending 5 CFR Part 210 
by removing paragraphs (c), (d), and (e) 
from § 210.101. 

Office of Personnel Management. 

Beverly M. Jones, 

Issuance System Manager. 

(FR Doc 79-23839 Filed 8-2-79; 8:45 am] 
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5 CFR Part 430 

Performance Appraisal 

agency: Office of Personnel 
Management. 

action: Final Regulations. 

summary: These regulations implement 
the establishment of performance 


appraisal systems as required under 5 
U.S.C. 4301. These regulations are 
intended to provide a broad framework 
in which Federal agencies can design 
systems to accurately evaluate job 
performance, to recognize and reward 
employees who meet high standards of 
performance, to assist employees in 
improving unacceptable performance, 
and to reassign, reduce in grade, or 
remove employees who continue to have 
unacceptable performance. 

EFFECTIVE DATE: July 24,1979. 

FOR FURTHER INFORMATION CONTACT 

ArDee Ames, Workforce Effectiveness 
and Development Group, Office of 
Personnel Management, 1900 E Street, 
N.W., Washington, D.C.. 20415, (202) 
254-3094. 

SUPPLEMENTARY INFORMATION: 

Background 

On January 16,1979, the Office of 
Personnel Management published 
interim regulations to implement 
subchapter I of Chapter 43 of the Civil 
Service Reform Act of 1978, and invited 
comments from the public on its 
proposals. The Office received 
comments from 25 individuals and 
organizations. 

As a result of comments and 
suggestions received during this period, 
the Office has modified the final 
regulations as discussed below. The 
Office will also supplement the 
regulations with guidance issued 
through the Federal Personnel Manual 
System which will address certain other 
concerns expressed during the public 
comment period. 

Coverage 

The interim regulations specified that 
this Office might exclude positions in 
the excepted service in the interest of 
good administration. In these final 
regulations, the Office has specified that 
two groups of positions will be 
excluded. The first are positions of a 
confidential, policy-determining, policy¬ 
making. or policy-advocating character 
because of the different basis for 
retention in these positions. The second 
are positions for which employment 19 
not reasonably expected to exceed 120 
days in a 12-month period, because the 
limited time to be served in these 
positions precludes management's 
ability to allow employees performing 
below standard time to demonstrate 
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acceptable performance. In addition, the 
Office has provided for agencies to 
request further exclusions in the interest 
of good administration. Several 
commentaters requested that “good 
administration” be further defined, or 
that the Office state that such 
exclusions will be used sparingly. The 
Office intends to maintain broad 
coverage under this Chapter, but 
recognizes that there may be needs for 
additional exclusions in the future, as 
performance appraisal systems are 
carried out. 

Definitions 

The Office received numerous 
comments about the definitions in 
§ 430.203 in the interim regulations. The 
comments, and OPM’s response to them 
are discussed as follows: 

Appraisal system: Several 
commentaters questioned the term 
“previously established standards.” 
asking whether this term encompassed 
standards in existence prior to the 
Reform Act which would automatically 
be carried into the new performance 
appraisal system. OPM has deleted 
“previously” to indicate that standards 
will be established as part of new 
performance appraisal systems. 

Performance : One comment suggested 
that “assigned duties and 
responsibilities” should be specifically 
reflected in the position description. 

This comment is consistent with several 
others directed to § 430.204(c) of the 
interim regulations, requesting that 
language specifically tie standards and 
critical elements to position descriptions 
or position classification standards. 
While OPM agrees that there should be 
a high correlation between the assigned 
duties on which performance standards 
are based and the duties described in 
the position description, the regulation 
in § 430.203(c) is sufficienty clear. 

Performance standards: 
Commentaters made one major point 
about this definition. Several stated that 
“quantity, quality, and timeliness” could 
not always be adequately measured for 
every job, and asked that the definition 
be so modified. The Office has made 
this change, and has also specified that 
additional standards may be 
appropriate. 

Critical element: The definition is a 
clarification of the definition in the 
interim regulations. Same commentaters 
objected to the concept of a critical 
element as being so important that sub¬ 
standard performance on that element 
outweighed acceptable or better 
performance of other aspects of the job. 
Others objected that it was 
unreasonable to take action to reduce in 


grade or to remove an employee solely 
on the basis of sub-standard 
performance on one critical element. 
These comments point to a 
misunderstanding of the significance of 
a critical element to a job, and the steps 
to be taken when performance is found 
to be unacceptable on a critical element. 

As stated in the definition, 
performance of a critical element is so 
significant within a job that 
management must take some remedial 
action whenever an employee performs 
at a sub-standard level for that element. 
The first steps are corrective in nature, 
and would include such efforts as 
counselling sessions, remedial training, 
more direct supervision, and, in the case 
of a non-grade determining element, 
reassigning the duty to someone else. 
One action which management must 
take is the withholding of a within-grade 
increase award. One of the stated 
purposes of the Reform Act was to base 
pay increases on the quality of 
performance rather than on the length of 
service. Where there is performance 
below standard on such significant a 
component of a job as a critical element, 
there should be no within-grade increase 
for this performance. This definition 
does not imply that an employee who 
has met the established performance 
standards is entitled to a within-grade 
increase; rather, it merely establishes a 
performance level below which an 
agency cannot conclude that an 
employee has performed at an 
acceptable level of competence. This 
definition of critical element will be 
reflected in the proposed regulations for 
Part 531. 

Performance below standard on one 
critical element may be the basis for 
reduction in grade or removal of an 
employee, without regard to the job as a 
whole. Under the law, these actions 
cannot take place until after an 
employee has had an opportunity to 
demonstrate acceptable performance. 

The Performance Appraisal Process: 
One commentater suggested that the use 
of the term “one or more appraisal 
systems” needed to be clarified. The 
Office's intent is to specify that agencies 
may design different appraisal systems 
for different positions or for obtaining 
information for differing purposes, such 
as promotion and within-grade 
increases. 

The Office has clarified the 
prohibition against any controls which 
would require relative appraisals as 
opposed to appraisals against 
performance standards. Although 
several commentaters either requested 
annual appraisals for all employees or 
further clarification on appropriate uses 


of appraisal periods longer than a year, 
the Office has retained the flexibility in 
the interim regulations. 

There was considerable discussion 
about obtaining performance 
information on employees detailed to 
other positions. Although one agency 
requested that decisions as to whether 
information should ever be obtained 
should be left to agency discretion, most 
commentaters asked for stricter 
definitions of time limits after which 
appraisals w ould be required. The 
Office has continued to leave these 
decisions to the agencies, and has 
expanded the requirement to include 
temporary assignments other than 
details. 

One commentater questioned the use 
of performance appraisals in 
§ 430.204(i)(2) in granting or withholding 
step increases, because he interpreted 
“step increases” to mean statutory 
comparability increases. Since this term 
is intended to mean step increases in the 
Federal Wage System, no change is 
necessary. 

One commentater objected that the 
same clause referred to reassigning, 
reducing in grade or removing 
employees, without also referring to the 
statutory requirement to take action 
only after an employee has had the 
opportunity to improve performance. 
Since this requirement is clear in the 
law, it is not necessary to include it in 
this list of personnel actions. 

This Office is requiring that critical 
elements and performance standards be 
designated in writing. This requirement 
facilitates clear communication of 
elements and standards to employees 
and is consistent with the requirement 
for written appraisals. 

OPM Responsibilities: The law 
requires that OPM shall prescribe 
regulations to carry out the purpose of 
the Chapter, review agency performance 
appraisal systems to determine whether 
they meet the requirements of the 
Chapter, and direct agencies to 
implement appropriate systems or 
correct operations, should OPM 
determine that the system does not meet 
the requirements of the Chapter. There 
was considerable comment in three 
areas: OPM regulations beyond the 
letter of the law, the extent of OPM 
review of systems, and regulations of 
interim systems. On the first point, 
commentaters both favored more 
stringent regulations, such as 
requirements for appraising employees 
on detail, and objected to regulations 
they believed to be more extensive than 
intended under the Chapter. There was 
objection from one Federal agency on 
OPM requirements to inform and train 
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supervisors and employees on the 
appraisal process, and to evaluate 
system effectiveness. It is OPM’s intent 
to regulate only to the point of assuring 
that the requirements of the Chapter be 
carried out, and this Office has decided 
that the training and evaluation 
mechanisms specified in § 430.205 are 
necessary to carry out the requirements 
of the Chapter. 

With regard to review of agency 
appraisal systems, there was some 
objection to the review of agency 
systems as they contribute to agency 
effectiveness and efficiency as well as a 
review for compliance with law and 
regulation. It is OPM’s intent to assist 
agencies in developing systems that 
contribute to agency efficiency and 
effectiveness, and to review operating 
appraisal systems in this light because 
improvement in the quality of public 
service is the intention of the Civil 
Service Reform Act. Prior review of 
agency plans will necessarily be 
primarily directed toward statutory and 
regulatory areas because the systems’ 
contributions to organizational 
productivity will only be apparent after 
the systems have begun to operate. Part 
430.206(b) has been changed to state, in 
Part 430.206(c) of the final regulations, 
that OPM shall direct agencies to 
implement appropriate performance 
appraisal systems or to correct deficient 
operations. This change carries out the 
requirement of the Chapter. 

One commentater suggested that the 
regulation allowing agencies the full 30 
months provided by the law for 
submission of performance appraisal 
systems contravened the requirements 
in § 4302(b)(2) that agencies should 
submit systems "as soon as possible." 
This Office intends to allow each 
agency to determine the amount of time 
necessary to design an appropriate 
appraisal system and encourages 
agencies to run trial systems within the 
30-month period if such systems are 
beneficial. On the other hand, OPM is 
prepared to review plans as soon as 
they are completed. 

Employee Participation in Setting 
Performance Standards: Many 
commentaters requested clarification of 
the phrase "employee participation" on 
two points. The first concerned the 
extent to which employee participation 
will be required, and whether the 
mechanism for participation must be 
defined in the performance appraisal 
system. One commentater suggested 
that such participation be mandatory, 
and one agency suggested that the 
regulations encourage including 
employee feedback and identification of 
developmental needs in the 


participation process. OPM intends that 
the Federal agencies will carry out the 
legal and regulatory provisions in this 
area and does not believe that further 
definition is required. 

The second point concerned the 
relationship of employee participation in 
setting performance standards to the 
possible negotiability and grievability of 
performance standards and critical 
elements. Several Federal agencies 
requested that specific language be 
included to stipulate that while the law 
requires agencies to develop appraisal 
systems which encourage employee 
participation in setting performance 
standards, that agencies are not 
obligated to negotiate with the exclusive 
representative on performance 
standards or critical elements, and that 
standards and elements are not 
grievable. On the other hand, labor 
organizations stated their belief that 
critical elements and performance 
standards are negotiable and grievable. 
The issue has not been addressed in the 
final regulations, since 5 U.S.C. 7117 
gives the Federal Labor Relations 
Authority the ultimate responsibility to 
determine negotiability and grievability 
consistent with law and appropriate 
regulations. The reference to grievance 
procedures in the interim regulations 
has been deleted. Information on 
grievances under agency grievance 
procedures will be contained in the 
upcoming revision to Part 771. 

One agency requested that the 
requirement to evaluate supervisors on 
their efforts in meeting equal 
employment opportunity goals, 
contained in Part 713, be repeated in 
these regulations. We have not repeated 
the requirement here, since it is 
currently in regulation elsewhere. 

Office of Personnel Management. 

Beverly M. Jones. 

Issuance System Manager. 

Accordingly, the Office of Personnel 
Management is adding 5 CFR, Part 430 
as set forth below. 

PART 430—PERFORMANCE 
APPRAISAL 

Subpart A—Statutory Provisions 

Ca/' 

OcL. 

430.101 Statutory provisions. 

Subpart B—Regulatory Requirements of 
the Office of Personnel Management 

430.201 Coverage. 

430.202 Definitions. 

430.203 The performance appraisal process. 

430.204 Appraisal system documentation. 

430.205 Training and evaluation. 

430.206 OPM review of appraisal systems. 


Subpart C— Implementation and Interim 
Procedures 

Sec. 

430.301 Implementation of this part. 

430.302 Interim assignment of performance 
ratings. 

Authority: 5 U.S.C. 4305. 

Subpart A—Statutory Provisions 
§ 430.101 Statutory provisions. 

This subpart sets forth for the benefit 
of the user the provisions of Subchapter 
I of Chapter 43 of title 5, United States 
Code, relating to establishment of 
performance appraisal systems and 
appraisals of employees’ performance. 

(a) Definitions . 5 U.S.C. 4301 contains 
the following definitions: 

For the purpose of this subchapter— 

(1) "Agency” means— 

(A) An Executive agency: 

(B) The Administrative Office of the United 
States Courts: and 

(C) The Government Printing Office; 
but does not include— 

(1) A Government corporation; 

(ii) The Central Intelligence Agency, the 
Defense Intelligence Agency, the National 
Security Agency, or any Executive agency or 
unit thereof which is designated by the 
President and the principal function of which 
is the conduct of foreign intelligence or 
counterintelligence activities; or 

(iii) The General Accounting Office. 

(2) "Employee" means an individual 
employed in or under an agency, but does not 
include— 

(A) An employee outside the United States 
who is paid in accordance with local native 
prevailing wage rates for the area in which 
employed; 

(B) An individual in the Foreign Service of 
the United States; 

(C) A physician, dentist, nurse, or other 
employee in the Department of Medicine and 
Surgery. Veterans Administration whose pay 
is fixed under chapter 73 of title 38; 

(D) An administrative law judge appointed 
under section 3105 of this title; 

(E) An individual in the Senior Executive 
Service; 

(F) An individual appointed by the 
President; or 

(G) An individual occupying a position not 
in the competitive service excluded from 
coverage of this subchapter by regulations of 
the Office of Personnel Management; and 

(3) "Unacceptable performance” means 
performance of an employee which fails to 
meet established performance standards in 
one or more critical elements of such 
employee’s position. 

(b) Establishment of performance 
appraisal systems. 5 U.S.C. 4302 
provides: 

(a) Each agency shall develop one or more 
performance appraisal systems which— 

(1) Provide for periodic appraisals of job 
performance of employees: 

(2) Encourage employee participation in 
establishing performance standards; and 
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(3) Use the results of performance 
appraisals as a basis for training, rewarding, 
reassigning, promoting, reducing in grade, 
retaining, and removing employees; 

(b) Under regulations which the Office of 
Personnel Management shall prescribe, each 
performance appraisal system shall provide 
for— 

(1) Establishing performance standards 
which will, to the maximum extent feasible, 
permit the accurate evaluation of job 
performance on the basis of objective criteria 
(which may include the extent of courtesy 
demonstrated to the public) related to the job 
in question for each employee or position 
under the system: 

(2) As soon as practicable, but not later 
than October 1,1981, with respect to initial 
appraisal periods, and thereafter at the 
beginning of each following appraisal period, 
communicating to each employee the 
performance standards and the critical 
elements of the employee's position; 

(3) Evaluating each employee during the 
appraisal period on such standards; 

(4) Recognizing and rewarding employees 
whose performance so warrants; 

(5) Assisting employees in improving 
unacceptable performance; and 

(6) Reassigning, reducing in grade, or 
removing employees who continue to have 
unacceptable performance but only after an 
opportunity to demonstrate acceptable 
performance. 

(c) Responsibilities of the Office of 
Personnel Management. 5 U.S.C. 4304 
provides: 

(a) The Office of Personnel Management 
shall make technical assistance available to 
agencies in the development of performance 
appraisal systems. 

(b) (1) The Office shall review each 
performance appraisal system developed by 
any agency under this section and determine 
whether the performance appraisal system 
meets the requirements of this subchapter. 

(2) The Comptroller General shall from 
time to time review on a selected basis 
performance appraisal systems established 
under this subchapter to determine the extent 
to which any such system meets the 
requirements of this subchapter and shall 
periodically report its findings to the Office 
and to the Congress. 

(3) If the Office determines that a system 
does not meet the requirements of this 
subchapter (including regulations prescribed 
under section 4305). the Office shall direct the 
agency to implement an appropriate system 
or to correct operations under the system, 
and any such agency shall take any action so 
required- 

(d) Regulations . 5 U.S.C. 4305 
provides: 

‘The Office of Personnel Management may 
prescribe regulations to carry out the purpose 
of this subchapter.’*. 


Subpart B—Regulatory Requirements 
of the Office of Personnel 
Management 

§ 430.201 Coverage. 

(a) Employees and agencies covered 
by statute. (1) 5 U.S.C. 4301(1) lists 
agencies covered by this part. 

(2) 5 U.S.C. 4301(2) lists employees 
covered by statute by this part. 

(b) Statutory Exclusions. This subpart 
does not apply to agencies or employees 
excluded by 5 U.S.C. 4301(1) and (2), the 
United States Postal Service and the 
Postal Rate Commission. 

(c) Administrative exclusions. The 
Office may exclude any position or 
group of positions in the excepted 
service under the authority of 5 U.S.C. 
4301(2)(G). The following are excluded: 

(1) Positions in Schedule C of 5 CFR, 
Part 213. 

(2) Positions filled by Noncareer 
Executive Assignments under 5 CFR. 
Part 305. 

(3) Positions for which employment is 
not reasonably expected to exceed 120 
days in a consecutive 12-month period. 

(d) Agency requests for exclusions. 
Heads of agencies or their designees 
may request the Director of the Office of 
Personnel Management to exclude 
positions in the excepted service. The 
request must be in writing, explaining 
why the exclusion would be in the 
interest of good administration. 

§430.202 Definitions. 

In this part, terms are defined as 
follows— 

(a) "Appraisal system" means a 
performance appraisal system 
established by an agency or component 
of an agency under subchapter I of 
chapter 43 of title 5, U.S.C. and Subpart 
B of this part which provides for 
establishment of performance 
standards, identification of critical 
elements, communication of standards, 
and critical elements to employees, 
establishment of methods and 
procedures to appraise performance 
against established standards, and 
appropriate use of appraisal information 
in making personnel decisions. 

(b) "Performance" means an 
employee’s accomplishment of assigned 
duties and responsibilities. 

(c) "Appraisal" means comparison of 
an employee’s performance of duties 
and responsibilities with performance 
standards. 

(d) "Performance standards" are the 
expressed measure of the level of 
achievement established by 
management for the duties and 
responsibilities of a position or group of 
positions. Performance standards may 


include, but are not limited to, elements 
such as quantity, quality, and timeliness. 

(e) "Critical element" means a 
component of an employee's job that is 
of sufficient importance that 
performance below the minimum 
standard established by management 
requires remedial action and denial of a 
within-grade increase, and may be the 
basis for removing or reducing the grade 
level of that employee. Such action may 
be taken without regard to performance 
on other components of the job. 

(f) "Appraisal period" means the 
period of time established by an 
appraisal system for which an 
employee's performance will be 
reviewed. 

§ 430.203 The performance appraisal 
process. 

(a) As required by 5 U.S.C. 4302(a), 
each agency shall establish one or more 
appraisal systems for appraising the 
work performance of employees during 
an appraisal period. 

(b) 5 U.S.C. 4302(a) and (b) require 
that each appraisal system shall provide 
for establishing performance standards 
based on the requirements of 
employees* positions, communicating 
the standards of performance and the 
critical -elements of the position at the 
beginning of each appraisal period, and 
appraising employees based on a 
comparison of performance with the 
standards established for the appraisal 
period. An agency shall encourage 
participation of employees in 
establishing performance standards. 

(c) Performance standards and critical 
elements must be consistent with the 
duties and responsibilities contained in 
employees* position descriptions. 

(d) An appraisal system shall not 
permit any preestablished distributions 
of expected levels of performance (such 
as a requirement to rate on a bell curve) 
that interfere with appraisal of actual 
performance against standards. 

(e) 5 U.S.C. 4302 requires that each 
appraisal system shall provide for 
periodic appraisals of performance. 
Employees shall generally be appraised 
on at least an annual basis. Agencies 
may provide for longer appraisal periods 
when duties and responsibilities of a 
position or the tour of duty of a position 
so warrant. 

(f) Critical elements and performance 
standards shall be in writing. 

(g) Periodic appraisals shall be in 
writing and shall be provided to the 
employee. 

(h) A system shall provide for 
obtaining information about 
performance of employees detailed or 
temporarily assigned to different 
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positions when assignments are of 
sufficient duration to provide 
information about performance, and 
agencies shall give appropriate 
consideration to this information in 
making personnel decisions. 

(i) Performance appraisals shall be 
used: 

(1) To provide employees with 
information on their performance and 
how it may be improved. 

(2) As a basis for decisions to grant 
awards; grant or withhold pay increases, 
i.e., within-grade increases, step 
increases, and quality step increases; 
grant merit pay; reassign; promote: train; 
retain in reduction in force; and reduce 
in grade or remove. 

§ 430.204 Appraisal system 
documentation. 

(а) Each appraisal system must 
include statements of: 

(1) The employees that it covers; 

(2) The method or procedure by which 
performance standards and critical 
elements are established and employees 
arfe appraised; 

(3) The ways in which employees are 
advised of performance standards and 
critical elements, are kept informed of 
their performance, and are notified of 
their appraisals; 

(4) The supervisory officials, by 
definition or category, who are 
responsible for appraising performance 
and, if applicable, reviewing or 
approving appraisals; 

(5) The records to be kept and the 
uses of those records; and 

(б) The manner in which appraisals 
are used as a basis for personnel 
decisions, or reference to where this 
information may be found. 

§430.205 Training and evaluation. 

To assure that the requirements of the 
law will be effectively implemented, 
agencies must provide appropriate 
training and information to supervisors 
and employees on the appraisal process, 
and must establish methods and 
procedures to evaluate periodically the 
effectiveness of their appraisal 
system(s) and to improve the system(s). 

§ 430.206 OPM review of appraisal 
systems. 

(a) Agencies must submit proposed 
systems to the Office of Personnel 
Management for review as conforming 
to the requirements of this part. 
Submissions may either be agency-wide 
appraisal systems or requirements 
which the systems of subordinate 
organizations must meet. The Office will 
normally review these systems within 30 
days. 


(b) The Office will review the 
operation of appraisal systems and 
supporting documentation with respect 
to compliance with the requirements of 
this part, contribution to agency 
effectiveness and efficiency, and 
appropriate use of performance 
information in personnel decisions. 

(c) As provided by 5 U.S.C. 4304(b)(3), 
if the Office determines that an agency 
system does not meet the requirements 
of this part, it shall direct the agency to 
implement an appropriate system or to 
correct operations under the system. 
The agency shall take any action so 
required. 

Subpart C—Implementation and 
Interim Procedures 

§ 430.301 Implementation of this part. 

Each agency covered by subparts A 
and B of this part shall submit proposed 
appraisal systems to the Office for 
review on or before July 31.1981. Each 
agency must implement an approved 
system or systems on or before October 
1,1981, and must inform all employees 
covered by this part of the performance 
standards and critical elements of their 
positions as soon as the system is 
approved, but, in no event, later than 
October 1,1981. Nothing herein 
prohibits an agency from 
developing and implementing 
critical elements and standards for 
particular positions prior to the 
development and implementation of 
critical elements and standards for all 
positions within the agency. Once 
critical elements and standards are 
developed for particular positions, they 
may be used as a basis for agency 
action including reducing in grade and 
removing employees. Critical elements 
and performance standards developed 
for particular positions prior to the 
establishment of a complete system 
must be reduced to writing an provided 
to the employee before an agency 
proposes to take an action based on 
these elements and standards. 

§ 430.302 Interim assignment of 
performance ratings. 

The requirement for and the system of 
assigning summary adjective 
performance ratings which were in 
effect on January 10,1979, shall continue 
in effect until the agency implements an 
appraisal system which conforms to the 
provisions of this part. 

[FR Doc. 79-23900 Filed 0-2-79: 8:45 amj 
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5 CFR Part 432 

Reduction in Grade and Removal 
Based on Unacceptable Performance 

AGENCY: Office of Personnel 
Management. 

action: Final Regulations. 

summary: 5 CF'R Part 432 replaces 
interim Part 432 which has been 
modified because of comments, 
suggestions, and experience in its 
application. The part implements 
Subchapter I of Chapter 43 of the Civil 
Service Reform Act of 1978 and provides 
regulations governing reduction in grade 
and removal based solely on 
unacceptable performance. 

date: These regulations will be effective 
August 3,1979. 

FOR FURTHER INFORMATION CONTACT: 

Wilma Lehman. (202) 632-5623, 
Workforce Effectiveness and 
Development Group, Office of Personnel 
Management, 1900 E Street, NW., 
Washington. D.C. 20415. 

SUPPLEMENTARY INFORMATION: Part 432 
was issued on January 16.1979, on an 
interim basis with comments invited for 
final rulemaking. Part 432 was published 
as an interim regulation to permit 
agencies to take actions based on 
unacceptable performance subsequent 
to the effective date of the Civil Service 
Reform Act of 1978. Comments have 
been received from labor organizations, 
professional and public interest 
organizations, individuals, and Federal 
agencies. They have been given careful 
consideration and a number of 
modifications have been made as a 
result. 

Two comments contained objections 
to removal of an employee for failure to 
meet the performance standards for one 
critical element. 5 U.S.C. 4301(3) defines 
“unacceptable performance" as the 
performance of an employee which fails 
to meet established performance 
standards in one or more critical 
elements of such employee’s position. 5 
CFR 430.202(e) defines “critical element” 
as a component of an employee’s job 
that is of sufficient importance that 
performance below the minimum 
standard established by management 
requires remedial action and denial of a 
within grade increase and may be the 
basis for removal, reduction in grade, or 
other corrective action without regard to 
performance on other components of the 
job. Thus, although both the law and 
OPM regulations permit removal for 
failure to meet the established 
performance standards for one critical 
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element, neither requires the specific 
action of removal. 

Most of the comments referred to 
specific sections in the interim Part 432. 
These are discussed below section by 
section. 

Section Analysis 

Subpart A Principal Statutory 
Requirements . For the convenience of 
the users. Subpart A of Part 432 includes 
the principal statutory requirements 
governing reduction in grade and 
removal based on unacceptable 
performance. 

Subpart S Regulatory requirements of 
the Office of Personnel Management 
Subpart B of Part 432 includes the 
regulatory requirements of the Office 
which are prescribed under authority of 
5 U.S.C. 4305. 

Section 432201 Coverage. There were 
few comments concerning this section. 
Questions regarding coverage will be 
clarified in the guidance material in the 
Federal Personnel Manual. 5 CFR 430, 
Performance Appraisal, includes three 
additional exceptions to that part which 
will also apply to Part 432. These are 
positions in Schedule C of 5 CFR Part 
213. positions filled by noncareer 
Executive Assignments under 5 CFR 
Part 305. and positions for which 
employment is not reasonably expected 
to exceed 120 days in a consecutive 12- 
month period. 

Two changes have also been made in 
the exclusions from Part 432. First, 
instead of reference to master lists of 
exclusions tn 5 CFR Part 210, 5 432.201 
lists those matters excluded from 
coverage. The change in format was 
made at the request of several agencies 
to facilitate the use of the part. In 
addition, the exclusion (formerly in Part 
210) for actions taken by agencies at the 
direction of OPM under Part 754 of this 
title was deleted as inappropriate. An 
exclusion for an action which terminates 
a temporary promotion within a 
maximum period of 2 years and returns 
the employee to the position from which 
the employee was temporarily 
promoted, or reassigns or demotes the 
employee to a different position that is 
not at a lower grade or pay than the 
position from which the employee was 
temporarily promoted was added and 
has been substituted for the deletion. 

Section 432202 Definitions. To further 
clarify the provisions of statute and the 
regulatory requirements for actions 
covered by this part, two new 
definitions have been added for the 
terms "opportunity to demonstrate 
acceptable performance" and 
"reasonable time." Also, a specific 
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reference is made to the definition of 
"critical element" in Part 430 of this title. 

Section 432.203 Timing of Actions. 

This section has been revised to require 
that an agency identify for the employee 
the critical elemental for which 
performance is unacceptable and give 
the employee a reasonable time to 
demonstrate acceptable performance 
before proposing a reduction in grade or 
removal based on unacceptable 
performance. 

One comment suggested that OPM 
define standards for extension of the 
notice period. OPM has not done so 
because it intends to consider any 
requests for extension in the light of the 
circumstances of the particular request. 
OPM does not expect many such 
requests since the opportunity to 
demonstrate acceptable performance 
must be given prior to the notice period 
and since the agency has statutory 
authority to extend the notice period For 
30 days. 

Section 432.204 Procedures. Several of 
the comments were concerned with this 
section. They are summarized by subject 
as follows: 

—Length of notice period. Several of 
those who commented felt that 30 days 
was too short for a minimum notice 
period and that it should be 60 or 90 
days. The purpose of the notice period is 
to give the employee the opportunity to 
explain his or her views with respect to 
the specific instances of unacceptable 
performance on which the proposed 
action is based, to plead mitigation, and 
to make future plans. The employee has 
already had an opportunity to show 
acceptable performance and has. 
therefore, known for a period of time 
that reduction in grade or removal might 
result if performance did not Improve to 
an acceptable level. Further, the agency 
has authority to extend the notice period 
for an additional period of 30 days. OPM 
has kept the minimum notice period of 
30 days provided by statute. 

—Length of time to reply. Several of 
those commenting suggested that OPM 
set a minimum time to reply at 15 or 20 
days. The Reform Act provides a 
"reasonable time" as a guideline. We 
believe that the specific time should be 
determined by the agency depending on 
the particular circumstances of the 
situation. A discussion on "reasonable 
time" for the purpose of the reply will be 
placed in the Federal Personnel Manual. 

—Identity of proposing and concurring 
officials. One comment suggested Part 
432 identify the proposing and deciding 
officers for actions under the parL OPM 
will discuss in the Federal Personnel 
Manual the meaning of 5 U.S.C. 
4303(b)(1)(D) which requires that a 
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written decision, unless proposed by the 
head of an agency, be concurred in by 
an employee who is in a higher position 
than the employee who proposed the 
action. The identity of proposing and 
concurring officials will depend on 
agency delegations of authority. 

—Representation. Several comments 
were made oif subsection 432.204(c) 
which provides for disallowance of an 
employee’s representative under certain 
circumstances. Comments, such as 
representation should be an absolute 
right, agencies should assist employees 
in obtaining representation, and a 
representative should be challenged 
only on an "actual conflict of interest" 
illustrate the concerns. The legislative 
history of the Reform Act (pp. 43, Senate 
Report No. 95-989) makes it clear that 
the right to representation is not an 
absolute right The language of 
Subsection 432.204(c) is essentially the 
same as that previously provided by 
regulation for disallowance of 
representation in agency administrative 
grievance procedures and in appellate 
procedures. The provision permits a 
disallowance as a representative of an 
individual whose activities as a 
representative would cause a conflict of 
interest or position. Similar language is 
found in the Senate Report It also 
permits disallowance of an employee of 
the agency as a representative whose 
release from his or her official position 
would give rise to unreasonable costs to 
the Government, such as the 
representation of an employee in Boston 
by an employee from Hawaii, or the 
representation by an employee whose 
priority work assignment precludes a 
release from official duties, e.g., an 
employee who must complete for 
publication on a specific date a report 
for which the employee has the sole 
responsibility. 

An observation made in one of the 
comments was that the regulation would 
disqualify a knowledgeable individual 
from acting as a representative. We 
agree that that is possible but we realize 
that there are other interests involved. 
OPM believes that the bases for 
challenge will not keep an employee 
from good representation. 

Section 432208 Appeaf and 
grievance rights. There were no 
comments on this section and no change 
has been made. 

Section 432.207 Agency records. One 
comment requested that OPM require 
that the employee be informed in writing 
of the availability of records and 
provide one free copy if requested. OPM 
believes that availability for review 
provides ample access to all relevant 
documentation about an action. 
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especially since the employee has been 
informed of the critical elements and 
performance standards, has been given 
an opportunity to demonstrate 
acceptable performance, has received a 
notice which identifies specific 
instances of unacceptable performance, 
and has been given a written decision. 

Another comment requested OPM to 
amend this section to state that parties 
to a collective bargaining agreement are 
free to negotiate minimum standards for 
disclosure. OPM does not consider this a 
subject for regulation. 

As a result of comments and 
suggestions. Part 432 has been amended 
as shown below. Further questions not 
of a regulatory nature, raised either in 
writing or orally, will be discussed in the 
Federal Personnel Manual in Chapter 
432. 

Office of Personnel Management. 

Beverly M. fones, 

Issuance System Manager. 

Accordingly, the Office of Personnel 
Management is adding 5 CFR Part 432 as 
follows: 

PART 432-REDUCTION IN GRADE 
AND REMOVAL BASED ON 
UNACCEPTABLE PERFORMANCE 

Subpart A— Principal Statutory 
Requirements 

Sec. 

432.101 Principal Statutory Requirements. 

Subpart B—Regulatory Requirements of 
the Office of Personnel Management 

432.201 Coverage. 

432.202 Definitions. 

432.203 Timing of actions. 

432.204 Procedures. 

432.205 Interim procedures. 

432.206 Appeal and grievance rights. 

432.207 Agency records. 

Authority: 5 U.S.C. 4305. 

Subpart A—Principal Statutory 
Requirements 

§ 432.101 Principal statutory 
requirements. 

(a) Opportunity to demonstrate 
acceptable performance. 5 U.S.C. 
4302(b)(6) requires that, under 
regulations which the Office of 
Personnel Management shall prescribe, 
each performance appraisal system 
shall provide for reassigning, reducing in 
grade, or removing employees who 
continue to have unacceptable 
performance but only after an 
opportunity to demonstrate acceptable 
performance. (Pub. L. 95-454, Oct. 13, 
1978, 92 Stat. 1132.) 

(b) Actions based on unacceptable 
performance. 5 U.S.C. 4303 provides: 


(a) Subject to the provisions of this section, 
an agency may reduce in grade or remove an 
employee for unacceptable performance. 

(b) (1) An employee whose reduction in 
grade or removal is proposed under this 
section is entitled to— 

(A) 30 days’ advance written notice of the 
proposed action which identifies— 

(i) Specific instances of unacceptable 
performance by the employee on which the 
proposed action is based; and 

(ii) The critical elements of the employee’s 
position involved in each instance of 
unacceptable performance; 

(B) Be represented by an attorney or other 
representative; 

(C) A reasonable time to answer orally and 
in writing; and 

(D) A written decision which— 

(1) In the case of a reduction in grade or 
removal under this section, specifies the 
instances of unacceptable performance by 
the employee on which the reduction in grade 
or removal is based, and 

(ii) Unless proposed by the head of the 
agency, has been concurred in by an 
employee who is in a higher position than the 
employee who proposed the action. 

(2) An agency may. under regulations 
prescribed by the head of such agency, 
extend the notice period under subsection 
(b)(1)(A) of this section for not more than 30 
days. An agency may extend the notice 
period for more than 30 days only in 
accordance with regulations issued by the 
Office of Personnel Management. 

(c) The decision to retain, reduce in grade, 
or remove an employee— 

(1) Shall be made within 30 days after the 
date of expiration of the notice period, and 

(2) In the case of a reduction in grade or 
removal, may be based only on those 
instances of unacceptable performance by 
the employee— 

(A) Which occurred during the 1-year 
period ending on the date of the notice under 
subsection (b)(1)(A) of this section in 
connection with the decision; and 

(B) For which the notice and other 
requirements of this section are complied 
with. 

(d) If. because of performance improvement 
by the employee during the notice period, the 
employee is not reduced in grade or removed, 
and the employee’s performance continues to 
be acceptable for 1 year from the date of the 
advance written notice provided under 
subsection (b)(1)(A) of this section, any entry 
or other notation of the unacceptable 
performance for which the action was 
proposed under this section shall be removed 
from any agency record relating to the 
employee. 

(e) Any employee who is a preference 
eligible or is in the competitive service and 
who has been reduced in grade or removed 
under this section is entitled to appeal the 
action to the Merit System Protection Board 
under section 7701 of this title. 

(f) This section does not apply to¬ 
ll) The reduction to the grade previously 

held of a supervisor or manager who has not 
completed the probationary period under 
section 3321(a)(2) of this title, 


(2) The reduction in grade or removal of an 
employee in the competitive service who is 
serving a probationary or trial period under 
an initial appointment or who has not 
completed 1 year of current continuous 
employment under other than a temporary 
appointment limited to 1 year or less, or 

(3) The reduction in grade or removal of an 
employee in the excepted service who has 
not completed 1 year of current continuous 
employment in the same or similar positions, 
(Pub. L 95-454, Oct. 13.1978. 92 Stat. 1133.) 

(c) Regulations. 5 U.S.C. 4305 provides 
that the Office of Personnel 
Management may prescribe regulations 
to carry out the purpose of this 
subchapter. 

Subpart B—Regulatory Requirements 
of the Office of Personnel 
Management 

§ 432.201 Coverage. 

(a) Actions covered. This part covers 
reduction in grade and removal of an 
employee based solely on unacceptable 
performance. 

(b) Employees and agencies covered. 
The employee and agency coverage of 
this part is identical with that of 
subsection 430.201(a) of Part 430 of this 
title. 

(c) Exclusions. (1) This part does not 
apply to actions excluded by 5 U.S.C. 
4303(f). 

(2) This part does not apply to 
employees and agencies excluded under 
subsection 430.201 (b), (c), and (d) of 
Part 430 of this title. 

(3) This part does not apply to the 
following: 

(i) An action initiated under the 
authority of 5 U.S.C. 1206; 

(ii) An action taken under 5 U.S.C. 

7521 against an administrative law 
judge; 

(iii) An action taken under 5 U.S.C. 
7532 in the interest of national security; 

(iv) An action taken under a provision 
of a statute, other than one codified in 
title 5 United States Code, which 
excepts the action from the provisions of 
title 5 United States Code; 

(v) A removal from the Senior 
Executive Service to a civil service 
position outside the Senior Executive 
Service under Part 359 of this title; 

(vi) A reduction-in-force action 
governed by Part 351 of this title; 

(vii) A voluntary action initiated by 
the employee; 

(viii) An adverse action for cause 
taken under Part 752 of this title; 

(ix) An action which terminates a 
temporary promotion within a maximum 
period of 2 years and returns the 
employee to the position from which the 
employee was temporarily promoted, or 
reassigns or demotes the employee to a 
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different position that is not at a lower 
grade or pay than die position from 
which the employee was temporarily 
promoted; 

(x) An involuntary retirement because 
of disability under Part 831 of this title; 

(xi) A termination in accordance with 
terms specified as conditions of 
employment at the time the appointment 
was made; 

(xii) An action against a reemployed 
annuitant; 

(xiii) An action against a National 
Guard Technician. 

§432.202 Definitions. 

Critical element is defined in section 
430.202(e) of Part 430 of this title. 

Opportunity to demonstrate 
acceptable performance means a chance 
for the employee to show that he or she 
can meet established minimum 
performance standards for the critical 
elements of the job. 

Reasonable time as used in 
subsection 432.203(b) of this subpart 
means an amount of time commensurate 
with the duties and responsibilities of 
the employee’s job which is sufficient to 
allow the employee to show whether he 
or 9 he can meet minimum performance 
standards. 

Reduction in grade means the 
involuntary assignment of an employee 
to a position at a lower classification or 
job grading level. 

Removal means the involuntary 
separation of an employee from 
employment with an agency except 
when taken as a reduction-in-force 
action. 

Unacceptable performance is defined 
in S U.S.C. 4301(3). 

§ 432.203 Timing of actions. 

(a) At any time. Pursuant to the 
requirements of this subpart, an 
employee may be reduced in grade or 
removed at any time during the 
performance appraisal cycle that the 
employee’s performance in one or more 
critical elements of the job becomes 
unacceptable. 

(b) Reasonable time. The agency shall 
identify for the employee the critical 
element(s) for which performance is 
unacceptable and give the employee a 
reasonable time to demonstrate 
acceptable performance before 
proposing a reduction in grade or 
removal under this part. 

(c) One-year limitation. 5 U.S.C. 
4303(c)(2) places a one year time 
restriction on the use of instances of 
unacceptable performance by an 
employee. 

(d) Decision. 5 U.S.C. 4303(c)(1) 
provides that the decision on the 


proposed action must be made within 30 
days after the date of expiration of the 
notice period. 

§ 432.204 Procedures. 

(a) Statutory requirements. An 
employee under this part whose 
reduction in grade or removal is 
proposed under this part is entitled to 
the procedures specified in 5 U.S.C. 
4303(b)(1). 

(b) Extension of notice period. 5 
U.S.C. 4303(b)(2) provides that the 
agency may extend the notice period for 
a reduction in grade or removal under 
this part for a period not to exceed 30 
days. The agency may further extend 
the notice period with prior approval of 
the Office of Personnel Management 

(c) Representation. 5 U.S.C. 
4303(b)(1)(B) provides that an employee 
covered by this part is entitled to be 
represented by an attorney or other 
representative. An agency may disallow 
as an employee’s representative an 
individual whose activities as a 
representative would cause a conflict of 
interest or position or an employee 
whose release from his or her official 
position would give rise to unreasonable 
costs to the Government or whose 
priority work assignment precludes his 
or her release from official duties. 5 
U.S.C. 7114(a)(5) and the terms of any 
applicable collective bargaining 
agreement govern representation for 
employees in an exclusive bargaining 
unit. 

§ 432.205 Interim procedures. 

Until the date, but no later than 
October 1,1981, that an agency has 
established a performance appraisal 
system under Part 430 of this title which 
covers an employee against whom an 
action is contemplated: 

(a) A notice of action under this part 
may be proposed only after: 

(1) The agency has discussed with and 
communicated to the employee the 
critical elements of the employee’s job 
and the performance standards for the 
one or more critical elements for which 
the employee’s performance is 
unacceptable and 

(2) The employee has been given a 
reasonable time and opportunity to 
demonstrate acceptable performance. 

(b) An action may be effected under 
this part only in accordance with all 
other requirements of this part. 

§ 432.206 Appeal and grievance rights. 

(a) Appeal rights. 5 U.S.C. 4303(e) 
provides for an appeal of an action 
under this part to the Merit Systems 
Protection Board. 


(b) Grievance rights. 5 U.S.C. 
7121(e)(1) requires an aggrieved 
employee to elect to appeal under this 
part or when applicable, to file a 
grievance under the negotiated 
grievance procedure, but not both. 

§ 432.207 Agency records. 

(a) When the action is effected. The 
agency shall preserve all relevant 
documentation concerning a reduction 
in grade or a removal which is based on 
unacceptable performance and make it 
available for review by the affected 
employee or his or her representative. 
As a minimum, the agency’s records 
shall consist of a copy of the notice of 
proposed qction, the answer of the 
employee when it is in writing, a 
summary thereof when the employee 
makes an oral reply, the notice of 
decision and the reasons therefor, and 
any supporting material including 
documentation regarding the 
opportunity afforded the employee to 
demonstrate acceptable performance. 

(b) When the action is not effected. 5 
U.S.C. 4303(d) governs agency records 
when an action under this part is not 
effected. 

[FR Doc. 79-2373S Filed &-2-7B: ft 45 am| 

BILLING CODE 632S-01-M 


DEPARTMENT OF AGRICULTURE 

Animat and Plant Health Inspection 
Service 

7 CFR Part 301 

Domestic Quarantine Notices; Pink 
Bollworm; Miscellaneous 
Amendments to Regulated Areas 

agency: Animal and Plant Health 
Inspection Service. USDA. 
action: Final rule. 

summary: This document amends the 
supplemental regulations which 
designate generally infested regulated 
areas and suppressive regulated areas 
subject to the Pink Bollworm Quarantine 
and regulations by deleting 15 counties 
in Arkansas and 1 parish in Louisiana 
from the list of suppressive regulated 
areas. Based upon surveys by Federal 
and State inspectors, these areas have 
been declared free of pink bollworm and 
it is no longer necessary to regulate 
these areas in order to prevent the 
spread of the pink bollworm. 

EFFECTIVE DATE: August 3,1979. 

FOR FURTHER INFORMATION CONTACT: 

H. V. Autry, Regulatory Support Staff, 
Plant Protection and Quarantine 
Programs, Animal and Plant Health 
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Inspection Service, U.S. Department of 
Agriculture, Hyattsville, MD 20782 (301) 
436-8247. 

SUPPLEMENTARY INFORMATION: The pink 
bollworra [Pectinophora gossypieJJo 
Saunders) is one of the most destructive 
and widespread insect pests of cotton in 
the world. This insect spread to the 
United States from Mexico in 1917 and 
now occurs throughout most of the 
cotton-producing States west of the 
Mississippi River. 

Surveys conducted by the United 
States Department of Agriculture and 
State agencies established that the pink 
bollworm no longer occurs in the 
regulated areas of 15 counties in 
Arkansas and 1 parish in Louisiana. 
Therefore, it no longer appeared 
necessary to regulate these counties and 
parish in order to prevent the spread of 
the pink bollworm. and it was proposed 
in a notice published in the Federal 
Register (44 FR 17714) on March 23, 

1979, to remove the following counties 
and parish: Clark, Conway, Faulkner, 
Franklin, Greene, Hempstead, Jefferson, 
Lafayette, Lincoln, Little River, Logan. 
Lonoke, Miller. Mississippi, and Pulaski 
Counties in Arkansas: and De Soto 
Parish in Louisiana. 

No comments were received in 
response to the proposed rule. The 
proposed amendments are hereby 
adopted without change. 

Accordingly. § 301.52a-2 of 7 CFR is 
amended to read as set forth below: 

§ 301.52-2a Regulated area; suppressive 
and generally infested areas. 

The civil divisions and part of civil 
divisions described below are 
designated as pink bollworm regulated 
areas within the meaning of the 
provisions of this subpart; and such 
regulated areas are hereby divided into 
generally infested areas or suppressive 
areas as indicated below. 

* • * * • 

Arkansas 

(1) Generally infested area. None. 

(2) Suppressive area. 

Yell County . The entire county. 

• • * • • 

Louisiana 

(1) Generally infested area. None. 

(2) Suppressive area. 

Bossier Parish. The entire parish. 

Caddo Parish. The entire parish. 

Natchitoches Parish. The entire 
parish. 

Red River Parish. The entire parish. 

• « t • * 

(Secs. 8, 9. 37 Stat. 316, as amended, sec. 106. 
71 StaL 33; 7 U.S.C. 161. 162,150ee; 37 FR 
28484. 28477; 38 FR 19141; 7 CFR 301.52-2.) 


The amendments should be made 
effective promptly in order to relieve 
persons in suppressive areas, where 
pink bollworm no longer occurs, from 
further unnecessary restrictions. 

Accordingly, pursuant to the 
administrative procedure provisions of 5 
U.S.C. 553, good cause is found for 
making this final rule effective less than 
30 days after publication of this 
document in the Federal Register. 

Further, this Final rule has been 
reviewed under the USD A criteria 
established to implement E. 0.12044, 
“Improving Government Regulations,” a 
determination has been made that this 
action should not be classified 
“significant” under this criteria. A Final 
Impact Statement has been prepared 
and is available from the Plant 
Protection and Quarantine Programs, 
APHIS, Room 633, Federal Building. 
Hyattsville, MD 20782, 301-436-8247. 

Done at Washington. D.C. this 30th day of 
July. 1979. 

James O. Lee, Jr., 

Deputy Administrator. Plant Protection and 
Quarantine Programs , Animal and Plant 
Health Inspection Service. 

[FR Doc. 79-23942 Filed 8-2-79: 8:45 am| 

BILUNG CODE 3410-34-M 


Agricultural Marketing Service 
7 CFR Part 910 
[Lemon Reg. 210J 

Lemons Grown in California and 
Arizona; Limitation of Handling 

agency: Agricultural Marketing Service, 
USDA. 

action: Final rule. 

summary: This regulation establishes 
the quantity of fresh Califomia-Arizona 
lemons that may be shipped to market 
during the period August 5-11,1979. 

Such action is needed to provide for 
orderly marketing of fresh lemons for 
this period due to the marketing 
situation confronting the lemon industry. 
EFFECTIVE DATE: August 5,1979. 

FOR FURTHER INFORMATION CONTACT: 
Malvin E. McGaha. 202-447-5975. 
SUPPLEMENTARY INFORMATION: Findings. 
This regulation is issued under the 
marketing agreement, as amended, and 
Order No. 910, as amended (7 CFR Part 
910), regulating the handling of lemons 
grown in California and Arizona. The 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). The action is based upon the 
recommendations and information 
submitted by the Lemon Administrative 


Committee, and upon other information. 
It is hereby found that this action will 
tend to effectuate the declared policy of 
the act. 

The committee met on July 31.1979, to 
consider supply and market conditions 
and other factors affecting the need for 
regulation and recommended a quantity 
of lemons deemed advisable to be 
handled during the specified week. The 
committee reports the demand for 
lemons is strong. 

It is further found that it Is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared policy of the act. Interested 
persons were given an opportunity to 
submit information and views on the 
regulation at an open meeting. It is 
necessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 

Further, in accordance with 
procedures in Executive Order 12044, 
the emergency nature of this regulation 
warrants publication without 
opportunity for further public comment. 
The regulation has not been classified 
significant under USDA criteria for 
implementing the Executive Order. An 
Impact Analysis is available from 
Malvin E. McGaha. 202-447-5975. 

§ 910.510 Lemon Regulation 210. 

Order, (a) The quantity of lemons 
grown in California and Arizona which 
may be handled during the period 
August 5.1979, through August 11,1979, 
is established at 275,000 cartons. 

(b) As used in this section, “handled” 
and “carton(s)” mean the same as 
defined in the marketing order. 

(Secs. 1-19, 48 Stat. 31. as amended; (7 U.S.C. 
601-674)) 

Dated: August 2.1979. 

Charles R. Brader, 

Director. Fruit and Vegetable Division, 
Agricultural Marketing Service. 

|FR Doc 79-24258 Flkd 8-2-7* 1134 mrn\ 

BILLING CODE 3419-02-41 
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Commodity Credit Corporation 

7 CFR Part 1435 

Price Support for 1979 Crop 
Sugarbeets and Sugarcane 

agency: Commodity Credit Corporation, 
USDA. 

action: Final rule. 

summary: This rule sets forth the terms 
and conditions under which the 
Commodity Credit Corporation (CCC) 
will support prices to domestic 
producers of 1979 crop sugarbeets and 
sugarcane through nonrecourse loans 
made by CCC to sugar processors. 

Sugar processed from the 1979 crop is 
ineligible for loan under the 1978 crop 
price Support loan program and 
substantial quantities of the 1979 crop 
sugar would not be available for 
coverage under price support now being 
considered in the Congress. This rule, 
implemented under existing statutory 
authorities, ensures continuity of price 
support coverage for sugarbeet and 
sugarcane producers. 

Participating processors must pay all 
producers who deliver sugarbeets and 
sugarcane to them at least the prices per 
ton prescribed by this rule. Regional 
loan rates and support prices apply to 
the sugarbeet and sugarcane processing 
regions as established for the 1978 crop. 
Loans will mature on the last day of the 
ninth month after the month of 
disbursement. 

effective DATE: August 31.1979. 

FOR FURTHER INFORMATION CONTACT: 

Laurence E. Ackland, ASCS. PSD, (202- 
447-5647). P.O. Box 2415. Washington, 
D.C. 20013. 

SUPPLEMENTARY INFORMATION: The 

effective date of price support under 
proposed sugar legislation now before 
Congress would be October 1,1979—the 
beginning of the 1979 sugar supply year. 
Timing of the initiation of the sugar 
supply year concept would include, 
under current crop year concepts, most 
of the 1979 crop with notable 
exceptions. Puerto Rican producers and 
processors will have completed, long 
before October 1,1979, harvesting and 
processing their 1979 sugarcane crop. A 
major part of the Hawaiian sugarcane 
crop and substantial quantities of 
sugarbeets in California and Arizona 
will have also been harvested and 
processed. Such sugar will not, 
therefore, be covered by new legislation 
but would be covered under this rule. If 
new legislation should fail to be 
enacted, all sugar of the 1979 crop will 
be covered under this rule. 


Because of this "gap 1 ' in price support 
availability, the Secretary of Agriculture 
gave notice on May 9,1979 (44 FR 27125) 
that he was considering a proposal to 
support prices to domestic producers of 
1979 crop sugarbeets and sugarcane. All 
interested persons were invited to 
comment on the proposal. 

As was stated in the proposed rule, 
the authority for the establishment of a 
1979 crop price support program is the 
discretionary authority contained in 
Section 301 of the Agricultural Act of 
1949, as amended (7 U.S.C. 1447). 

Section 401(b) of the Act (7 U.S.C. 
1421(b)) requires, in the case of any 
commodity for which price support is 
discretionary, that the following factors 
be taken into consideration in 
determining whether a price support 
operation shall be undertaken and the 
level of such suppport: 

(1) The supply of the commodity in 
relation to demand therefor. 

(2) The price levels at which other 
commodities are being supported. 

(3) The availability of funds. 

(4) The perishability of the 
commodity. 

(5) The importance of the commodity 
to agriculture and the national economy. 

(6) The ability to dispose of stocks 
acquired through a price-support 
operation. 

(7) TJie need for offsetting temporary 
losses of export markets. 

(8) The ability and willingness of 
producers to keep supplies in line with 
demand. 

The proposed rule detailed the 
Department’s consideration of all the 
above factors within the range of loan 
rates (13.0 to 14.25 cents per pound for 
raw cane sugar, 15.15 to 16.52 cents per 
pound for refined beet sugar) and 
resulting sugarcane and sugarbeet 
support prices (equivalent to 43 to 47 
percent of estimated July 1979 parity) 
from which the final loan rates and 
support prices are herein established. 

Summary of Comments to Proposed 
1979 Crop Sugar Price Support Program 

Of the more than 80 responses to the 
proposed rule (tabulated as of June 4, 
after the deadline for comments) only 
two (those responding in the refiner/ 
user category) favored a loan program 
within the proposed range of loan rates. 
Almost all other respondents generally 
observed that the level of support 
directly or indirectly indicated by the 
loan rates was unacceptably low. The 
several comments received later than 
June 4 included no items not previously 
mentioned in the comments received 
prior to June 4. 


Producers 

Comments were received from 41 
individuals, all cane producers in 
Florida, Louisiana, or Texas. All felt the 
range of loan rates was too low. 
Recurring observations were that the 
range of loan rates proposed (1) either 
represented the Administration's price 
objective or, because of past failure to 
achieve stated price objectives, would 
become the price objective for all 
practical purposes; (2) are below what is 
necessary to cover cost of production 
and/or reflected a lower percentage of 
parity than did the rates at which price 
support was made available for 1977 
and 1978 crops: and (3) would result in 
little or no benefit to producers and 
would contribute to the demise of the 
domestic sugar industry. 

Texas producers also commented on 
the precarious state of their processing 
cooperative because of low prices and 
weather misfortunes. 

Producer Associations and Other 
Producer Groups 

The 20 respondents in this category 
represent sugarbeet and sugarcane 
growers in all producing areas except 
Puerto Rico. The American Sugarbeet 
Growers Association did not object to 
the basic loan rate being established at 
a somewhat lower level than the market 
price objective if adequate actions were 
taken to attain the market price 
objective. Most other respondents 
commented on the loan levels proposed 
and observed that such levels were too 
low for the same reasons cited by 
individual producers. 

Additionally, the Michigan and Ohio 
Sugar Beet Growers Associations 
contended that if the settlement basis of 
the eastern area participating contract 
was not recognized in establishing price 
support requirements, producers in that 
area would receive no benefit from the 
loan program. 

The California Beet Growers 
Association, Ltd., observed that 
indication should be made by the 
Department that the loan rate 
established would be subject to upward 
adjustment if legislation was achieved 
which provided a higher floor. 

The Glades Association of 
Independent Sugar Cane Growers, Inc., 
objected to the past withholding by 
processors from producers of what they 
felt was too high a percentage of loan 
proceeds. They suggested that 
regulations should deal with this matter 
as well as with some means for making 
the loan program available directly to 
producers. 
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Sugro, Inc., a Federation of Sugarbeet 
Marketing Cooperatives, commented 
that transportation costs used in the 
calculation of sugarbeet processing 
region 3 differential loan rates (Draft 
Impact Analysis) were too high because 
of an abnormal sales year in 1977 when 
sugar was shipped to the east coast 
rather than to the normal Chicago-west 
marketing area. 

Processors , Processor Groups, and 
Processor/Producer Groups 

The 15 respondents generally had the 
same objections to the proposed rule as 
the producers and producer groups. It 
was additionally contended that the 
proposal contravenes the CCC charter 
and that the one reason for the low loan 
levels proposed was to achieve for CCC 
the ability to sell 1978 crop loan sugar 
anticipated for forfeiture. A respondent 
representing the Florida Sugar 
Marketing and Terminal Association 
claimed that the proposed storage rate 
was less than that negotiated for the 
storage of 1977 crop sugar already 
forfeited. 

Sugarbeet processors who use 
"Eastern area" participating contracts, 
whereby producers share in proceeds on 
all products of the beet and also in the 
efficiency or Inefficiency in extracting 
sugar from the beets, felt that failure to 
provide a waiver from minimum price 
support requirements could prevent or at 
least delay their participation in the loan 
program. They pointed out that if sugar 
extraction and/or by-product prices are 
low the processor might not realize 
enough to pay the specified price 
support Florida industry representatives 
objected to deletion of the waiver which 
was included under the 1977 and 1978 
crop programs because they contended 
that under some grinding and tolling 
agreements the result could be the same; 
and further, that failure to provide a 
waiver would nullify payment 
provisions of certain existing contracts. 

Sugarbeet processor representatives 
suggested that the incremental increase 
in freight rates used in the Draft Impact 
Analysis should be 9 percent rather than 
7.6 percent per yean and that the 
maturity date of loans should be 
shortened, with possible renewal 
options, so that maturity dates would 
not fall beyond settlement years and so 
that space could be freed in time for 
subsequent crop processing. Concern 
was expressed that any loans applied 
for prior to the effective date of a 
program which was implemented under 
subsequently enacted legislation should 
be allowed to be completed and 
disbursed. 


A sugarbeet processor operating in 
regions 3 and 5 contended that 
transportation costs used in the Draft 
Impact Analysis for establishing loan 
rates for those regions were artificially 
high, thus resulting in artificially low 
loan rates. 

Florida respondents stated that the 
$0.82 per cwt. transportation cost to 
market used in the Draft Impact 
Analysis as a basis for Florida's 
differential loan rate was erroneously 
high. Based upon the weighted costs 
projected for transportation of the 1979 
crop to Northeastern markets, to 
Savannah, Georgia, and to local 
refineries, a cost of $0.46 to $0.47 per 
cwt. was suggested. 

Puerto Rican respondents objected to 
what they believed to be an inaccurately 
high transportation cost used in 
computing their regional loan rate. 

It was requested by a Florida 
respondent that it be made clear in the 
regulations that all costs of removal and 
delivery of loan collateral in accordance 
with instructions by CCC be for the 
account of CCC. 

Members of Congress 

Several members of the Louisiana 
Congressional delegation saw the range 
of loan rates proposed as inadequately 
low. Such rates were felt to be 
insufficient to cover cost of production 
and lower in percentage of parity than 
rates for other commodities. Concern 
was expressed that the rates could 
determine market prices if adequate 
action is not taken to achieve more 
reasonable and higher prices to 
processors and producers. 

Refiners and Firms Using Sugar 

The two responses in this category 
were generally in favor of a loan 
program and were in favor of loan rates 
at the low end of the range proposed. 

Included in the response on behalf of 
some refiners was the view that an 
artificially high price will have an 
environmental impact, particularly with 
regard to development of additional 
sugarcane acreage in Florida. 

Miscellaneous Comments 

The Western Region of USDA’s Office 
of Inspector General commented on the 
necessity of establishing a loan rate in 
proper relationship to the price 
objective. A basic raw sugar loan rate of 
13.5 cents per pound was suggested as 
compatible with a price objective of 15.0 
cents per pound. 

Three other respondents, two 
apparently associated with Texas 
banking interests and one with the 
distribution of Florida vegetables, 


generally asserted that the proposed 
loan levels were too low to maintain a 
viable domestic sugar industry. 

Department's Response to Major Issues 

Loan rate/Price Support Levels Claimed 
to be too Low 

Those respondents who Felt the range 
of proposed loan rates was too low 
either erroneously equated such loan 
levels with market price objectives, or, 
where the difference was recognized, 
expressed little confidence that prices 
higher than the loan rates would be 
achieved. 

The Department recognizes that 
market price objectives for processors 
and producers must be higher than the 
levels represented by the loan rate 
ranges presented in the proposed rule 
and that such higher objectives must be 
achieved if a viable domestic industry 
and a viable price support loan program 
are to be maintained. This concept is 
consistent with proposed sugar 
legislation supported by the 
Administration which recognizes, for the 
1978 Bupply year, a raw value price 
objective of 15.0 cents per pound and 
which seeks to achieve, through import 
and other actions, a market price 
objective for the 1979 supply year of 15.8 
cents per pound. 

Proposed legislation also provides for 
a basic loan rate of not less than 89 
percent of the market price objective. 
Since the current market price objective 
is unchanged from the 15.0 cents in 
effect at the time of the proposed rule, 
the loan and price support levels finally 
adopted on an interim basis must to be 
generally consistent with proposed 
legislation, be (1) lower than the price 
objective and (2) at levels which will 
permit loan redemptions when the price 
objective is achieved. A basic raw cane 
sugar loan rate of 13.0 cents per pound 
(with the basic refined beet sugar loan 
rate and price support rates for 
sugarbeets and sugarcane calculated 
from this figure) is accordingly adopted. 

Requirement That Processor Pay 
Producers No Less Than Specified Price 
Support Rates 

Under the 1977 and 1978 crop loan 
programs, a processor could be relieved 
of the requirement to pay no less than 
the price support rate specified by CCC 
if "normal and traditional customs or 
practices agreed upon between the 
producer and processor with respect to 
the marketing of sugarbeets and 
sugarcane or the products processed 
therefrom • • • would cause any 
reduction in the specified support price.- 
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This waiver provision was not included 
in the 1979 crop proposal. 

Sugarbeet processors who use 
“Eastern area” participating contracts, 
whereby producers share in the price 
received on all products of the beet and 
also in the efficiency or inefficiency of 
the processor in extracting sugar, felt 
that deletion of the waiver could prevent 
or at least delay their participation in 
the loan program. Florida industry 
representatives contended that under 
some grinding and toiling agreements 
the result may be the same. 

The Department considers that only 
under the eastern area (Region 1) 
participating sugarbeet purchase 
contract could processors achieve 
insufficient funds to pay specified price 
support rates even though the price 
objective for sugar was achieved in the 
market. In the event that sugar 
extraction and/or prices of by-products 
(beet pulp and molasses) are low, the 
processor might not realize enough to 
pay a specified support price to 
producers. In all sugarbeet and 
sugarcane processing regions other than 
the Eastern region, the price producers 
receive is not dependent on any major 
factors other than the price of sugar and 
the sucrose content of the sugarbeets or 
sugarcane. Under Eastern Area 
contracts, however, the total net returns 
from sale of the sugar (not the net price) 
are shared with each producer 
according to the sugar content 
relationship of his beets to the average 
sugar percentage of all beets delivered. 
Also, in return for the producer bearing 
the risk of pile loss and sucrose 
extraction, the processor shares with 
producers the net returns from the beet 
by-products. 

The Department has concluded that 
since basic price support protection is 
guaranteed through a guaranteed price 
for sugar placed under loan, price 
support protection for the Eastern 
Region should reflect what is achievable 
through the refined beet sugar loan rate 
for the region under existing producer/ 
processor contractual arrangements. 
Accordingly, though a minimum support 
price is specified for the Eastern Region, 
provision is made for its adjustment if 
sugar extraction or by-product returns 
are below recent historical levels. 

Calculation of Regional Loan/Support 
Rates 

As was the case for the 1978 program, 
loan and support rates were proposed to 
vary between regions because of 
differences in transportation costs to 
marketing areas. No respondents 
objected to this principle. The 
transportation costs for sugarbeet 


regions 3 and 5 and for Florida and 
Puerto Rico were alleged to be too high 
and/or not representative of current 
marketing patterns. 

For the 1978 program for beet sugar, 

1976 costs collected by the Economics. 
Statistics, and Cooperative Service of 
USDA were projected to 1978 by 
increasing such costs at an annual rate 
of 7.6 percent. For the 1979 crop 
proposal, 1977 costs were projected for 
1979 using the same percentage 
increment. For the cane areas, estimated 
1978 costs were increased by 7.6 percent 
for 1979. 

Specific rates for each region did not 
appear in the proposed rule but are in 
the Draft Impact Analysis on the 
proposed rule. The rate used for Florida 
gave major weight to northeastern 
markets, which are likely to become 
increasingly significant for Florida 
sugar. However, the fact that the single 
largest Florida processor continues to 
deliver its entire production to the 
Savannah refinery under a long-term 
contract was not taken into account by 
the Department. Neither was the 
production which is refined locally in 
Florida. 

The rate finally adopted for Florida is 
the result of allocating (for weighing 
purposes only) Florida's estimated 
production delivered to Savannah 
(300,000 tons), northeastern markets 
(400,000 tons) and to local refiners 
(200,000 tons). The weighted rate, .58 
cent per pound, equals .62 cent per 
pound when increased by 7.6 percent. 

As was stated, northeastern markets are 
of increasing importance in the 
disposition of Florida sugar. Overstating 
the extent of such markets would make 
Florida's loan rate unrealistically low. 
Understating would tend to discourage 
redemption and increase the possibility 
of loan forfeitures. Changing market 
patterns make it difficult to project 
sales. However, there is little doubt that 
the 200,000 ton figure projected for local 
refining is reasonable and that at least 
300,000 tons will go to Savannah. 

The transportation rate for Puerto 
Rico has been adjusted downward in 
accordance with information supplied 
by the Sugar Corporation of Puerto Rico 
and other elements of the industry. 

With respect to sugarbeet regions 3 
and 5 the Department does concur that 

1977 marketings reflected unusual 
shipments at higher freight rates than 
would be the case for normal sales. This 
fact has been taken into account along 
with adjustments for sugarbeet regions 
where factories have closed and 
transportation data for such factories 
were previously included. 


Maximum Storage Rate for Forfeited 
Sugar 

For the 1977 and 1978 programs a 
maximum storage rate of $.01 per pound 
per year ($.000833 per pound per month) 
was established. Adequate data was not 
then available to establish a rate based 
on experience. It has since developed 
that warehousing rates have been 
negotiated by CCC on an actual weight 
basis for the 1977 crop loan sugar 
forfeited. The rate for raw cane sugar 
stored in Jacksonville, Florida, is $.0072 
per pound per year ($.0006 per pound 
per month). The negotiated rate for 
forfeited raw cane sugar in Texas is 
$.0084 per pound per year ($.0007 per 
pound per month). 

Although the Department considers 
that prior negotiated rates should be a 
guideline in the negotiation of long-term 
warehousing, a maximum rate of $.01 
per pound per year has been adopted. 
This maximum is regarded as a “distress 
rate,” to be considered only for short¬ 
term emergency storage. Providing a 
“high" maximum rate also gives some 
latitude which may be needed to meet 
unknown circumstances. 

Terms of Loans 

For the 1977 and 1978 crops, loans 
matured on the last day of the eleventh 
month following the month of 
disbursement. This same term was 
proposed for the 1979 crop. After 
consideration of comments, however, 
the Department agrees that the loan 
term should be shortened. The term 
established provides for loan maturity 
on the last day of the ninth month 
following the date of disbursement. This 
is consistent with the loan term 
provided for most other CCC loan 
commodities. Additional advantages are 
that loans will generally mature before 
the end of a processor's contract 
settlement year with producers and 
before the storage space is needed for a 
subsequent crop’s production. 
Realization of price support benefits by 
producers and necessary actions to free 
needed storage space will be facilitated. 

As to other issues raised in comments, 
the Department’s position is as follows: 

The Department intends that if a 
higher loan rate is provided under a 
succeeding program, producers will be 
offered the opportunity to apply for any 
increase with respect to any outstanding 
loans of the 1979 crop year. 

The Department encourages prompt 
sharing by processors of loan funds with 
producers but can only require that total 
settlement be in compliance with 
required price support rates. A producer 
cannot participate directly in the loan 
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program because sugarbeets and 
sugarcane cannot be stored for any 
length of time and because once 
delivered and processed they generally 
no longer belong to the producer. 

Failure to provide a "price support 
waiver" provision for Florida does not 
nullify payment provisions of certain 
existing contracts. Participation in the 
program is voluntary. 

It is provided in the regulations that 
loans applied for before the date of a 
succeeding program may be completed 
and disbursed if any delay is solely due 
to the time necessary for the loan 
making office to make disbursement 
available. 

The Department believes the loan 
rates established reflect a percentage of 
parity and cost of production within the 
range of, and consistent with, loan rates 
for other commodities. 

The incremental increase in freight 
rates used in the Draft Impact Analysis 
is supported by data in the possession of 
the Department. 

Other comments received were not 
sufficiently clear to determine the 
respondents’ concern or were not 
germane to the specific issues of the 
price support program for the 1979 crop 
of sugarbeets and sugarcane. 

The 1979 crop price support program 
resulting from the proposed rule and 
considerations described above is 
generally patterned after the 1978 crop 
program and includes the following 
major provisions. 

(1) The basic loan rate established for 
refined beet sugar reflects the long-term 
relationship (1.10 to 1.00) between 
refined beet sugar net selling prices and 
raw cane sugar prices. After adjustment 
to reflect the proper price relationship, 
the estimated average 1979 crop fixed 
marketing costs (whifch are incurred by 
beet processors regardless of the 
disposition of a loan) are added to make 
up the loan rate for refined beet sugar. 

(2) Regional loan rates and specified 
minimum support prices for sugarbeets 
and sugarcane apply to the sugarbeet 
and sugarcane processing regions as 
established for the 1978 crop. 

Differential loan rates are based on the 
estimated average cost of transporting 
1979 crop sugar from the processing 
region to market destinations. 

(3) Since Section 301 of the 
Agricultural Act of 1949, as amended, 
does not specifically authorize the 
establishment of minimum wage rates 
for sugar fieldworkers, such provisions 
as those mandated by the Food and 
Agriculture Act of 1977 for the 1977 and 
1978 sugar crops do not apply to the 
operations of the 1979 loan program. 


(4) Payment to producers of less than 
the specified minimum support price per 
ton of sugarbeets or sugarcane because 
of an existing marketing custom or 
practice is not permitted. However, for 
Region 1 of the sugarbeet area, the 
required minimum support price can be 
adjusted if sugar extraction or by¬ 
product returns fall below specified 
levels. 

(5) Loans will be made and serviced 
by State and county ASCS offices. 

(6) The 1979 crop of sugarbeets and 
sugarcane is defined according to 
normal harvesting periods. However, 
loans under the proposed program 
would be allowed only for that sugar 
processed from the 1979 crop harvest 
that is offered for loan prior to the 
effective date of any succeeding loan 
program authorized by new legislation. 

(7) The normal maturity date for each 
loan shall be the last day of the ninth 
month following the month of 
disbursement. 

In consideration of the foregoing, 7 
CFR Part 1435 is amended by adding a 
new Subpart—Price Support Loan 
Program for 1979 Crop Sugarbeets and 
Sugarcane—to read as follows: 

PART 1435 —SUGAR 

Subpart—Price Support Loan Program for 
1979 Crop Sugarbeets and Sugarcane 

Sec. 

1435.55 General statement,. 

1435.56 Administration. 

1435.57 Definitions. 

1435.58 Level and method of support and 
loan rates. 

1435.59 Eligibility requirements. 

1435.60 Availability, disbursement, and 
maturity of loan. 

1435.61 Quantity for loan. 

1435.62 Loan maintenance and liquidation. 

1435.63 Processor storage agreement. 

1435.64 Miscellaneous provisions. 

1435.65 Applicable forms. 

Authority: Secs. 301-303 and 401 et seq. of 
the Agricultural Act of 1949, as amended (7 
U.S.C. 1447 et seq., 1421 et seq.). 

§ 1435.55 General statement 

This subpart contains the regulations 
which set forth the requirements with 
respect to price support for the 1979 crop 
of sugarbeets and sugarcane. The 
Commodity Credit Corporation (CCC) 
will offer to eligible processors 
nonrecourse loans which must be 
evidenced by notes and security 
agreements and secured by the pledge of 
eligible sugar in eligible storage. 

§ 1435.56 Administration. 

(a) The Procurement and Sales 
Division, Agricultural Stabilization and 
Conservation Service (referred to as 
"ASCS"), will administer this subpart 


under the general direction and 
supervision of the Deputy 
Administrator. Commodity Operations. 

(b) In the field, this subpart will be 
administered by the Kansas City 
Commodity Office and the Management 
Field Office (referred to as KCCO and 
MFO respectively) and designated 
Agricultural Stabilization and 
Conservation State and county 
committees (referred to as State and 
county committees). 

§ 1435.57 Definitions. 

(a) "1979 crop" means domestic 
sugarbeets and sugarcane, the 
substantial portion of which is 
harvested in the areas indicated below 
during the following periods: 

Sugar Producing Area and Harvesting Period 
Sugarbeets: 

All States, excluding California and Arizona, 
September through November 1979. 
California, excluding southern area. July 1979 
through June 1980. 

Southern California. 1 March through 
September 1979. 

Arizona-lowland area. April through August 

1979. 

Arizona-upland area. September 1979 through 
January 1980. 

Sugarcane: 

Florida. October 1979 through May 1980. 
Louisiana. October 1979 through January 

1980. 

Texas. October 1979 through May 1980. 
Hawaii, calendar year 1979. 

Puerto Rico, calendar year 1979. 

(b) "Eligible producers" means the 
owner of a portion or all of the 
sugarbeets or sugarcane, including share 
rent landowners, at the time of harvest 
and delivery to the processor. 

(c) "Sugar" means refined beet sugar 
or raw cane sugar, cane syrup oredible 
molasses which is processed from 
domestically produced sugarbeets and 
sugarcane, which is not contaminated 
and does not contain chemicals or other 
substances poisonous to man or 
animals. 

(d) "Processor" means a person who 
commercially proceses sugarbeets into 
refined sugar or sugarcane into raw 
sugar, cane syrup or edible molasses. 

(e) "Raw value" of any quantity of 
sugar means its equivalent in terms of 
ordinary commercial raw sugar testing 
ninety-six degrees by the polariscope. 

(f) "Sugarbeets of average quality" 
means sugarbeets containing 15.44 
percent sucrose. 

(g) "Sugarcane of average quality" 
means (1) for Florida, sugarcane 
containing 13.97 percent sucrose in 


'Southern California includes the counties of 
Imperial, San Diego, Riverside. Orange. San 
Bernardino, and that part of Los Angeles lying south 
of the San Cabriel Mountains. 
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normal juice; and (2) for Louisiana, 
sugarcane containing 12.79 percent 
sucrose in normal juice of 78.69 percent 
purity. 

(h) “Secretary” means the Secretary 
of Agriculture or an official who has 
been designated to act on his behalf. 

§ 1435.58 Level and method of support 
and loan rates. 

(a) Level of support . Prices to 
domestic producers of 1979 crop 
sugarbeets and sugarcane will be 
supported at an average level estimated 
to be equivalent to 43 percent of the 
estimated parity prices for sugarbeets 
and sugarcane as of July 1979. The 
general support prices for sugarbeets 
and sugarcane are as specified in 

5 1435.59(b). 

(b) Method of support. The support to 
domestic producers of 1979 crop 
sugarbeets and sugarcane will be made 
available through nonrecourse loans to 
eligible processors. 

(c) Loan rates. The basic (weighted 
average) loan rates for the 1979 crop 
shall be 15.15 cents per pound for 
refined beet sugar and 13.00 cents per 
pound for cane sugar, raw value, 
including the cane sugar, raw value, 
equivalent contained in cane syrup and 
edible molasses. 

(d) Location differentials. (1) The loan 
rate applicable to eligible sugar shall be 
the rate specified in subparagraphs (2) 
and (3) of this paragraph for the region 
in which such sugar was processed: 
Provided, That in the case of refined or 
specialty sugar made from raw cane 
sugar which would otherwise be eligible 
for loan except that it is no longer in its 
raw form, the loan rate shall be the 
appropriate regional loan rate applied to 
the cane sugar, raw value, equivalent of 
the refined or specialty sugar. Such 
sugar must have been manufactured by 
a cane sugar refining facility that is 
cooperatively owned by its raw cane 
sugar processors or by a processor of 
sugarcane who is also a refiner. 

(2) The processing regions and 
applicable loan rates for refined beet 
sugar shall be as listed below: 


Region number and description Cents per 

pound 


1— Michigan and Ohio— --........ 15.07 

2— Minnesota and the eastern half of North 

Dakota ---- 15 00 

3— Northeastern quarter of Colorado; northwest¬ 

ern quarter of Kansas. Nebraska, and the 
southeastern quarter of Wyoming --- 14.76 

4— Southeastern quarter of Colorado; and Texas 14.95 
f—Montana and the northwestern quarter of 

Wyoming _ 14.89 

6—That pan of Idaho east of the eastern 
boundary of Owyhee county and of eoch 
boundary extended northward, and Utah - 14.80 


Region number and description Cents per 

pound 


7—That pan of Idaho wesi of the eastern 
boundary of Owyhee county and of such 
boundary extended northward. Oregon; and 

Washington .. ZZ -- 1480 

6—Arizona and California .—- 15 66 


(3) The processing regions and 
applicable loan rates for cane sugar, raw 
value, shall be as listed below, except 
that for such sugar processed in Hawaii 
or Puerto Rico but placed under loan on 
the mainland of the United States, the 
applicable loan rate shall be 13.00 cents 
per pound: 



Region 


Cents per 
pound 




. 13.08 




13.30 

Texas... 



_ 1289 

Hawaii 



. 12 89 

PllArtA Pita 



. 1230 



§ 1435.59 Eligibility requirements. 

(a) The quantity of sugar which is 
eligible to be placed under the 1979 Price 
Support Loan Program is a quantity 
which is equivalent to the quantity 
processed from that part of the 1979 crop 
grown by eligible producers. Such sugar 
must be processed and owned by an 
eligible processor (or jointly owned by 
an eligible processor and eligible 
producers) tendering the sugar as 
collateral for loan, and must be in 
eligible storage. 

(b) Eligible processors for the 1979 
crop are those who pay to all eligible 
producers who deliver to them for 
processing sugarbeets and sugarcane of 
average quality in the following 
locations, not less than: 

(1) For sugarbeets in the regions 
described in paragraph (d)(2) of 
§ 1435.58, the following rates per net ton: 
Region 1. $21.22: Provided, That, if (i) the 
sugar extracted by a processor from 
1979 crop sugarbeets yields, on the 
average, less than 254.17 pounds per net 
ton of beets delivered and accepted by 
the processor or (ii) the processor’s net 
return on by-products per net ton of 
beets delivered and accepted by the 
processor averages less than $6.34 per 
net ton, the required minimum price 
support rate per net ton of sugarbeets 
may be adjusted. The adjusted rate will 
be determined by (A) multiplying $.1502 
(the loan rate per pound less $.0085 
considered as fixed marketing costs) 
times the average pounds and 
hundredths of pounds of sugar extracted 
per net ton, (B) adding thereto the net 
return to the processor on by-products 
per net ton of sugarbeets delivered and 
accepted, and (C) multiplying the result 


times 53.1 percent. To the extent that Ihe 
resulting rate represents other than 
average quality sugarbeets as defined 
according to these regulations, such rate 
may be adjusted accordingly. 

Region 2, $22.46. 

Region 3. $22.10. 

Region 4, $22.39. 

Region 5, $22.30. 

Region 6, $22.16. 

Region 7, $22.16. 

Region 8. $23.45. 

(2) For sugarcane in Florida, $17.92 per 
net ton; 

(3) For sugarcane in Louisiana, $16.04 
per net ton; 

(4) For sugarcane in Texas, the 
amount determined by multiplying 7.734 
cents times the average pounds of cane 
9 ugar, raw value, recovered per ton from 
the sugarcane delivered to the processor 
by ail producers, as adjusted by the 
processor to reflect the quality of the 
juice (normal juice sucrose and normal 
juice purity) extracted from the 
individual producer’s sugarcane. 

(5) For sugarcane in Hawaii, the 
amount determined by multiplying the 
total pounds of cane sugar, raw value, 
recovered per ton from the sugarcane 
delivered to the processor by the 
individual producer times (i) 8.5074 
cents where the delivery point is at the 
mill, or (ii) 6.5739 cents where the cane 
is delivered by loading into trucks in the 
field; and 

(6) For sugarcane in Puerto Rico, that 
price determined in accordance with the 
provisions of Puerto Rico Law No. 426— 
also known as the Puerto Rico Sugar 
Law—and the rules issued thereunder 
by the Sugar Board of Puerto Rico; 

Provided, however. That the foregoing 
prices may be adjusted for sugarbeets or 
sugarcane of nonaverage quality on the 
method agreed upon by the producer 
and processor. 

(c) Eligible storage shall consist of a 
storage structure or space which is 
determined by the State committee to be 
committed to the storage of such 
quantity of the processor’s eligible sugar 
as is offered for loan or maintained 
under loan and which is safe for storage 
of the product. 

§ 1435.60 Availability, disbursement, and 
maturity of loan. 

(a) Obtaining price support. To obtain 
price support on eligible sugar, an 
eligible processor must file a request for 
a loan with the State committee of the 
State where he is headquartered; and 
must execute a note, security agreement, 
and storage agreement as prescribed by 
CCC. Such request must be filed no later 
than 90 calendar days after the 
processor completes processing the 1979 
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crop: Provided, That loans can be made 
under this subpart only if disbursed 
prior to the effective date of any 
superseding loan program. A loan 
applied for prior to the effective date of 
a succeeding loan program may 
nevertheless be disbursed if any delay is 
solely due to the time necessary for the 
loan making office to make 
disbursement available. 

(b) Redeemed loan collateral. A 
processor may not reoffer as security of 
repledge to CCC as collateral any sugar 
that has been redeemed from CCC loan. 

(c) Disbursement of loans. 
Disbursement will be made by means of 
sight drafts drawn on CCC. 

(d) Maturity of loans. Loans will 
mature on the last day of the ninth 
calendar month following the month in 
which the loan was disbursed. 

Whenever the Final date falls on a 
weekend or Federal holiday, the date 
shall be extended to the next workday. 

§ 1435.61 Quantity for loan. 

Loans shall not be made on more than 
the quantity which an eligible processor 
certifies is eligible, available, and 
properly stored, and for which 
processor’s weight and polarization 
records, or such other records 
satisfactory to CCC, are furnished. 

Sugar pledged as collateral for a loan is 
not required to be stored identity 
preserved; however, a processor’s 
outstanding loan quantity may not 
exceed his total eligible storage capacity 
less ineligible sugar in storage. 

§ 1435.62 Loan maintenance and 
liquidation. 

(a) Maintenance of the commodity 
under loan. A processor shall maintain 
in eligible storage eligible sugar of 
sufficient quality and quantity to cover 
the loan except that, if prior permission 
is obtained from the loan-making office, 
the processor may substitute other sugar 
of the same or a subsequent crop year 
which is located at a different storage 
facility: Provided \ That such sugar is of 
at least equal quantity and quality as 
the sugar which was originally put under 
loan: Provided, further. That the 
processor may request and obtain prior 
written approval of the loan-making 
office on a form prescribed by CCC to 
remove a specified quantity for the 
purpose of delivering it to a buyer prior 
to repayment of the loan. The loan¬ 
making office shall not approve a 
request unless the buyer of the sugar 
agrees to pay to CCC an amount, not in 
excess of the purchase price, necessary 
to satisfy the processor’s loan 
indebtedness on the sugar purchased. 

Any such approval shall not constitute a 


release of CCC's security interest in the 
sugar or release the processor from 
liability for any amounts due on his loan 
indebtedness if full payment of such 
amounts is not received by the loan¬ 
making office. 

(b) Loan liquidation . (1) CCC may at 
any time accelerate the time for 
repayment of price support loan 
indebtedness. In the event of any such 
acceleration, CCC will give the 
processor notice of such acceleration at 
least 10 days in advance of the 
accelerated loan maturity date. Upon 
maturity of the loan, the processor is 
required to pay off his loan or deliver to 
CCC a quantity of eligible sugar 
equivalent to that pledged as collateral 
for loan, title to which shall, without a 
sale thereof, immediately vest in CCC. If 
the processor wishes to deliver the 
commodity to CCC he must, on or before 
maturity, give the State committee 
notice in writing of his intention to do 
so. Notwithstanding any of the 
provisions of this section, the State 
committee may on request of the 
processor authorize delivery prior to 
maturity if the processor loses control of 
the storage structure or if there is insect 
infestation that cannot be controlled, 
danger of flood, damage to the storage 
structure, or deterioration of the quality 
of the stored commodity beyond the 
control of the processor, or for any other 
reason deemed sufficient by the Deputy 
Administrator, Commodity Operations. 

(2) At his option, a processor may, at 
any time prior to maturity, redeem all or 
any part of his loan. 

(3) The interest rate until loan 
maturity for each 1979 crop sugar loan 
shall be the 1979 crop CCC price support 
interest rate in effect at the time the loan 
is disbursed. 

(c) Storage costs. Storage costs 
through the loan maturity date shall be 
borne by the borrower. 

(d) Processor incorrect certification or 
unauthorized removal. If CCC 
determines, by actual measurement or 
otherwise, that the actual quantity 
serving as collateral for loan is less than 
the loan quantity, then CCC may call the 
loan. If CCC feels the seriousness of the 
matter so justifies it. CCC may call other 
outstanding loans of the processor and 
may deny further loans for one year or 
more. 

(e) Loss or damage. The processor is 
responsible for any loss in quantity or 
quality of sugar under loan, except that 
CCC will bear its pro rata share of any 
loss in the case of sugar stored on a 
commingled basis, less any insurance 
proceeds and salvage value of the sugar 
to which CCC may be entitled, if the 
processor establishes to the satisfaction 


of CCC each of the following conditions: 
(1) The loss or damage occurred without 
fault or negligence on the part of the 
processor, (2) the loss resulted solely 
from an external cause (other than 
insect infestation, vermin, or animals) 
such as theft, fire, lightning, explosion, 
windstorm, cyclone, tornado, flood, or 
other act of God; (3) the processor gave 
the State committee immediate notice of 
such loss or damage; and (4) the 
processor made no fraudulent 
representation in the loan documents or 
in obtaining the loan. 

(f) Settlement of loan. If the loan rate 
value of the sugar delivered to CCC, 
plus loss assumed by CCC according to 
paragraph (e) of this section, is equal to 
or greater than the outstanding loan 
balance, the loan shall be considered as 
fully satisfied. The loan rate value of the 
collateral delivered to CCC in excess of 
that required to satisfy the loan will be 
paid to the processor. 

(g) Foreclosure . If the loan 
indebtedness is not satisfied in 
accordance with provisions of this 
section, CCC may. upon notice, with or 
without removing the collateral from 
storage, sell it at either a public or 
private sale. CCC may become the 
purchaser. If the net proceeds are less 
than the amount due on the loan the 
borrower shall pay the difference to 
CCC. 

§ 1435.63 Processor storage agreement 

(a) The borrower shall (1) maintain 
the loan collateral in eligible storage 
while it is under loan in accordance 
with the provisions of § 1435.62(a) and, 
as deemed necessary by CCC, after 
maturity of the unredeemed loan, and (2) 
remove and physically deliver loan 
collateral in accordance with written 
instructions by CCC. 

(b) CCC shall make monthly storage 
payments to the processor for the time 
he stores the commodity for CCC after 
the maturity date of the unredeemed 
loan. The storage payment rate shall not 
exceed $.000633 per pound, per month. 

§ 1435.64 Miscellaneous provisions. 

(a) Insurance. CCC will not require 
the processor to insure the sugar 
pledged as collateral; however, if the 
processor insures such sugar and an 
indemnity is paid thereon, such 
indemnity shall inure to the benefit of 
CCC to the extent of its interest, after 
first satisfying the processor’s equity in 
the sugar involved in the loss. 

(b) Subterfuge. The processor shall 
not reduce returns to the producer 
below those determined in accordance 
with the requirements of this subpart 
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through any subterfuge or device 
whatsoever. 

(c) Processor indebtedness. The 
regulations issued by the Secretary 
governing setoffs and withholding, Part 
13 of this title, shall be applicable to the 
program. 

(d) Liens. Waivers of liens or 
encumbrances on the sugar tendered as 
collateral for loans must be obtained 
which will fully protect the interest of 
CCC. A lienholder, in lieu of waiving his 
prior lien on sugar tendered as collateral 
for a loan, may execute a Lienholder’s 
Subordination Agreement (Form CCC- 
864) with CCC in which he subordinates 
his security interest to the rights of CCC. 
No liens or encumbrances shall be 
placed on the sugar pledged as 
collateral after the loan is approved. 

(e) Appeals. A producer or processor 
may obtain reconsideration and review 
of determinations made under this 
subpart in accordance with the 
regulations in Part 780 of this title. 

(f) Records and inspection thereof. 
ASCS shall reserve the right to have 
access to the premises of the processor, 
in order to inspect, examine, and make 
copies of the books, records, accounts, 
and other written data as are deemed 
necessary by ASCS to determine 
compliance with the requirements of this 
subpart. Such books, records, accounts 
and other written data shall be retained 
by the processor for not less than 3 
years. 

(g) False certifications. Any false 
certification, which is made for the 
purpose of enabling a processor to 
obtain any loan to which he is not 
entitled, will subject the person making 
such certification to liability under 
applicable Federal civil and criminal 
statutes. 

(h) Handling payments and 
collections not exceeding three dollars. 
In order to avoid administrative costs of 
making small payments and handling 
small accounts, amounts of $3 or less 
which are due the processor will be paid 
only upon his request. Deficiencies of $3 
or less including interest, may be 
disregarded unless demand for payment 
is made by CCC. 

(i) Death, incompetency, or 
disappearance. In case of death, 
incompetency, or disappearance of any 
processor who is entitled to the payment 
of any sum in settlement of a loan 
payment shall, upon proper application 
to the State committee, be made to the 
persons who would be entitled to such 
processor’s payment under the 
regulations contained in Part 707 of this 
title—Payment Due Persons Who Have 
Died, Disappeared, or Have Been 
Declared Incompetent 


g 1435.65 Applicable forms. 

The CCC forms for use in connection 
with this program will be made 
available by the State committee. 

An approved Final Impact Statement 
on this rule is available from Thomas W. 
Little. Room 5977—South Building, 
USDA, Washington, D.C. 20250. 

Note.—This regulation has been 
determined significant under the USDA 
criteria implementing Executive Order 12044. 

Signed at Washington. D.C on July 28. 

1979. 

Jim Williams, 

Acting Secretary. 

JFR Doc. 79-23721 Filed 8-2-79: 8 45 *m] 

BILLING CODS 3410-05-M 


Food Safety and Quality Service 
7 CFR Part 2852 

United States Standards for Grades of 
Fruit Jelly 1 

AGENCY: Food Safety and Quality 
Service, USDA. 

action: Final rule._ 

summary: This rule revises the grade 
standards for fruit jelly. The action is 
taken at the request of the Technical 
Committee of the International Jelly and 
Preserve Association. The revised rule 
will expand the number of types and 
kinds of jellies covered by the grade 
standards. 

EFFECTIVE DATE: September 3,1979. 

FOR FURTHER INFORMATION CONTACT: 

Thomas E. Crider, Processed Products 
Branch, Fruit and Vegetable Quality 
Division, Food Safety and Quality 
Service, U.S. Department of Agriculture, 
Washington, D.C. 20250 (202) 447-6248. 
SUPPLEMENTARY INFORMATION: The 
current U.S. Standards for Grades of 
Fruit Jelly have been in effect since 
January 2,1948, with only minor 
amendments to reflect changes in Food 
and Drug Standards of Identity and 
USDA inspection procedures. In recent 
years there has been a significant 
change in consumer preferences. Today, 
there are many kinds and types of jellies 
marketed that were strictly ’’home 
recipe” items 20 years ago. 

As proposed in the Federal Register of 
July 21.1978 (43 FR 31343-31344), the 
revision adds a nonstandardized fruit 
category and a nonstandardized nonfruit 
category to the grade standards. The 
addition of these two new categories 


‘ Compliance with the provisions of these 
standards shall not excuse failure to comply with 
the provisions of the Federal Food. Drug. and 
Cosmetic Act. or with applicable State laws and 
regulations. 


will allow for greater flexibility in the 
grading and certification of these items, 
all of which are legally permitted under 
the regulations of the Federal Food, 

Drug, and Cosmetic Act. 

Descriptive terms, such as “U.S. 
Fancy,” have been eliminated to 
conform to consumer preference for a 
single letter grade designation. Minor 
editorial changes which do not change 
any of the requirements that were 
proposed have been made. 

Two written responses were received 
subsequent to the publication of the 
proposed rule. One, from the 
International Jelly and Preserve 
Association, stated concurrence on 
behalf of its membership. The other, 
from the Defense Personnel Support 
Center, pointed out an inadvertent 
omission of a word in the U.S. Grade B 
color requirements. 

After careful consideration of the data 
received, the revision to the United 
States Standards for Grades of Fruit 
Jelly is adopted, with minor editorial 
changes, as set forth below: 

Sections 2852.1081 through 2852.1092 
(7 CFR Part 2852), are revised and the 
Table of Contents is revised 
accordingly, as follows: 

Sec. 

2852.1081 Identity. 

2852.1082 Types and kinds of jelly. 

2852.1083 Kinds of fruit jelly—Standardized. 

2852.1084 Grades of jelly. 

2852.1085 Recommended fill of container. 

2852.1086 Determining the grade. 

2852.1087 Determining the rating for each 
factor. 

2852.1088 Consistency. 

2852.1089 Color. 

2852.1090 Flavor. 

2852.1091 Determining the grade of a lot 

2852.1092 Score sheet for fruit jelly. 
Authority: Agricultural Marketing Act of 

1946, secs. 203, 205; 60 Stat. 1087, as amended. 
1090, as amended; (7 U.S.C. 1622.1624) 

§2852.1081 Identity. 

(a) "Fruit jelly (standardized)", means 
fruit jelly as defined in the definitions 
and standards of identity for fruit jelly 
(21 CFR 150.140), issued pursuant to the 
Federal Food, Drug, and Cosmetic Act. 

(b) "Fruit jelly (nonstandardized)", 
means and includes jelly made from any 
suitable fruit(s) not covered by the 
definitions and standards of identity for 
fruit jelly (21 CFR 150.140), issued 
pursuant to the Federal Food, Drug, and 
Cosmetic Act. Such nonstandardized 
fruit jelly shall, except for the kind of 
fruit used, otherwise comply with all of 
the provisions of the definitions and 
standards of identity for fruit jelly 
previously cited: Provided. That a fruit/ 
sugar ratio of 27/55 for black currant 
may be used. 
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(c) “Nonfruit jelly (nonstandardized)'’. 
means a jelly made from any suitable 
nonfruit ingredient whose characterizing 
flavor is not fruit and which contains no 

.artifical flavor. The nonfruit ingredient 
shall be prepared in a manner similar to 
that of a fruit for use in fruit jelly. The 
finished product shall have a soluble 
solids content of not less than 65 percent 
and have organoleptic properties typical 
of the name of the product. 

(d) Federal inspection certificates will 
indicate compliance wih the standard of 
identity and with the identity statements 
in paragraphs (b) and (c) of this section 
to establish the ingredients or 
proportion of ingredients only when 
these factors are determined during the 
process of manufacture. 

(e) Nonstandardized fruit or 
nonstandardized nonfruit jelly identified 
in paragraphs (b) and (c) of this section 
that are prepared by using abnormally 
large amounts of pectin or acid, or both, 
are not covered by these standards. 

§ 2852.1082 Types and kinds of jelly. 

(a) Type ! —Standardized. Prepared 
from a single variety of fruit juice 
ingredient (21 CFR 150.140). 

(b) Type II —Standardized. Prepared 
from a mixture of two or more varieties 
of fruit juice ingredients (21 CFR 
150.140). 

(c) Type III —Nonstandardized. 
Prepared from a single variety of fruit or 
nonfruit juice ingredient. 

(d) Type IV —Nonstandardized. 
Prepared from a mixture of two or more 
varieties of fruit and/or nonfruit juice 
ingredient(s), and which may include 
one or more of the fruits listed in 

§ 2852.1083. 

§2852.1083 Kinds of fruit jelly- 
Standardized. 

Apple. 

Apricot. 

Blackberry (other than dewberry). 

Black raspberry. 

Boysenberry. 

Cherry. 

Crabapple. 

Cranberry. 

Damson, damson plum. 

Dewberry (other than boysenberry, 
loganberry, and youngberry). 

Pig- 

Cooseberry. 

Crape. 

Grapefruit. 

Greengage, greengage plum. 

Guava. 

Loganberry. 

Orange. 

Peach. 

Pineapple. 

Plum (other than damson, greengage, and 

prune). 

Pomegranate. 

Prickly pear. 


Quince. 

Raspberry, red raspberry. 

Red currant, currant (other than black 
currant). 

Strawberry. 

Youngberry. 

§ 2852.1084 Grades of jelly. 

(a) U.S. Grade A is the quality of jelly 
that has a good consistency; has a bright 
typical color, is free from defects; has a 
distinct and normal flavor; and scores 
not less than 90 points when scored in 
accordance with the scoring system 
outlined in this subpart. 

(b) U.S, Grade B is the quality of jelly 
that has a reasonably good consistency; 
has a reasonably bright typical color; is 
free from defects; has a reasonably good 
and normal flavor, and scores not less 
than 80 points when scored in 
accordance with the scoring system 
outlined in this subpart. 

(c) Substandard is the quality of jelly 
that fails to meet the requirements of 
U.S. Grade B. 

§2852.1085 Recommended fill of 
container. 

It is recommended that the container 
be filled with jelly as full as practicable 
without impairment of quality and that 
the product occupy not less than 90 
percent of the capacity of the container. 

§2852.1086 Determining ttie grade. 

The grade of jelly may be determined 
by considering, in addition to the 
requirements of the respective grade, 
consistency, color, and flavor. The 
relative importance of each factor is 
expressed numerically on the scale of 
100. The maximum number of points 
that may be given for each factor is; 


Factors 

Pcxnts 

Consistency... ... 

40 

Cotof. 

20 

Flavor.... 

40 

Total Score.. 

inn 



§2852.1087 Determining the rating for 
each factor. 

The essential variations within each 
factor are so described that the value 
may be determined for each factor and 
expressed numerically. The numerical 
range within each factor is inclusive (for 
example, “36 to 40 points'* means 36. 37. 
38, 39, or 40 points). 

§ 2852.1088 Consistency. 

(a) General. The factor of consistency 
refers to the gel strength of the product. 

(b) Grade A. Jelly that has a good 
consistency may be given a score of 38 
to 40 points. “Good consistency” means 
that the jelly has a tender to slightly firm 


texture and retains a compact shape 
without excessive syneresis 
(“weeping"). 

(c) Grade B. Jelly that has a 
reasonably good consistency may be 
given a score of 32 to 35 points. Jelly that 
falls into this classification shall not be 
graded above U.S. Grade B, regardless 
of the total score for the product (this is 
a limiting rule). “Reasonably good 
consistency" means that the jelly may 
lack firmness but it is not sirupy; and 
that it may be more than slightly firm 
but is not tough or rubbery. 

(d) Substandard (SStd). Jelly that fails 
to meet the requirements of paragraph 
(c) of this section may be given a score 
of 0 to 31 points and shall not be graded 
above Substandard, regardless of the 
total score for the product (this is a 
limiting rule). 

§2852.1089 Color. 

(a) Grade A, Jelly that has a bright 
typical color may be given a score of 18 
to 20 points. “Bright typical color” 
means that the color is characteristic of 
the juice ingredient(s) and that the jelly 
has a sparkling luster or may be not 
more than slightly cloudy, and is free 
from any dullness of color. 

(b) Grade B. Jelly that has a 
reasonably bright typical color may be 
given a score of 16 or 17 points. Jelly 
that falls into this classification shall not 
be graded above U.S. Grade B, 
regardless of the total score for the 
product (this is a limiting rule). 
“Reasonably bright typical color” means 
that the color is characteristic of the 
juice ingredient(s) and that the jelly may 
be more than slightly cloudy and may 
have a slight dullness of color. 

(c) Substandard (SStd). Jelly that is 
definitely off-color for any reason and 
fails to meet the requirements of 
paragraph (b) of this section may be 
given a score of 0 to 15 points and shall 
not be graded above Substandard, 
regardless of the total score for the 
product (this is a limiting rule). 

§2852.1090 Flavor. 

(a) Grade A. Jelly that has a distinct 
and normal flavor may be given a score 
of 36 to 40 points. “Distinct and normal 
flavor” means that the product has a 
good distinct flavor characteristic of the 
fruit or nonfruit ingredient(s) after 
preserving and is free from any 
caramelized flavor or any objectionable 
flavor of any kind. 

(b) Grade B. Jelly that has a 
reasonably good and normal flavor may 
be given a score of 32 to 35 points. Jelly 
that falls into this classification shall not 
be graded above U.S. Grade B, 
regardless of the total score for the 
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product (this is a limiting rule). 
“Reasonably good and normal flavor” 
means that the product has a reasonably 
good flavor characteristic of the fruit or 
nonfruit ingredient(s) after preserving 
and may have a slightly caramelized 
flavor but is free from any bitter flavor 
or other objectionable flavor or off- 
flavor of any kind. 

(c) Substandard (SStd). Jelly that fails 
to meet the requirements of paragraph 
(b) of this section may be given a score 
of 0 to 31 points and shall not be graded 
above Substandard, regardless of the 
total score for the product (this is a 
limiting rule). 

§ 2852.1091 Determining the grade of a 
lot. 

The grade of a lot of jelly covered by 
these standards is determined by the 
procedures set forth in the “Regulations 
Governing Inspection and Certification 
of Processed Fruits and Vegetables, 
Processed Products Thereof, and Certain 
Other Processed Food Products” 

(§§ 2852.1 through 2852.83). 

g 2852.1092 Score sheet for fruit jelly. 


Size and kind of container... 
Container code or marking . 

label.-.—.- 

Net weight (m ounces). 

Vacuum reading (in inches) 

Type--— 

Kind_ 

Soluble sofids-- 


Factors 


Points 

Consistency. 

. 40 

(A) 

36-40 



(B) 

32-35 ' 



(SStd) 

0-31 • 

Color. 

..- 20 

(A) 

18-20 



(B) 

16-17 1 



(SStd) 

0-15 * 

Flavor. 

. 40 

(A) 

36-40 



(B) 

32-35 * 



(SStd) 

0-31 1 

Tola! score- 

_ 100 




Grade. 


• Indicates limiting rule. 

(Agricultural Marketing Act of 1948, secs. 203, 
205: 60 Stat. 1087, as amended. 1090, as 
amended; (7 U.S.C. 1622.1624)) 

This final rule has been reviewed 
under the USDA criteria established to 
implement Executive Order 12044, 
“Improving Government Regulations”. A 
determination has been made that this 
action should not be classified 
“significant” under those criteria. A 
Final Impact Statement has been 
prepared and is available from Thomas 
E. Crider, Processed Products Branch, 
Fruit and Vegetable Quality Division, 
Food Safety and Quality Service, U.S. 
Department of Agriculture, Washington, 
D.C. 20250. 


Done at Washington. D.C.; on July 30.1979. 
Donald L. Houston, 

Administrator. Food Safety and Quality 
Service. 

|FR Doc. 79-23900 Piled 8-2-79; 8:45 am) 

BILUNG CODE 3410-OU-M 


Animal and Plant Health Inspection 
Service 

9 CFR Part 51 

Brucellosis Indemnity 

agency: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Final Rulemaking._ 

summary: This document amends the 
regulations governing the payment of 
indemnity for cattle destroyed because 
of brucellosis and provides alternative 
procedures for the identification and 
handling of such cattle prior to their 
destruction. 

This action is needed to expedite the 
disposition of certain brucellosis- 
infected herds of cattle which are 
scheduled for herd depopulation, the 
destruction of which is now impeded by 
individual animal identification 
procedures now required by the 
regulations. 

The intended effect of this action will 
be to speed up the process of eliminating 
large brucellosis-infected herds and thus 
reduce the possibility of disease spread 
from such herds. 

EFFECTIVE DATE: July 27, 1979. 

FOR FURTHER INFORMATION CONTACT: 

Dr. A. D. Robb, Staff Veterinarian, 
National Brucellosis Eradication 
Program, Federal Building, Room 805, 
6505 Belcrest Road, Hyattsville, MD 
20782. 301-436-8713. 

SUPPLEMENTARY INFORMATION: 
Brucellosis is a contagious, infectious, 
and communicable disease which 
affects animals and man and is caused 
by bacteria of the genus brucella. A 
National Cooperative State-Federal 
Brucellosis Eradication Program to 
eliminate brucellosis from cattle and 
swine of the United States is being 
carried out in each of the various States. 
Among the tools being used to eradicate 
brucellosis in the various States is the 
testing of cattle and swine herds for 
brucellosis with identification and 
destruction of infected and exposed 
animals with the payment of indemnities 
to owners of animals destroyed. 

The regulation presently requires that 
ail cattle for which indemnity is paid be 
”B” branded on the left jaw and 
eartagged with a metal reactor tag. This 
has been considered necessary to 


prevent diversion of these diseased and 
exposed animals in marketing channels. 
With the increased use of herd 
depopulation as an eradication tool, 
experience has shown that alternate 
methods of identification and handling 
may be safely used to prevent diversion 
and reduce the labor burden caused by 
”B" branding and application of metal 
reactor eartags for both herd owners 
and animal health officials. 

An emergency currently exists 
because of a large beef herd of over 
2,000 head of cattle located in a certified 
brucellosis-free State which herd has 
been actively infected with brucellosis 
for more than 2 years with no success 
achieved in freeing the herd of disease 
using normal testing procedures. This is 
a range herd and should be immediately 
depopulated before susceptible cattle 
return from summer range in order to 
avoid further spread of the disease. To 
require each animal to be “B” branded 
and a reactor tag applied as is now 
required by the regulations will delay 
depopulation of this herd because 
appropriate facilities with which to 
conduct such branding and tagging in an 
expeditious manner are not available. 

Therefore, alternate procedures for 
identification and handling of cattle 
herds approved for herd depopulation 
whereby cattle may be individually 
identified by approved USDA backtags 
and either accompanied directly to 
slaughter by a Veterinary Services or 
State representative or moved directly 
to slaughter in vehicles closed with 
official seals are added to the 
regulations. An official seal is a serially 
numbered, metal strip consisting of a 
self-locking device on one end and a slot 
on the other end, which forms a loop 
when the ends are engaged, and which 
cannot be reused if opened. Such seals 
should be adequate to insure that a 
vehicle moving cattle has not been 
diverted and other cattle substituted. 

Accordingly. Part 51. Title 9. Code of 
Federal Regulations, is amended as 
follows: 

§51.1 (Amended) 

1. In § 51.1, a new paragraph (bb) is 
added to read: 

* « • • • 

(bb) Official seal. A serially 
numbered metal strip consisting of a 
self-locking device on one end and a slot 
on the other end, which forms a loop 
when the ends are engaged, which 
cannot be reused if opened, and is 
applied by a representative of the 
Veterinarian in Charge or the State 
animal health official. 
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2. In § 51.5, paragraph (b) is amended 

to read: 

§ 51.5 Identification of animals to be 
destroyed because of brucellosis. 

• • * * * 

(b) Cattle shall be identified by 
branding the letter "B" on the left jaw 
not less than 2 nor more than 3 inches 
high and by tagging with an approved 
metal tag bearing a serial number and 
inscription "U.S. Reactor" or a similar 
State reactor tag suitably attached to the 
left ear of each animal: Provided, 
however, That in lieu of branding with 
the letter "B" and tagging with an 
approved metal tag, cattle in herds 
scheduled for herd depopulation, may 
be identified by USDA-approved 
backtags and either accompanied 
directly to slaughter by a Veterinary 
Services or State representative or 
moved directly to slaughter in vehicles 
closed with official seals. 
***** 

(Secs. 3. 4, 5.11, and 13. 23 Stat. 32, as 
amended: secs. 1 and 2, 32 Stat. 791-792, as 
amended: sec. 3. 33 Stat. 1265. as amended; 
sec. 3. 78 Stat. 130 (21 U.S.C. 111-113,114. 

114a, 114a-l. 120,121,125.134b, 37 FR 28464, 
28477; 38 FR 19141)) 

These amendments are necessary and 
must be issued immediately to reduce 
the risk of the spread of brucellosis and 
to relieve unnecessary restrictions. 

Therefore, pursuant to the 
administrative procedures provisions in 
5 U.S.C. 553, it is found upon good cause 
that notice and other public procedure 
with respect to this final rule are 
impracticable and contrary to the public 
interest and good cause is found for 
making this final rule effective less than 
30 days after publication of this 
document in the Federal Register. 

Further, this final rule has not been 
designated as "significant," and is being 
published in accordance with the 
emergency procedures in Executive 
Order 12044 and the Secretary’s 
Memorandum 1955. It has been 
determined by Paul Becton, Director, 
National Brucellosis Eradication 
Program. API US. VS, USDA, that the 
emergency nature of this final rule 
warrants publication without 
opportunity for public comment and 
preparation of an impact analysis 
statement at this time. 

This final rule will be scheduled for 
review under provisions of Executive 
Order 12044 and Secretary’s 
Memorandum 1955. 


Done at Washington. D.C., this 27th day of 
July 1979. 

E. A. Schilf, 

Acting Deputy Administrator, Veterinary 
Services. 

(FR Doc. 7S-2M81 Filed 8-3-79; &4S <ua| 

BILLING CODE $410-34-41 


9 CFR Part 97 

Overtime Services Relating to Imports 
and Exports; Commuted Traveltime 
Allowances 

Correction 

In FR Doc. 79-8366 appearing on page 
17652 in the issue of Friday, March 23. 
1979 make the following correction: 

In the third column the list for 
"Outside Metropolitan Area," the listing 
for "One Hour" and ’Two Hours" 
should have read as follows: 

Outside Metropolitan Area 

One Hour 

Add: Brownsville and Brownsville 
International Airport, Texas (served 
from Harlingen and San Benito, Texas). 

Add: Hidalgo, Texas (served from 
Edinburg, Mission and McAllen, Texas). 

Two Hours 

Add: Hidalgo, Texas (served from Rio 
Grande City, Texas). 

BILUNG CODE 150S-01-M 


Food Safety and Quality Service 
9 CFR Part 309 

Ante-Mortem Inspection; Residue 
Program 

agency: Food Safety and Quality 
Service, USDA. 

action: Final rule with request for 
comments. 


summary: This is to inform the public 
that in accordance with the 
requirements of the Federal Meat 
Inspection Act (FMIA) (21 U.S.C. 601 et 
seq .), the U.S. Department of Agriculture 
intends to modify procedures employed 
in its monitoring and surveillance 
program to detect biological residues in 
the Nation's meat supply. The detection 
of these compounds generally requires 
the use of sophisticated equipment and 
laboratory analytical techniques, a 
process which can be both costly and 
time-consuming. Therefore, the 
Department is instituting a pilot "STOP" 
(Swab Test on Premises) program which 
will utilize inplant screening procedures 
to detect the presence of these residues 
at levels which cause products to be 
considered adulterated under the FMIA, 


The adoption of these procedures should 
serve to reduce delay and expense in 
this area and facilitate more effective 
monitoring for these types of violations. 

The program will be implemented 
immediately on a trial basis in 19 States 
and will involve those facilities which 
engage in the slaughter of dairy cattle. 
The program is being initiated in these 
facilities because departmental data 
indicate that dairy cattle have a 
traditionally high rate of residue 
violations. 

dates: Effective date: August 3.1979. 
Comments must be received on or 
before September 3,1979. 

address: Comments must be sent in 
duplicate to the Executive Secretariat, 
Attn: Annie Johnson, Food Safety and 
Quality Service, Room 3807 South 
Building. U.S. Department of 
Agriculture. Washington, DC 20250. 

FOR FURTHER INFORMATION CONTACT! 

Dr. John E. Spaulding, Acting Director, 
Residue Evaluation and Surveillance 
Division, Science. Food Safety and 
Quality Service, U.S. Department of 
Agriculture. Washington. DC 20250 (202) 
447-2807. 

SUPPLEMENTARY INFORMATION: Pursuant 
to section 4 of the FMIA (21 U.S.C. 604), 
the Secretary of Agriculture conducts 
post-mortem inspection of carcasses and 
parts of cattle, sheep, swine, goats, 
horses and other equines for the 
purposes of detecting adulterated 
products and preventing their use in 
commerce. 

The inspection program has*placed an 
increased emphasis on the monitoring of 
the meat supply to detect unlawful 
biological residues in response to 
increased public concern regarding the 
safety of such substances. The presence 
of such substances in meat in excess of 
prescribed tolerances, renders such 
products adulterated within the meaning 
of this statute and subjects them the 
condemnation. 

The program currently utilizes USDA 
laboratories for the testing and analysis 
for such residues. When there is a basis 
to suspect that such products are 
adulterated because of the presence of 
such residues, the products are retained 
pending the receipt of test results on 
samples of the products. Despite various 
efforts to expedite the process, the use 
of such procedures is often costly and 
time-con9uming. In order to improve 
these procedures, the Department has 
encouraged the development of rapid 
inplant screening procedures which can 
be employed at the time of inspection to 
determine which products are suspected 
of being adulterated and should 
therefore be retained pending further 
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laboratory testing and which should be 
inspected and passed. 

The Microbiology Division of the 
Science Program of FSQS has developed 
such an inplant screening procedure 
with respect to antibiotic residues. 
Inspectors utilizing this procedure will 
conduct a swab test designed to give a 
rapid indication of the presence of 
antibiotic residues. Positive test results 
will necessitate retention of the product 
pending laboratory testing, while those 
tests which are negative (no presence of 
antibiotic residues indicated) will be 
released. The adoption of these 
procedures should have the effect of 
increasing the program’s ability to 
detect violations while at the same time 
facilitating the processing of wholesome 
product. 1 

The program is to be implemented 
immediately in 19 States and will 
involve federally inspected facilities 
which engage in the slaughter of dairy 
cattle. The reason for initiating the 
procedure in these facilities is the fact 
that dairy cattle have traditionally been 
found to contain high levels of antibiotic 
residues. 

Section 309.16(d) of the Federal meat 
inspection regulations (9 CFR 309.16(d)) 
is amended to indicate that such 
procedures will be utilized in the residue 
program. Results of the pilot program 
will be analyzed and evaluated to 
determine whether such procedures 
should be applied more widely 
throughout the Meat and Poultry 
Inspection Program. 

Accordingly, § 309.16(d) of the Federal 
meat inspection regulations is amended 
by adding the following sentence at the 
end thereof to read: 

§ 309.16 Livestock suspected of having 
biological residues. 

• • • • • 

(d) * * * Such analysis may include 
the use of inplant screening procedures 
designed to detect the presence of 
antibiotic residues in dairy cattle. 

(Sections 4 and 21, 34 Stat. 1260.1264, as 
amended. 21 U.S.C. 604. 621; 42 FR 35625, 
35626. 35631) 

This amendment is designed to benefit 
the public health and the meatpacking 
industry by improving and expediting 

‘Copies of the study concerning this procedure, 

"A New Screening Procedure for the Detection of 
Antibiotic Residues in Meat and Poultry Tissues.” 
and copies of booklets outlining procedures for its 
implementation. “Performing the Swab Test (on 
Premises) for Antibiotic Residues.” “Receiving, 
Modifying, and Stabilizing the S T.O.P. Incubator,” 
and “Receiving. Checking, and Storing S.T.O.P. 
Supplies,” may be obtained from Dr. John E. 
Spaulding. Acting Director. Residue Evaluation and 
Surveillance Division. Science. Food Safety and 
Qualitv Service. U.S. Department of Agriculture. 
Washington. DC 20250. 


the procedures for detecting and 
eliminating illegal antibiotic residues 
from the meat supply, and should be 
made effective immediately in order to 
ovoid unnecessary delay in the 
marketing of wholesome and otherwise 
unadulterated meat products. 

This amendment has been designated 
"significant," and this final rulemaking 
is being published under emergency 
procedures as authorized by Executive 
Order 12044 and Secretary’s 
Memorandum 1955. It has been 
determined by Dr. Donald L. Houston, 
Acting Administrator, FSQS, that the 
emergency nature of this amendment 
warrants publication without waiting for 
public comment. This amendment is 
scheduled for immediate review under 
provisions of Executive Order 12044 and 
Secretary’s Memorandum 1955. 

Comments concerning this 
amendment are presently being sought 
as part of this review and must be 
received on or before September 3,1979. 

Interested persons are invited to 
submit written comments concerning 
this amendment. Comments must be 
sent in duplicate to the Executive 
Secretariat, Attn: Annie Johnson, Food 
Safety and Quality Service, Room 3807 
South Building, U.S. Department of 
Agriculture, Washington, DC 20250. 
Comments should bear a reference to 
the date and page number of this issue 
of the Federal Register. All comments 
made pursuant to this document will be 
made available for public inspection in 
the office of the Executive Secretariat 
during regular hours of business. 

An approved Final Impact Analysis 
Statement has been prepared and is 
available from Dr. John E. Spaulding, 
Acting Director, Residue Evaluation and 
Surveillance Division, Science, FSQS, 
U.S. Department of Agriculture, 
Washington, DC 20250 (202) 447-2807. 

Therefore, pursuant to authority in 5 
U.S.C. 553, it is found upon good cause 
that notice and other public procedure 
with respect to this amendment at this 
time are impracticable and contrary to 
the public interest and good cause is 
found for making this amendment 
effective on or before September 4.1979. 

Done at Washington. D.C., on: July 27.1979. 
Donald L. Houston, 

Acting Administrator, Food Safety and 
Quality Service . 

(FR Doc. 79-23901 Filed 8-2-79; 8 45 amj 

BILLING CODE 3410-DM-M 


9 CFR Parts 318, and 381 

Substance for Use in Meat and Poultry 
Products 

agency: Food Safety and Quality 
Service, USDA. 

action: Final rule. 

summary: This rule amends the Federal 
meat inspection regulations and the 
poultry products inspection regulations 
to permit the use of tertiary 
butylhydroquinone (TBHQ) as an 
approved antioxidant in the preparation 
of certain meat food products and 
poultry food products. This action will 
allow meat and poultry processors to 
use TBHQ as an antioxidant to retard 
rancidity in certain meat and poultry 
products under proper label declaration. 

EFFECTIVE DATE: September 3,1979 

FOR FURTHER INFORMATION CONTACT: 

Mr. Irwin Fried, Acting Director, Meat 
and Poultry Standards and Labeling 
Division, Compliance, Food Safety and 
Quality Service, U.S. Department of 
Agriculture, Washington, DC 20250. 

(202) 447-6042. 

SUPPLEMENTARY INFORMATION: On May 

9,1978, a notice of proposed rulemaking 
was published in the Federal Register 
(43 FR 19858-19860) indicating that the 
Administrator had been requested to 
approve tertiary butylhydroquinone 
(TBHQ) as an approved antioxidant to 
retard rancidity in the preparation of 
certain meat food products and poultry 
food products. 

Because of inadvertent errors in the 
May 9,1978, proposal, the Administrator 
published a second proposal in the 
Federal Register regarding the use of 
this substance on February 2,1979 (44 
FR 6735-6737). The new proposal also 
reflected corrections recommended by 
the four comments received to the 
original proposal. The February 2 
proposal was commented on by one 
respondent who was in favor of 
adoption. 

Since no written objections have been 
received, the proposed regulations 
published in the Federal Register of 
February 2,1979, are hereby adopted 
without change and are set forth below. 

This final rule has been reviewed 
under the USDA criteria established to 
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implement Executive Order 12044, 
“Improving Government Regulations." A 
determination has been made that this 
action should not be classified 
“significant" under these criteria. A 
Final Impact Statement has been 
prepared and is available from Mr. Irwin 
Fried, Acting Director, Meat and Poultry 
Standards and Labeling Division, 


Compliance. Food Safety and Quality 
Service, U.S. Department of Agriculture, 
Washington, DC 20250. 

Done at Washington, D.C., on July 30.1979. 
Donald L. Houston, 

Acting Administrator. Food Safety and 
Quality Service. 


§318.7 1 Amended] 

In § 318.7(c)(4). in that portion of the 
chart dealing with the “Class of 
Substance," “Antioxidants and oxygen 
interceptors," the following information 
is added to the appropriate columns in 
alphabetical order and the revised table 
is as shown: 


Class of substance 


Substance 


Purpose 


Products 


Amount 


Antioxidants and oxygen interceptors.. 


BHA (botytated hydroxyantsole) To retard 
rancidity. 


Dry sausage... 


TBHQ (tertiary 
butyl hydroqutnone). 

BHA (botytated hydroxyantsole) .do..... 


BHT (botytated hydroxytoluene) 

Glycine. 

Propyl galiate 
Rosin guatac 


TBHQ (tertiary 
butylhydroquinone) 


. do 

—.do. 

do 


.do . 

do 


.do . 

.... dn 

.do_ 

.......... Rendered animal (at or a combination 

0.01 percent. 

rip 

.do. 

of such fat and vegetable fat 
.do. 

. do . 

„do . 

. do . 

.(Jq. 

. do - 

......... . do... . 

. do . 

. do . 

do 

. do . 

. do . 

. do . 


Antioxidants and oxygen interceptors.. 


Tocopherols. 

rip 

.do. 

0.03 percent. 

0.01 percent 

BHA (botytated hydroxyantsole) 

.do-- 

— Fresh pork sausage, brown and serve 

BHT (butylated hydroxytoluene) 

.do- 

sausages. Italian sausage products, 
pregrilled beel patties, and fresh 
sausage made from beef or beef 
and port. 

. _ do. 

based on fat 
content. 

Hn 

Propyt galiate. ........ 

-....do_ 

.do. 


TBHQ (tertiary 

.do. 

.do. 

do 
.. do 

butylhydroquinone). 

BHA (butylated hydroxyanisole) 

.do. 

. Dried meats. 

0.01 percent 
based on total 
weight, 
do 

BHT (butylated hydroxytoluene) 

.do. 

.do. 

Propyl galiate __.._ 

~....do. 

.do. 


TBHQ (tertiary 

rip 

.do. 

»• do 

butylhydroquinone) 





0.003 percent .006 percent in combination, 
based on total 


0.006 percent m combination only 
with BHA and/or BHT. 

0.02 percent in combination. 


0.02 percent in combination only 
with BHA and/or BHT. 

A 30 percent concentration of toco- 
pberols in vegetable oils shall be 
used when added as an antioxi¬ 
dant to products designated as 
"lard" or "rendered port fat" 

0.02 percent in combination based 
on fat content 


002 percent in comtnntabon only 
with BHA and/or BHT based on 
fat content 

0.01 percent in combination. 


0.01 percent m combination only 
with BHA and/or BHT. 


§ 381.147 [ Amended J 

, n J» tL 38 fiii 47(f)(3,; r" ,hat ,. p0r,i0n ,° 1 f ‘ he la L ble dealin « with ,he “Class of Substance." “Antioxidants and oxygen intercep- 
lors. the follow,ng mformat.on ,s added to the appropriate columns in alphabetical order and the revised tablels as showm 


Class of substance 


Substance 


Purpose 


Products 


Antioxidants and oxygen interceptors.. 


Amount 


BHA (butylated hydroxyantsole) To retard 

rancidity 


BHT (butylated hydroxytoluene) . do 

Propyl gaJlate ..... do .... 


Various. 


...do.. 

..do.. 


TBHQ (tertiary 


. do.. 

butylhydroquinone). 

TocopNsrols .,.. . . ,,,, . do 


...do. 


...do.. 


- 0 01 P^cent 0.02 percent m combination with any 
based on lat other antioxidant listed m this 
content. table based on fat content. 

. .do....- Do 

. .do- 0.02 percent m combination with any 

other antioxidant listed m this 
table, except TBHO. based on lat 
content 

.0°- 002 percent m combination only 

with BHA and/or BHT based on 
lat content. 

0 03 percent 0.02 percent in combination with any 
based on fat other antioxidant listed in this 
content table, except TBHQ. based on fat 

content 


(TO Doc 79-23882 Filed 8*2-79; 8:45 nm| 

BILLING CODE 3410-DM-M 


NATIONAL CREDIT UNION 
ADMINISTRATION 
12 CFR Parts 715, 741, and 747 
Suspension or Revocation of Charter, 
Involuntary Liquidation; Requirements 
for Insurance and Rules of Practice 
and Procedure; Correction 

agency: National Credit Union 
Administration. 


action: Final Rule; Correction. 


SUMMARY: In FR Doc. 79-22230, 
appearing on page 41780 and published 
July 18, 1979, an error appeared in the 
first column on page 41761. under the 
heading “Effective Date." The error 
misstates the effective date ofthe final 
rule, by stating that such rule would be 
effective as of June 11,1979. Although. 


as noted on page 41762 the amendments 
made in this final rule were procedural 
in nature, and thus excepted from the 
provisions of 5 U.S.C. 553, such 
amendments cannot be effective before 
publication in the Federal Register. 
Accordingly, the effective date of this 
final rule is corrected to read July 18, 
1979. 































































































































EFFECTIVE DATE: July 18, 1979. 

FOR FURTHER INFORMATION CONTACT: 

Jay C. Keithley, Office of the General 
Counsel National Credit Union 
Administration, Washington, D.C. 20456. 
Telephone (202) 632-4870. 

Lawrence Connell 
Chairman . 

July 27,1979. 

|PR Doc. 79-23978 Filed 8-2-79,8:45 ami 

BILUNG COO£ 7535-01-« 


CIVIL AERONAUTICS BOARD 

14 CFR Part 399 

l Reg. PS-86; Arndt. No. 65] 

Statements of General Policy; 

Payments for Non-Air Transportation 
Services for Air Cargo 

agency: Civil Aeronautics Board. 
action: Final rule. _ 

summary: The CAB issues a policy 
statement that it will not continue to 
prohibit the practice of payments made 
to shippers or to intermediaries by U.S. 
or foreign direct air carriers for non-air 
transportation services. The final rule i9 
in response to a petition filed by the Air 
Freight Forwarders Association. 
dates: Effective: September 2,1979. 
Adopted: July 30,1979. 

FOR FURTHER INFORMATION CONTACT: 
Joseph A. Brooks, Office of the General 
Counsel Civil Aeronautics Board, 1825 
Connecticut Avenue. NW„ Washington, 
D.C. 20428; 202-673-5442. 
SUPPLEMENTARY INFORMATION: Under 
the Act (section 403; 49 U.S.C. 1373). the 
payment of commissions to shippers to 
cargo intermediaries, such as freight 
forwarders or cooperative shippers 
associations, is considered a return to 
the user of the air transportation of part 
of the purchase price published in the 
air carrier’s tariff: a prohibited rebate. 
The payment of fees for the performance 
of pre-transportation services has also 
been prohibited as a method that could 
disguise rebates. Cargo agents, on the 
other hand, have always been permitted 
to receive commissions from the carrier, 
based on the dollar amount of the 
shipment, for acceptance of the 
shipment on behalf of the carrier. A 
forwarder has also been permitted to 
receive a commission on an individual 
shipment when acting as the agent of 
the carrier. A forwarder has not been 


allowed, however, to receive a 
commission when tendering a shipment 
on its own behalf, since the forwarder 
itself is using the carrier’s 
transportation, and not merely acting as 
the arm of the carrier in the transaction. 

The Board has in the past varied in its 
approach as to what constitutes a 
rebate, or what should be prohibited as 
a preventive measure. In view of the 
recent statutory and competitive 
changes in the air transportation 
industry, especially in the cargo sector, 
the public interest is best served by a 
flexible approach, and by not 
prohibiting practices merely because of 
the possibility that they might make it 
easier for rebating to occur. For this 
reason, we are issuing a statement of 
policy to make clear that we do not 
consider fees for ancillary pre- 
transportation services to be in 
connection with air transportation, and 
therefore that they should not be 
prohibited. 

This statement of policy is based on a 
rulemaking proceeding that began in 
response to a petition filed by the Air 
Freight Forwarder Association, asking 
that the Board permit either 
commissions or “ready-for-carriage" 
fees to forwarders on international 
consolidated shipments. The Board 
issued Advance Notice of Proposed 
Rulemaking EDR-330 (42 FR 38600, July 
29.1977), asking for comment on this 
question, and on the kinds of services 
performed by the various cargo 
intermediaries and individual shippers. 
After review of the comments received 
in response to the advance notice, the 
Board issued Notice of Proposed 
Rulemaking PSDR-54 (44 FR 3724, 
January 18,1979), proposing a policy 
statement to the effect that “ready-for- 
carriage” payments are for services 
ancillary to air transportation, and are 
not prohibited. 

Comments in response to PSDR-54 
have been received from British 
Airways. The Flying Tiger Line, Behring 
International the Pillsbury Company, 
3M Corporation, the International 
Airforwarder and Agents Association, 
Trans World Airlines, Lufthansa 
German Airlines, the Air Freight 
Forwarder Association, Air Express 
International Corporation, Pan 
American World Airways. 

Scandinavian Airlines System, Airborne 
Freight Corporation, and American 
Airlines. The commenters opposing this 
action argued that contrary to the 
Board’s interpretation, pre¬ 


transportation service fees would be 
rebates. They asserted that there is no 
economic need for them, and that they 
would increase the dominance of air 
freight forwarders and raise the costs of 
carriers and small shippers. Several 
commenters, while supporting payments 
to forwarders, opposed permitting 
shippers who perform similar services to 
receive the same types of payments. For 
example, Lufthansa argued that shippers 
do not, and cannot, do such services as 
“accept a shipment” for the carriers, and 
therefore are not in the same position as 
the forwarder to be paid by the carrier. 
The proposal was, however, supported 
by several direct carriers, as well as by 
forwarders and shippers. 

While it is true that a shipper may not 
be able to do all the services that are 
available through a forwarder, many 
shippers do make their own shipments 
ready for carriage before tendering them 
to the carrier. No sufficient reason has 
been presented for differences in 
eligibility for payments for such services 
based on the type of organization that 
performs them. These payments should 
be available to anyone performing such 
services. Also, allowing the shipper to 
receive the payments creates more of a 
competitive incentive for the forwarder 
to pass any cost benefits it receives on 
to its customers. Otherwise, shippers 
will prepare their own shipments and 
receive the payments from the carriers. 

Since the start of this rulemaking, 
fundamental changes have taken place 
in domestic air cargo transportation. In 
1977, the cargo deregulation 
amendments (Pub. L. 95-163) were 
enacted, deregulating domestic cargo 
route authority and limiting the Board’s 
authority over tariffs. In 1978, the Airline 
Deregulation Act was passed, changing 
the policy guidance under which the 
Board works, expanding the Board’s 
exemption power, and ending all Board 
jurisdiction over air transportation by 
1985. In response to these statutory 
changes, the Board substantially 
deregulated domestic cargo 
transportation (see ER-1080, 43 FR 
53628, November 16,1978; ER-1094, 44 
FR 6634, January 31,1979). These two 
regulations among other things, relieved 
direct air carriers and air freight 
forwarders from the rule and tariff filing 
provisions of section 403. In vipw of 
these changes in the regulatory 
environment, the previous prohibition 
against making non-air transportation 
service payments, intended to prevent 
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disguised rebating, no longer has any 
place in domestic cargo transportation. 

In international transportation there 
has been no similar deregulation, 
although the Board has relieved 
international air freight forwarders from 
the tariff filing provisions of section 403. 
Direct all-cargo carriers, however, 
remain subject to these requirements. It 
is not, however, in the interest of 
shippers, forwarders, or air carriers, in 
the international area, any more than it 
was for those in the domestic area, to 
prohibit practices because they might 
disguise rebating. Adequate protection 
can be provided in other ways with 
fewer anti-competitive effects. For 
example, in General Mills, Inc . and 
Trans-Mark Services . Inc. (Docket 
32881, Order 79-2-92, February 15.1979), 
the Board permitted an in-plant travel 
agency to pay the salary of a plant 
employee detailed to work for the 
agency, where there was an audit trail 
of the funds, and no danger of forced 
rebating. 

Similar elements provide protection 
here. First, the money paid to the 
forwarder or shipper is to be based on 
specific services rendered, not their 
value, as in the case of a commission 
arrangement that may cover, among 
other things, general overhead and 
business expenses. The non-air 
transportation service payment is not 
related to the cost of the air 
transportation purchases by the 
forwarder or shipper. In adopting this 
statement of policy we are not requiring 
the carriers to make these payments. 

The carrier can choose whether to enter 
such an arrangement with a forwarder 
or shipper, and to determine at what 
level the payments will be set. Also, the 
true costs of such services performed 
can be checked to prevent an inflated 
service rate rebate. Further, since the 
payment of non-air transportation 
service fees by the carrier is to be for 
work done for itself, as in the GMI/ 
Trans-Mark case, it is similar to the case 
of a carrier buying goods from an 
independent contractor that uses the 
carrier's air transportation. That type of 
an arrangement is not a rebate. For 
these reasons, we remain of the opinion, 
as expressed in PSDR-54. that 
commissions are rebates of Filed tariffs 
when paid to the user of the 
transportation, and do not fall into the 
category of payments authorized in this 
statement of policy. 

As stated in PSDR-54, the economic 
benefits of allowing these payments far 
outweigh the need to prevent the 
possibility of disguised rebating. With 


the various statutory and regulatory 
changes, the domestic air freight 
industry is becoming more competitive. 
Although more slowly, international air 
travel will also move in the direction of, 
and be more responsive to, price 
competition. Last year the Board 
disapproved inter-carrier agreements 
setting fixed commission rates (Order 
79-8-87. August 17,1978). Removal of 
the prohibition against payment of non- 
air transportation service fees is one 
more step in our effort to sharpen price 
competition within the more restrictive 
atmosphere of international air 
transportation. This in turn will create 
competitive incentives to reduce 
unnecessary costs in shipment handling 
to the benefit of shippers, forwarders, 
and carriers alike. 

Pan American World Airways (Pan 
Am), while supporting the concept of the 
proposal, made two suggestions, one of 
which we are denying, and the other, 
granting. Pan Am stated that payments 
made under this rule should be 
according to tariff filings with 
accompanying economic justification. 
That type of arrangement, however, 
would work against the intent of this 
rule. A tariff-inclusion scheme would be 
inflexible and artificial, and would force 
a regulatory decision about what 
specifically constitutes an eligible 
service. It would also encourage uniform 
fees and limit the carriers' options in 
offering a range of fee levels for a range 
of services. Definition of services and 
fee options are best left to individual 
negotiations within the market. 

Pan Am's second suggestion was to 
avoid the term “ready-for-carriage" in 
describing the services for which these 
payments are to be made. Pan Am 
argued that the term is confusing and is 
based on usage not related to these 
services. We agree, and have changed 
the term from "ready-for-carriage" to 
"non-air transportation" service. 

Another suggestion mentioned in 
several comments was that the services 
for which payment is eligible should be 
specified. One argument for specifying 
the services was to be sure that eligible 
services are confined to those 
benefiting, and normally performed by, 
the carrier, and are only to the extent of 
the cost, thus not disguising rebates. 

They further argued that the Board 
should make clear that fees may be paid 
for each individual shipment in a 
container, and that fees should be 
greater for heavier and larger shipments. 

Again, definition of these services and 
of the terms of the contract by the Board 
would work against the intent of 


allowing such payments. Since these 
payments are permissive, not required, 
the types of problems presented in the 
comments are best left to individual 
negotiations between the carrier, 
forwarder, and shipper. They allow the 
greatest flexibility, and increase the 
competitive impact of the payments. 

The International Airforwarder and 
Agents Association (IAAA) suggested 
that the payments be made only 
according to a schedule filed under Part 
253 (14 CFR 253), which requires that 
payments (commissions or other) made 
for the sale of air transportation 
conform to schedules filed with the 
Board. IAAA argued that if the 
schedules or formulas for these 
payments are not filed. Part 253 could 
easily be evaded by sweetheart 
contracts between large forwarders and 
carriers. 

Historically, our primary means of - 
enforcement against discriminatory rate 
practices and rebating has not been 
tariffs or posted schedules at the Board, 
but complaints by other shippers, 
forwarders, and carriers. We will 
monitor the operation of this practice for 
abuse. Any information needed by the 
Board can be collected ad hoc under 
section 407 of the Act. Also, in EDR-376 
(44 FR 28870, May 16.1979), we have 
proposed to eliminate Part 253. We 
stated there that advance disclosure of 
the type in Part 253 tends to restrict 
competition by creating a signalling 
device for a form of price leadership. 
This same reasoning applies here. 

In response to a comment from British 
Airways, the policy statement is worded 
so as to make clear that foreign air 
carriers may also make such payments. 

The Board therefore amends 14 CFR 
Part 399 to read as follows: 

1. The Table of Contents is revised by 
adding new § 399.86 to Subpart G to 
read: 

Subpart G—Policies Relating to 
Enforcement 
• * * • « 

Sec. 

399.86 Payments for non-air transportation 
services for air cargo. 

2. A new § 399.86 is added to Subpart 
G to read: 

Subpart G—Policies Relating to 
Enforcement 

§ 399.86 Payments for non-air 
transportation services for air cargo. 

The Board considers that payments by 
air carriers and foreign air carriers to 









shippers, indirect air carriers, or foreign 
indirect air carriers for non-air 
transportation preparation of air cargo 
shipments are for services ancillary to 
the air transportation, and are not 
prohibited under section 403 of the Act. 
(Secs. 102, 204. 403. and 404 of the Federal 
Aviation Act of 1958, as amended, 92 Stat. 
1706. 72 Stat. 743. 758, 760; (49 U.S.C. 1302. 
1324,1373.1374)) 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 

Secretary. 

|FR Doc. 79-23979 Filed 8-2-79; 8:45 wn| 

BILUNG COOE 6320-01-11 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

14 CFR Part 1203 

Information Security Program 

AGENCY: National Aeronautics and 
Space Administration. 

ACTION: Final rule: correction. 

summary: This amendment changes the 
Index of 14 CFR Part 1203, and corrects 
a reference related thereto. 

DATE: June 18,1979. 

ADDRESS: Director, Security Division. 
National Aeronautics and Space 
Administration. Washington, DC 20546. 

FOR FURTHER INFORMATION CONTACT: 

Arnold K. Daue, telephone (202) 755- 
3400. 

SUPPLEMENTARY INFORMATION: This 
amendment corrects 14 CFR 1203 
published in the Federal Register on 
June 18.1979 (44 FR 34913-34922) by 
changing the title of § 1203.410 in the 
Index from “Identification and Marking” 
to “Prohibitions,” and reserving 
§ 1203.411. 

PART 1203 [Amended) 

1.14 CFR 1203 is amended by 
changing the title of § 1203.410 in the 
Index from “Identification and Marking” 
to “Prohibitions,” and reserving 

§ 1203.411. 

§ 1203.200 (Amended) 

2.14 CFR Part 1203 is amended by 
correcting the reference cited in 

§ 1203.200(b)(5) from § 1203.411 to 
§ 1203.410. 

|oan E. Cavanaugh, 

Federal Register Liaison Officer. 

|FR Doc. 79-23906 Filed 8-2-79:8:45 ami 


SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Part 210 

(Release Nos. 33-6097, 34-16047, 35-21163, 
1C-10797, AS-2681 

Presentation In Financial Statements 
of “Redeemable Preferred Stocks” 

agency: Securities and Exchange 
Commission. 

action: Final rules. __ 

summary: The Commission hereby 
adopts rules, encompassing certain 
amendments to Regulation S-X, to 
modify the financial statement 
presentation of preferred stocks subject 
to mandatory redemption requirements 
or whose redemption is outside the 
control of the issuer. The rules adopted 
do not impact present reporting 
practices of registrants not having such 
securities outstanding. Registrants 
having such securities outstanding are 
required to present separately, in 
balance sheets, amounts applicable to 
the following three general classes of 
securities: (i) Preferred stocks subject to 
mandatory redemption requirements or 
whose redemption is outside the control 
of the issuer: (ii) preferred stocks which 
are not redeemable or are redeemable 
solely at the option of the issuer and 
(iii) common stocks. A general heading, 
stockholders’ equity, is not to be used 
and presentation of a combined total for 
equity securities, inclusive of 
redeemable preferred stocks, is 
prohibited. In addition, the rules 
required disclosure of redemption terms, 
five-year maturity data, and changes in 
redeemable preferred stocks in a 
separate note to the financial statements 
captioned “Redeemable Preferred 
Stocks.” 

There is a significant difference 
between a security with mandatory 
redemption requirements or whose 
redemption is outside the control of the 
issuer and conventional equity capital. 
The Commission" believes that it is 
necessary to highlight the future cash 
obligations attached to this type of 
security so as to distinguish it from 
permanent capital. It is expected that 
the amended rules will provide more 
meaningful presentation of the financial 
obligations of those companies which 
finance operations through the use of 
such securities. 

effective date: Effective for financial 
statements for fiscal periods ending on 
or after September 15,1979. 

for further information contact: 

Lawrence C. Best, Office of the Chief 


Accountant, Securities and Exchange 
Commission, Washington, D. C. 20549 
(202-472-3782). 

SUPPLEMENTARY INFORMATION: In a 

release issued on November 28,1978,* 
the Commission invited public comment 
on proposed amendments to Regulation 
S-X which would require all registrants 
to present separately in balance sheets 
filed with the Commission amounts 
applicable to three general classes of 
securities: (i) preferred stocks subject to 
mandatory redemption requirements or 
whose redemption is outside the control 
of the issuer (hereinafter referred to as 
“redeemable preferred stocks”): (ii) 
preferred stocks which are not 
redeemable or are redeemable solely at 
the option of the issuer, and (iii) 
common stocks. The proposed 
amendments would prohibit showing a 
combined total of amounts applicable to 
these three general classes of securities 
and the use of stockholders* equity as a 
general heading. Also, certain additional 
footnote disclosures were proposed. 

These amendments were proposed as 
a result of the Commission noting an 
increase in the issuance, by registrants, 
of preferred stocks to finance 
operations, consummate mergers and 
acquisitions, or to restructure existing 
debt arrangements. Many of the 
preferred stock issues have included 
terms which require the issuer to redeem 
the stock at a fixed or determinable 
price on a fixed or determinable date. 
Other issues require the issuer to 
redeem the stock at the option of the 
holder or at the time certain prescribed 
conditions are met which are not 
necessarily within the control of the 
issuer, such as attainment of a specified 
level of earnings. 

The Commission believes that 
redeemable preferred stocks are 
significantly different from conventional 
equity capital. Such securities have 
characteristics similar to debt and 
should, in the opinion of the 
Commission, be distinguished from 
permanent capital. The Commission 
believes that traditional financial 
reporting practices do not provide the 
most meaningful presentation of the 
financial obligations attached to these 
types of securities and that improvement 
in the financial statement presentation 
of redeemable preferred stocks is 
necessary. 

A total of 67 letters of comment were 
received. The majority of the 
commentators were from industry and 
related interest groups (40). banking (11) 
and public accounting (10). Comments 


* Release Nos. 33-8000. 34-15358, 35-20791, IC- 
10495 (November 28,1978) (43 FR 57612, December 
8 1978). 


BILLING COOE 7510-01-M 
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included in these letters have been 
considered and changes have been 
reflected in the final rules adopted by 
the Commission. 

The final rules are intended to 
highlight the future cash obligations 
attached to redeemable preferred stock 
through appropriate balance sheet 
presentation and footnote disclosure. 
They do not attempt to deal with the 
conceptual question of whether such a 
security is a liability. Further, the rules 
do not attempt to deal with the income 
statement treatment of payments to 
holders of such a security or with any 
related income statement matters, 
including accounting for its 
extinguishment. The Commission is 
cognizant of these conceptual problems 
in determining the appropriate 
accounting for and reporting of 
redeemable preferred stock and believes 
that these matters can best be 
addressed by the Financial Accounting 
Standards Board ("FASB"). As an 
interim measure, the amendments 
require that the amounts applicable to 
redeemable preferred stock be 
presented in financial statements as a 
separate item—and not combined with 
equity investments not having similar 
redemption requirements. The 
Commission believes the presentation 
required by the amendments will 
highlight the redemption obligation and 
the fact that amounts attributable to 
these securities are not part of 
permanent capital. 

Definitions 

The following definitions apply to the 
terms listed below as they are used in 
this release: 

Preferred Stocks Subject to Mandatory 
Redemption Requirements or whose 
Redemption is Outside the Control of the 
Issuer (or "Redeemable Preferred Stock" as 
referred to in the textual portion of this 
release). The term "preferred Btocks subject 
to mandatory redemption requirements or 
whose redemption is outside the control of 
the issuer" means any stock which (i) the 
issuer undertakes to redeem at a fixed or 
determinable price on a fixed or 
determinable date or dates, whether by 
operation of a sinking fund or otherwise; (ii) 
is redeemable at the option of the holder; or 
(iii) has conditions for redemption which are 
not solely within the control of the issuer, 
such as stocks which must be redeemed out 
of future earnings.* 

Preferred Stocks Which Are Not 
Redeemable or Are Redeemable Solely at the 
Option of the Issuer (or "Non-Redeemable 


* Under this definition, preferred stocks which 
meet one or more of the above criteria would be 
classified as "preferred stocks subject to mandatory 
redemption requirements or whose redemption is 
outside the control of the issuer" regardless of their 
other attributes such as voting rights, dividend 
rights or conversion features. 


Preferred Stock" as referred to in the textual 
portion of this release). The term "preferred 
stocks which are not redeemable or are 
redeemable solely at the option of the issuer" 
means any preferred stock which does not 
meet the criteria for classification as a 
"preferred stock subject to mandatory 
redemption requirements or whose 
redemption is outside the control of the 
issuer." 

Exemptions provided in adoption of 
final rules 

Certain of the comment letters 
identified the appropriate reporting of 
preferred stocks with mandatory 
redemption requirements to be the 
primary focus of the proposed 
amendments to Regulation S-X. These 
commentators expressed agreement 
with the Commission’s view that there 
exists a significant distinction between 
redeemable preferred stocks and the 
other classes of securities defined in the 
release. Certain other commentators 
provided meaningful*statistical data 
which emphasized that the majority of 
registrants do not have securities which 
meet the definition of a "redeemable 
preferred stock." As a consequence, the 
Commission has concluded that the 
necessary refinements concerning the 
presentation in financial statements of 
amounts applicable to redeemable 
preferred stocks should not impact the 
present reporting practices of registrants 
who do not use such securities to 
finance their operations. The 
Commission has. therefore, adopted 
rules which affect only registrants 
having redeemable preferred stocks. 
Registrants not having such securities 
may continue to use the general heading 
"Stockholders’ Equity" and show a 
combined total. 

In addition, many of the 
commentators expressed criticism that 
our proposal offered little justification 
for prohibiting, where redeemable 
preferred slocks are outstanding, the 
combining of non-redeemable preferred 
stocks, common stocks and other equity 
accounts. In consideration of these 
comments, the Commission will not 
prohibit the combining of these items 
under an appropriately designated 
caption (e.g., "Non-Redeemable 
Preferred Stocks, Common Stocks, and 
Other Stockholders’ Equity”) provided 
that any combination be exclusive of 
redeemable preferred stocks. 

Footnote disclosure of future cash 
obligations 

The majority of comment letters 
expressed support for the Commission’s 
proposal to highlight the future cash 
obligations attendant with redeemable 


preferred stocks through relevant 
footnote disclosure. In the interest of 
clear and prominent disclosure of the 
future cash obligations attendant with 
these types of securities, the proposed 
amendments have been revised to 
require disclosure of the terms of 
redemption, fii’e-year maturity data, and 
changes in these securities in a separate 
note to the financial statements 
captioned "Redeemable Preferred 
Stocks.” It should be noted that although 
in the past a registrant may have 
disclosed changes in redeemable 
preferred stocks in a statement of 
stockholders’ equity, such changes are 
now required to be disclosed in a 
separate note as described above. 

Coordination with the FASB’s 
conceptual framework project 

Certain of the comment letters 
expressed strong objection to the 
proposal as a preemption of the FASB’s 
conceptual framework project. Other 
letters of comment expressed 
disappointment that such proposal did 
not require the classification of 
redeemable preferred stock as a 
liability. It is not the Commission’s 
present intention to deal with the 
conceptual issue of whether redeemable 
preferred stock is a liability. 

The Commission in its "Report to 
Congress on the Accounting Profession 
and the Commission’s Oversight Role” 3 
stated its belief that the initiative for 
establishing and improving accounting 
standards should remain in the private 
sector, subject to Commission oversight. 
Further, the Commission in its Report 
supported the efforts of the FASB to 
establish a conceptual framework for 
financial accounting and reporting. This 
project should help to improve the 
financial accounting and reporting 
system in general and, in particular, by 
defining the elements of financial 
statements, it should help to address 
issues such as the most appropriate 
balance sheet classification of 
redeemable preferred stocks. Rather 
than address the conceptual issue of 
appropriate classification, the 
amendments are intended to highlight 
the future cash obligations attendant 
with redeemable preferred stocks. These 
amendments are intended to represent 
only an interim solution until the FASB, 
in connection with its conceptual 
framework project, addresses the 
related conceptual issues. 


’Securities and Exchange Commission Report to 
Congress on the Accounting Profession and the 
Commission's Oversight Role, prepared for the 
Subcommittee on Governmental Efficiency and tha 
District of Columbia of the Committee on 
Governmental Affairs of (he United States Senate, 
July 1979. 
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Related accounting matters 

Certain of the comment letters 
suggested that the adoption of any final 
rules include requirements which 
establish or clarify the appropriate 
method of accounting in related areas of 
stockholders’ equity (e.g., appropriate 
presentation of paid-in capital, 
determination of carrying value of 
redeemable preferred stock, etc.)* ft 
should be reemphasized that the scope 
of the Commission’s current action is 
limited to the appropriate reporting of 
the future financial obligations of those 
companies which finance operations 
through the use of redeemable preferred 
stocks. It is not the Commission's 
present intention to alter existing 
practice or authoritative guidelines 
relative to accounting for elements of 
stockholders’ equity. 

Problems with existing loan agreements 

In response to the specific invitation 
to comment on potential problems with 
existing loan agreements which 
registrants may encounter as a result of 
the adoption of the proposed 
amendments, certain respondents 
identified the calculation of required 
debt-equity ratios under restrictive 
covenants of loan agreements as 
potentially burdensome. As previously 
indicated, it is not the Commission’s 
present intention to establish whether 
redeemable preferred stocks are 
liabilities or components of equity. 
Therefore, the amendments should not 
require any change in the calculation of 
debt-equity ratios under existing loan 
agreements. Further, the Commission 
believes that creditors already consider 
the distinctive characteristics of the 
types of securities which comprise a 
company's capital structure when 
evaluating a potential loan. 

Other 

Where certain ratios or other data 
invoking amounts attributable to 
stockholders’ equity are presented as 
required (such as pursuant to Item VI of 
Guides 3 and 61 of the Guides for 
Preparation and Filing of Reports and 
Registration Statements under the 
Securities Act of 1933 and the Securities 
Exchange Act of 1934, "Statistical 
Disclosure by Bank Holding 
Companies—Return on Equity and 
Assets") or are optionally presented in 
filings with the Commission, such ratios 
or other data should be accompanied by 
an explanation as to their basis of 
calculation. If material amounts of 
redeemable preferred stock are 
combined with amounts applicable to 
non-redeemable preferred and common 


stocks for purposes of computing a ratio, 
there should also be presented a similar 
ratio which excludes amounts 
applicable to redeemable preferred 
stock from equity and includes such 
amounts as debt. This would also apply 
to any financial information such as 
tables, charts, graphic illustrations and 
ratios presented in annual reports to 
shareholders if such reports are to meet 
the requirements of Rule 14a-3 (17 CFR 
240.14a-3] of the General Rules and 
Regulations under the Securities 
Exchange Act of 1934. 

In addition, the Commission is not 
amending its rules, regulations and 
releases to the extent that they provide 
for various materiality tests for 
disclosure purposes (such as in Article 9, 
"Banks and Bank Holding Companies” 
[17 CFR 210.9-02-5(e) and 210.9-02-9]) 
using a percentage of total stockholders' 
equity. In making these tests, registrants 
may use amounts applicable to all 
classes of capital stock. 

Effective Date 

These amendments shall be 
applicable to financial statements for 
fiscal periods ending on or after 
September 15.1979. Financial 
statements for fiscal periods ending 
prior to September 15,1979 which are 
included for comparative purposes shall 
include reclassifications to conform to 
the current period’s presentation. 

commission action: The Commission 
hereby amends Part 210 of Chapter II of 
Title 17 of the Code of Federal 
Regulations (Regulation S-X) as follows: 

PART 210—FORM AND CONTENT OF 
FINANCIAL STATEMENTS, 
SECURITIES ACT OF 1933, 
SECURITIES EXCHANGE ACT OF 
1934, PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935, INVESTMENT 
COMPANY ACT OF 1940, AND 
ENERGY POLICY AND 
CONSERVATION ACT OF 1975 

Rules of General Application 

1. Paragraph (f) of § 210.3-16 is 
revised to read as follows. 

5 210.3-16 General notes to financial 
statements. (See Release No. AS-4.) 

• • • • • 

(f) Preferred shares. (1) The dividend 
rate and whether participating, 
cumulative or noncumulative shall be 
stated. If callable, the date or dates and 
the amount per share at which such 
shares are callable shall be stated. If 
convertible, the terms of conversion 
shall be stated briefly. If voting, a 


general description of the voting rights 
shall be stated. 

« * • ♦ • 

Commercial and Industrial Companies 

2. Section of 5 210.5-02 designated as 
Stockholders’ Equity including 
paragraphs 38, 39. and 40 is replaced by 
the following paragraphs 38, 39, 40, 41, 
and 42. 

§ 210.5-02 Balance sheets. 

* * * * • 

Redeemable Preferred Stocks 

38. Preferred stocks subject to 
mandatory redemption requirements or 
whose redemption is outside the control 
of the issuer. (a) Include under this 
caption amounts applicable to any class 
of stock which has any of the following 
characteristics: (1) it is redeemable at a 
fixed or determinable price on a fixed or 
determinable date or dates, whether by 
operation of a sinking fund or otherwise; 
(2) it is redeemable at the option of the 
holder or (3) it has conditions for 
redemption which are not solely within 
the control of the issuer, such as stocks 
which must be redeemed out of future 
earnings. Amounts attributable to 
preferred stock which is not redeemable 
or is redeemable solely at the option of 
the issuer shall be included under 
§ 210.5-02.39 unless it meets one or more 
of the above criteria. 

(b) State on the face of the balance 
sheet the title of each issue, the carrying 
amount, and redemption amount. Show 
also the dollar amount of any shares 
subscribed but unissued, and show the 
deduction of subscriptions receivable 
therefrom. If the carrying value is 
different from the redemption amount, 
describe the accounting treatment for 
such difference in the note required by 

§ 210.5-02.38(c). State on the face of the 
balance sheet or in the note, referred to 
herein, for each issue, the number of 
shares authorized and the number of 
shares issued or outstanding, as 
appropriate [See § 210.3-14 and § 210.3- 
15]. 

(c) State in a separate note captioned 
"Redeemable Preferred Stocks” (1) a 
general description of each issue, 
including its redemption features (e.g. 
sinking fund, at option of holders, out of 
future earnings) and the rights, if any, of 
holders in the event of default, including 
the effect, if any, on junior securities in 
the event a required dividend, sinking 
fund, or other redemption payment(s) is 
not made; (2) the combined aggregate 
amount of redemption requirements for 
all issues each year for the five years 
following the date of the latest balance 
sheet; and (3) the changes in each issue 
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for each period for which an income 
statement is required to be filed. (See 
also § 210.3—16(F).] 

(d) Securities reported under this 
caption are not to be included under a 
general heading “stockholders’ equity” 
or combined in a total other than 
prescribed by § 210.5-02.42. 

Non-Redeemable Preferred Stocks 

39. Preferred stocks which are not 
redeemable or are redeemable solely at 
the option of the issuer. State on the 
face of the balance sheet the title of 
each issue and the dollar amount 
thereof. Show also the dollar amount of 
any shares subscribed but unissued, and 
show the deduction of subscriptions 
receivable therefrom. State on the face 
of the balance sheet or in a note, for 
each issue, the number of shares 
authorized and the number of shares 
issued or outstanding, as appropriate 
[See § 210.3-14 and § 210.3-15). Show in 
a note or statement referred to herein 
the changes in each class of preferred 
shares reported under this caption for 
each period for which an income 
statement is required to be filed. JSee 
also § 210.3-16(f).] 

Common Stocks 

40. Common stocks. For each class of 
common shares state, on the face of the 
balance sheet, the title of the issue, the 
number of shares authorized, the 
number of shares issued or outstanding, 
as appropriate [see § 210.3-14 and 

§ 210.3-15), and the dollar amount 
thereof, and, if convertible, the basis of 
conversion [see also § 210.3-10(f)(3)). 
Show also the dollar amount of any 
common shares subscribed but 
unissued, and show the deduction of 
subscriptions receivable therefrom. 

Show in a note or statement referred to 
herein the changes in each class of 
common shares for each period for 
which an income statement is required 
to be filed. 

Other Stockholdei's * Equity 

41. Other stockholders * equity. (a) 
Separate captions shall be shown for (1) 
additional paid-in capital. (2) other 
additional capital and (3) retained 
earnings (i) appropriated and (ii) 
unappropriated. [See § 210.3-16fh).] 

(b) If undistributed earnings of 
unconsolidated subsidiaries and 50 
percent or less owned persons are 
included, state the amount in each 
category parenthetically or in a note 
referred to herein. 

(cj For a period of at least 10 years 
subsequent to the effective date of a 
quasi-reorganization, any description of 
retained earnings shall indicate the 


point in time from which the new 
retained earnings dates and for a period 
of at least three years shall indicate the 
total amount of the deficit eliminated. 

(d) A summary of each account under 
this caption setting forth the information 
prescribed in § 210.11-02 shall be given 
in a note or statement referred to herein, 
for each period for which an income 
statement is required to be filed. 

42. Total liabilities, reserves and 
stockholders ’ equity. 

• * * • • 

3. Paragraph (d) is amended by 
revising Schedule XIT1 to read as 
follows: 

§ 210.5-04 What schedules are to be filed. 
***** 

(d) • * * 

Schedule XIII. Capital shares. The 
schedule prescribed by § 210.12-14 shall 
be filed in support of captions 38, 39 and 
40 of the balance sheet. 

4. Section of § 210.7-03 designated as 
Stockholders’ Equity including 
paragraphs 19. 20 and 21 is replaced by 
the following paragraphs 19, 20. 21, 22, 
and 23. 

***** 

Insurance Companies Other Than Life 
Insurance Companies 

§ 210.7-03 Balance sheets. 
***** 

Redeemable Preferred Stocks 

19. Preferred stocks subject to 
mandatory redemption requirements or 
whose redemption is outside the control 
of the issuer. The classification and 
disclosure required by § 210.5-02.38 
shall be given. 

Non-Redeemable Preferred Stocks 

20. Preferred stocks which are not 
redeemable or ore redeemable solely at 
the option of the issuer. The 
classification and disclosure required by 
§ 210.5-02.39 shall be given. 

Common Stocks 

21. Common stocks . For each class of 
common shares state, on the face of the 
balance sheet, the title of the issue, the 
number of shares authorized, the 
number of shares issued or outstanding, 
as appropriate [see § 210.3-14 and 

§ 210.3-15], and the dollar amount 
thereof, and, if convertible, the basis of 
conversion [see also § 210.3-16{f)(3)]. 
Show also the dollar amount, if any, of 
common shares subscribed but 
unissued, and show the deduction of 
subscription receivable therefrom. Show 
in a note or statement referred to herein 
the changes in each class of common 


shares for each period for which an 
income statement is required to be filed. 

Other Stockholders ’ Equity 

22. Other stockholders*equity, (a) 
Separate captions shall be shown for (1) 
additional paid-in capita], (2) other 
additional capital, (3) unrealized 
appreciation or depreciation of 
investments, less applicable deferred 
income taxes, (4) retained earnings, (i) 
appropriated and (ii) unappropriated. 

(b) If undistributed earnings of 
unconsolidated subsidiaries and 50 
percent or less owned persons are 
included, state the amount in each 
category parenthetically or in a note 
referred to herein. 

(c) Include in subcaption (a)(4)(f) 
above or in a note the purpose for which 
retained earnings have been 
appropriated. 

(d) For a period of at least 10 years 
subsequent to the effective date of a 
quasi-reorganization, any description of 
retained earnings shall indicate the 
point in time from which the new 
retained earnings dates and for a period 
of at least three years shall indicate the 
total amount of the deficit eliminated. 

(e) See Rule 7-05-2. 

(g) A summary of each account under 
this caption setting forth the information 
prescribed in § 210.11-02 shall be given 
in a note or statement referred to herein, 
for each period for which an income 
statement is required to be filed. 

23. Total liabilities, other credits and 
stockholders ’ equity . 

5. Paragraph (d) of § 210.7-06 is 
amended by revising Schedule VIII to 
read as follows: 


§210.7-06 What schedules are to be filed. 
***** 

(d) * * * 

Schedule VIII. Capital Shares. The 
schedule prescribed by § 210.12-14 shall 
be filed in support of captions 19, 20, 
and 21 of the balance sheet. 

***** 

6. Section of § 210.7a-03 designated as 
Stockholders’ Equity including 
paragraphs 21, 22 and 23 is replaced by 
the following: 

Life Insurance Companies 

§210.7a-03 Balance sheets. 
***** 

Redeemable Preferred Stocks 

21. Preferred stocks subject to 
mandatory redemption requirements or 
whose redemption is outside the control 
of the issuer. The classification and 
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disclosure required by § 210.5-02.38 
shall be given. 

Non-Redeemable Preferred Stocks 

22. Preferred stocks which are not 
redeemable or are redeemable solely at 
the option of the issuer. The 
classification and disclosure required by 
§ 210.5-02.39 shall be given. 

Common Stocks 

23. Common stocks. For each class of 
common shares state, on the face of the 
balance sheet, the title of the issue, the 
number of shares authorized, the 
number of shares issued or outstanding, 
as appropriate [see § 210.3-14 and 

5 210.3-15], and the dollar amount 
thereof, and. if convertible, the basis of 
conversion [see also § 210.3—16(f)(3)]. 
Show also the dollar amount, if any, of 
common shares subscribed but 
unissued, and show the deduction of 
subscription receivable therefrom. Show 
in a note or statement referred to herein 
the changes in each class of common 
shares for each period for which an 
income statement is required to be filed. 

Other Stockholders * Equity 

24. Other stockholders* equity, (a) 
Separate captions shall be shown for (1) 
additional paid-in capital, (2) other 
additional capital, (3) unrealized 
appreciation or depreciation of 
investments, (4) retained earnings (i) 
appropriated and (ii) unappropriated. 

(b) If undistributed earnings of 
unconsolidated subsidiaries and 50 
percent or less owned persons are 
included, state the amount in each 
category parenthetically or in a note 
referred to herein. 

(c) Include in subcaption (a)(4)(i) 
above or in a note the purpose for which 
retained earnings have been 
appropriated. 

(d) Exclude deferred income taxes 
from subcaption (a)(3) (see caption 16). 

(e) For a period of at least 10 years 
subsequent to the effective date of a 
quasi-reorganization, any description of 
retained earnings shall indicate the 
point in time from which the new 
retained earnings dates and for a period 
of at least three years shall indicate the 
total amount of the deficit eliminated. 

(f) See Rule 7A-05-2. 

(g) A summary of each account under 
this caption setting forth the information 
prescribed by 5 210.11-02 shall be given 
in a note or statement referred to herein 
for each period for which an income 
statement is required to be filed. 

25. Total future policy benefits, 
liabilities, other credits , and 
stockholders * equity. 
***** 


7. Paragraph (d) of § 210.7a-O6 is 
amended by revising Schedule IX to 
read as follows: 

5 2lQ.7a-06 What schedules are to be 
filed. 

• « • • ♦ 

Id) * • • 

Schedule IX. Capital Shares. The 
schedule prescribed by § 210.12-14 shall 
be filed in support of captions 21, 22 and 
23 of the balance sheet. 

• • • • • 

8. Section of § 210.9-02 designated as 

Stockholders* Equity including 
paragraphs 19. 2a 21 and 22 is replaced 
by the following. 

• • • * • 

Bank Holding Companies and Banks 

§ 210.9-02 Balance sheets. 

• • « • • 

Redeemable Preferred Stocks 

19. Preferred stocks subject to 
mandatory redemption requirements or 
whose redemption is outside the control 
of the issuer. The classification and 
disclosure required by $ 210.5-02.38 
shall be given. 

Non-Redeemable Preferred Stocks 

20. Preferred stocks which are not 
redeemable or are redeemed solely at 
the option of the issuer. The 
classification and disclosure required by 
5 210.5-02.39 shall be given. 

Common Stocks 

21. Common stocks. The classification 
and disclosure required by § 210.5-02.40 
shall be given. 

Other Stockholders * Equity 

22. Other stockholders* equity. The 
classification and disclosure required by 
§ 210.5-02.41 shall be given. 

23. Total liabilities and stockholders* 
equity . 

• • • « • 

9. Schedule V of 5 210.9-05 is revised 
as follows: 

§210.9-05 What schedules are to be ftted. 
***** 

Schedule V. Capital Shares. The 
schedule prescribed by § 210.12-14 shall 
be filed in support of captions 19, 20 and 
21 of the balance sheet. 

• • • • • 

10. Section 210.11-01 is revised as set 
forth below: 


Content of Statements of Other 
Stockholders* Equity 

§ 210.11-01 Application of Article 11. 

This article prescribes the content of 
the statements of other stockholders* 
equity specified in § 210.5-02.41, § 210.6- 
22.26, § 210.7-03.22. § 210.7a-03.24 and 
§ 210.9-02.22. 

• * • • • 

These amendments are adopted 
pursuant to authority in Sections 6, 7, 8, 
10 and 19(a) [15 U.S.C. 77f. 77g, 77h. 77j, 
77s] of the Securities Act of 1933; 
Sections 12,13,15(d) and 23(a) [15 
U.S.C. 78/. 78m, 78o(d), 78w] of the 
Securities Exchange Act of 1934; 

Sections 5(b), 14 and 20(a) [15 U.S.C. 

79e, 79n, 79t] of the Public Utility 
Holding Company Act of 1935; and 
Sections 8, 30, 31(c) and 38(a) [15 U.S.C. 
80a-8. 80a-29, 80a-30(c) and 80a-37(a)] 
of the Investment Company Act of 1940. 
Pursuant to Section 23(a)(2) of the 
Securities Exchange Act, the 
Commission has considered the impact 
of these amendments on competition 
and is not aware of any burden that they 
would impose on competition. 

By the Commission. 

Shirley E. Hollis, 

Assistant Secretary. 

[FR Doc 79-23971 Filed 8-2-79: 8:45 an) 

BILLING CODE 8010-01-41 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 

21 CFR Parts 74 and 201 

(Docket No. 77N-0009] 

FD&C Yellow No. 5; Labeling in Food 
and Drugs for Human Use; Change in 
Effective Date for Drugs for Human 
Use 

agency: Food and Drug Administration. 
action: Change in Effective Date of 
Final rule. 

summary: This document revises the 
effective date of FDA’s final regulation 
requiring the declaration of FD&C 
Yellow No. 5 in the labeling of foods and 
drugs, insofar as the rule applies to 
drugs. The effective date for drugs is 
being revised in response to a petition 
by the Pharmaceutical Manufacturer’s 
Association (PMA) by deleting the 
phrase **or at the next printing of the 
labeling, whichever occurs first.*' As 
revised, the regulation is effective as to 
drugs initially introduced or initially 
delivered for introduction into interstate 
commerce on or after June 26.1980. 
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EFFECTIVE DATE: August 3.1979. 

address: The PMA petition may be 
reviewed at the office of the Hearing 
Clerk (HFA-305), Food and Drug 
Administration, Rm. 4-65, 5600 Fishers 
Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Paul O. Fennel, Bureau of Drugs (HFD- 
30), Food and Drug Administration, 
Department of Health, Education, and 
Welfare. 5600 Fishers Lane, Rockville, 
MD 20857, 301-443-6490. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of June 26,1979 (43 FR 
37212), the Food and Drug 
Administration (FDA) published a final 
regulation requiring the label 
declaration of FD&C Yellow No. 5 when 
used to color foods for human use and 
drugs for human use that are 
administered orally, nasally, vaginally, 
or rectally. The regulation was to be 
effective as to foods and drugs initially 
introduced or initially delivered for 
introduction into interstate commerce on 
or after the following dates: for foods, 
July 1,1981; for drugs, June 26,1980 or at 
the next printing of the labeling, 
whichever occurs first. 

The PMA has petitioned FDA to stay 
the effective date of this regulation for 
drugs for human use (21 CFR 74.1705 and 
21 CFR 201.20) until June 26,1980. The 
petition states that the phrase “at the 
next printing" does not allow sufficient 
time to plan and carry out the labeling 
changes because of the considerable 
amount of planning and coordination 
necessary to implement the label 
declaration in all labeling for products 
containing FD&C Yellow No. 5. If the 
effective date of June 26,1980 is 
employed rather than “the next 
printing," the petition states that 
manufacturers would have sufficient 
time to make the changes in an orderly 
fashion. 

In addition, the petition states that the 
effective date as published results in a 
non-uniform application of the 
provisions because not all labeling 
pieces are printed at the same time. 

Thus, labels for the drug might be 
printed before the package inserts, 
resulting in the label having an 
appropriate statement, but not the 
insert. 

Further, the petition states that those 
manufacturers who decide to 
reformulate their drug products may be 
faced with two labeling changes; one for 
the duration of the product containing 
FD&C Yellow No. 5 and one for the 
product when the color is no longer 
used. 

The petition also states that granting 
the requested action would not have a 


detrimental impact on the public health 
because the final regulation already 
provides for June 26,1980 as an effective 
date if the manufacturer does not 
undertake any new printing until June 

26.1980. 

FDA promulgated the FD&C Yellow 
No. 5 regulation on the basis of evidence 
of a causal relationship between FD&C 
Yellow No. 5 and serious allergic-type 
responses in certain susceptable 
individuals. An effective date of 1 year 
was considered sufficient for industry to 
make the necessary label revisions. 
However, in an attempt to achieve the 
label declaration as soon as possible, 
without requiring the destruction of 
large supplies of labeling, a proviso for 
making the requirements effective “at 
the next printing" was included in the 
effective date. Because of the 
unforeseen problems this proviso has 
created for the industry, however, as 
noted by PMA. the agency has decided 
to change the effective date of the FD&C 
Yellow No. 5 regulation for drug 
products to June 26,1980. The agency 
does not view the change as 
significantly detrimental to the public 
health because under the original 
regulation a firm that did not undertake 
any new printing would not have to 
comply with the regulations until June 

26.1980. The agency, however, 
encourages manufacturers to comply 
voluntarily with this regulation in 
advance of the effective date, to the 
extent possible. 

Accordingly, the effective date 
paragraph of the final regulation as 
published in the Federal Register of June 
26,1979 (44 FR 37212) is revised to read 
as follows: 

Effective dates. This regulation shall be 
effective as to foods and drugs initially 
introduced or initially delivered for 
introduction into interstate commerce on or 
after the following dates: For foods, July 1, 
1981; for drugs, June 28,1980, except as to any 
provisions that may be stayed by the filing of 
proper objections. Notice of the filing or 
objections or lack thereof will be given by 
publication in the Federal Register. 

(Secs. 501, 502, 701, 706 (b). (c), and (d), 52 
Stat. 1049-1051 as amended, 1055-1056 as 
amended. 74 Stat. 399-403 (21 U.S.C. 351, 352, 
371,376 (b), (c), and (d)).) 

Dated: July 26.1979. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory A ffairs. 

|FR Doer79-23640 Filed S-2-7& 8:45 am| 

BILLING CODE 4110-03-M 


21 CFR Part 102 

[Docket No. 78P-0096) 

Common or Usual Name for 
Nonstandardized Food; Merluccius 
Productus 

agency: Food and Drug Administration. 
action: Final rule. 

summary: This rule establishes "Pacific 
whiting" or "North Pacific whiting" a9 
the common or usual name for the food 
fish Merluccius productus [M. 
productus). The intended effect of this 
final rule, which is based on a petition 
submitted to the Food and Drug 
Administration (FDA), is to establish an 
accurate name for this fish product 
based on the consumer's perception of 
its food qualities and on its relationship 
to similar species of fish marketed as 
“whiting." 

EFFECTIVE DATE: September 4,1979. 

FOR FURTHER INFORMATION CONTACT: 

Howard N. Pippin, Bureau of Foods 
(HFF-312), Food and Drug 
Administration, Department of Health, 
Education, and Welfare, 200 C St., SW., 
Washington, DC 20204, 202-245-3092. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of January 27,1979 (44 
FR 5901), FDA issued a proposal to 
establish "Pacific hake" or "North 
Pacific hake" as the common or usual 
name for food fish of the species M. 
productus. The proposal was published 
in response to a petition received from 
the Pacific Coast Task Force for Whiting 
Nomenclature. 

The petition proposed that Part 102 (21 
CFR Part 102) be amended by adding the 
following new section: 

§ 102 . 2 — 

The common or usual name of the food 
fish, genus Merluccius. derived from the 
following species, is as follows: 

Scientific name and common or usual name 

Merluccius productus— Whiting, Pacific 
whiting, North Pacific whiting, hake. Pacific 
hake, North Pacific hake. 

The agency pointed out in the 
proposal that the regulation 
recommended in the petition would 
permit fish of the M. productus species 
to be marketed under any of six 
different common or usual names and 
that this would defeat the purpose of 
establishing a common or usual name 
because it would create consumer 
confusion. The agency inferred, from the 
petitioner’s arguments, that the intent of 
its request was to permit the sale of M. 
productus under the name "whiting." 

For purposes of the proposal, the 
petition was evaluated on that basis. 
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In response to the petition, the agency 
proposed a regulation establishing the 
name ‘‘Pacific hake** or “North Pacific 
hake" as the common or usual name for 
Af. productus. The proposal was 
grounded on the agency's belief that use 
of the term “whiting” might result in 
consumer deception or confusion and 
because many of the A/. productus 
caught off the West Coast have a mushy 
texture. The proposal pointed out that 
neither HPacific whiting" nor “North 
Pacific whiting" had been ruled out by 
the agency as an acceptable common or 
usual name for Af. productus . The 
proposal made a specific request for 
comments from consumers on their 
understanding of the terms “Pacific 
hake" and “whiting," their perception of 
the differences between the two types of 
food fish, and their opinion about 
whether it would be a deceptive practice 
to permit Af. productus to be sold as 
“Pacific whiting." 

The agency has identified 115 
comments on the proposal. (Additional 
comments, filed after the comment 
period ended, may not have been 
received in time to be addressed in this 
document.) The majority of the 
comments were from West Coast 
consumers and from representatives of 
the fish industry on both the West Coast 
and the East Coast. Other comments 
were received from State and local 
governments, members of Congress, and 
one Federal agency. Fifteen comments 
supported the proposal, 98 opposed it. 
and 2 comments did not directly address 
it. 

The agency is persuaded that, because 
most responding consumers believe that 
there is no significant difference 
between Af. productus und other species 
sold as whiting, permitting A/, productus 
to be sold as a kind of whiting would 
not be deceptive. The comments also 
persuaded FDA that the problem of 
mushy texture in Af. productus can be 
solved with proper technology. The 
agency has therefore decided that 
“Pacific whiting" or “North Pacific 
whiting” is the appropriate common or 
usual name for Af. productus. 

Consumers who believe that Af. 
productus is inferior to those species 
that have traditionally been called 
“whiting" will be able to distinguish it 
from those species because its name will 
be qualified by the terms “Pacific" or 
“North Pacific." 

A discussion of the comments 
received, and the agency’s conclusions 
on them, follows: 

1. The proposal specifically sought 
comments from consumers concerning 
their understanding of the terms “Pacific 
hake" and “whiting” and whether there 


are differences between the species 
sufficient to render it a deceptive 
practice to permit marketing of Af. 
productus under the name “whiting" or 
“Pacific whiting." 

The majority of consumers responding 
to the issue stated that they had tasted 
both traditional whiting and Af. 
productus and that both products tasted 
the same and were nearly identical in 
all material respects; therefore, these 
consumers argued, no consumer 
deception could result from allowing Af. 
productus to be labeled “whiting." 

Other comments contended that Af. 
productus is markedly inferior to 
whiting, and that Af. productus has 
never been acceptable to consumers on 
its own merits. According to these 
comments, to permU Af. productus to 
trade on the established reputation of 
whiting would be a serious deception of 
consumers and a major disservice to the 
seafood industry. Some comments 
contended that the inferior quality of Af. 
productus would debase the name of 
whiting, to the disadvantage of the 
consuming public. 

The agency acknowledges that there 
are differences of opinion concerning 
the taste and other characteristics of Af. 
productus compared to traditional 
whiting, and differences of opinion on 
the question of consumer deception. The 
agency finds the support for the name 
“Pacific whiting" convincing, however. 
Many consumers stated that they had 
tasted both Af. productus and traditional 
whiting, and that they had perceived no 
difference between the two fish. The 
purpose of a common or usual name is 
to accurately identify or describe, in as 
simple and direct terms as possible, the 
basic nature of the food or its 
characterizing properties (21 CFR 
102.5(a)). On the basis of the comments 
received use of the term “whiting" in 
the labeling of Af. productus will 
perform this function. 

Consumers will still be able to 
distinguish Af. productus from other 
species: Because Af. productus will have 
to be labeled “Pacific whiting" or “North 
Pacific whiting" rather than “whiting," 
consumers can avoid Pacific whiting if 
they believe that it is inferior to whiting. 
Although it is possible that the similarity 
of the names “whiting" and “Pacific 
whiting" will cause the two names to 
become blurred in consumers' minds, 
consumers will have a practical and 
effective means of avoiding M. 
productus if they so choose. Requiring 
the use of the distinguishing adjectives 
“Pacific" or “North Pacific" will also 
preclude sellers of Af. productus from 
unfairly trading on the established 
reputation of “whiting." Finally, because 


the agency does not agree that there are 
material differences between the food 
qualities of Af. productus and those of 
species traditionally sold as whiting, it 
does not believe that permitting the 
qualified use of the term “whiting" for 
Af. productus will depreciate the value 
of the term "whiting" as it is applied to 
those other species. 

2. Several comments stated that there 
is a problem in assuring the quality of 
Af. productus due to a mushy texture, 
which has caused the fishing industry to 
consider the fish unsuitable for 
marketing. Other comments stated that 
the species, although delicate, can be 
successfully marketed if subjected to 
special processing and handling. One 
comment stated that Af. productus 
differs significantly from other 
Merluccius species in that its poor 
keeping qualities require that it be 
quick-fried by the processor, a technique 
that limits the ways in which the 
consumer can prepare the fish. Another 
comment stated that, to assure 
moistness, most whiting is only partially 
cooked during processing and finally 
cooked by the consumer. Because Af. 
productus must be completely cooked 
by the processor to avoid a mushy 
texture, the product may be less moist, 
and therefore less desirable, than other 
whiting. Other comments stated that 
industry is taking measures to control 
the mushy texture of Af. productus and 
to assure a product of consistent quality. 

Concern about the mushy texture of 
Af. productus was one of the reasons 
cited by the agency for proposing 
“Pacific hake" as the common or usual 
name for Af. productus . The agency is 
aware that under some conditions an 
abnormal mushy texture occurs in Af. 
productus from contamination by a 
microscopic myxosporidian parasite. 
kudoa sp. The muscle portions of the 
fish infected with the parasite undergo 
serious proteolysis of the tissue (due to 
secretion by the parasite of proteolytic 
enzyme), with accompanying 
liquefaction and mushiness. This 
infection occurs in 20 to 40 percent of 
some samples. Although the condition 
poses no threat of illness to humans 
ingesting the fish, the mushy texture it 
causes reduces consumer acceptance of 
the fish. 

The agency believes, on the basis of 
the comments responding to the 
proposal, that Af. productus can be 
processed and stored in a manner that 
avoids a mushy texture. Even though the 
fish is delicate and the process for 
handling it correctly is complex and 
requires equipment not currently owned 
by many fishermen, the agency has 
concluded that the fishing industry will 
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develop the capability of delivering a 
good quality product, for the industry 
will not be able to sell Af. productus 
unless it does so. 

As for the comments that criticized M. 
productus because it must be completely 
cooked by the processor to avoid a 
mushy texture, the agency relies on the 
comments from consumers who said 
that they found M. productus processed 
in that manner to be as desirable as 
other whiting. Furthermore, the labeling 
“Pacific whiting” or "North Pacific 
whiting” permits consumers to avoid M. 
productus if they so desire. 

3. Many comments that supported the 
name "Pacific hake" as the common or 
usual name for Af. productus stated that 
"Pacific hake” is the long established 
name for the M. productus, a fact which 
is evident in the petitioner’s use of the 
term in referring to this fish. In addition, 
several comments argued that numerous 
publications, including some issued by 
the National Marine Fisheries Service, 
refer to the species as "hake." 

The agency notes that Af. productus 
has a very short history as a human food 
fish in the United States. Consequently, 
it really has no commonly established 
name in the United States as a food for 
human consumption, despite references 
to the species as "hake" in books and 
journals read by relatively few people. 
The criterion for the issuance of a 
common or usual name regulation 
(which may be a coined term) is the 
avoidance of consumer deception. The 
agency concludes, in light of the 
comments, that avoidance of consumer 
deception is a goal that would be 
attained by the use of the term "Pacific 
whiting” for Af. productus . 

4. Many comments favoring the name 
“Pacific whiting” argued that that name 
is essential to the economic well-being 
of the Northwest. These comments 
contended that the Northwest fishing 
industry would be revived by the 
creation of consumer demand for Af. 
productus, which is an abundant 
resource, and that the additional 
demand would have an immense, 
beneficial impact on the U.S. economy. 
Other comments argued that it would be 
improper to change the name of "hake” 
to "whiting" for the purpose of 
improving the marketability of the fish 
and stimulating economic growth if 
doing so would result in consumer 
deception. 

The agency, in the proposal, 
acknowledged the economic 
implications of this rulemaking. Under 
the terms of Executive Order 12044, the 
agency is required to consider the 


economic consequences of its 
rulemaking activities. The statutory 
duties imposed by the Federal Food, 
Drug, and Cosmetic Act, however, must 
be the overriding consideration in the 
issuance of regulations. The question is 
whether use of the name "Pacific 
whiting” deceives consumers. For the 
reasons already discussed, the agency 
has concluded that it does not. Because 
this final regulation establishes a 
different common or usual name from 
the one proposed, a revised regulatory 
analysis assessment for the common or 
usual name "Pacific whiling" has been 
prepared and placed on file in the office 
of the Hearing Clerk, Food and Drug 
Administration. 

5. Several comments pointed out that 
if "Pacific hake" were established as the 
common or usual name for Af. 
productus, consumers would be denied a 
cheap source of valuable protein. 

FDA encourages innovation to 
provide consumers with inexpensive, 
nutritious foods. Although amplification 
of the nation’s food resources is not an 
appropriate objective for a common or 
usual name regulation, the agency 
recognizes that permitting Af. productus 
to be called "Pacific whiting" or "North 
Pacific whiting" may reduce an 
impediment to the availability of a 
relatively cheap source of wholesome 
food without permitting consumer 
deception. 

6. Numerous comments stated that 
because FDA permits several 
Merluccius species to be sold as 
"whiting," the agency should also permit 
A7. productus to be sold under that name 
because it is taxonomically similar. 
Another comment argued that although 
A/, productus may share the same 
geneology as some Merlucciidae 
permitted to be sold as whiting, it does 
not taste the same. 

The agency believes that there is no 
significant difference to the consumer 
between the food qualities of Af. 
productus and those species of the 
genus Merlucciidae that have 
traditionally been sold as whiting. 
Section 102.5 (21 CFR 102.5) provides 
that common or usual names are to be 
uniform among all identical or similar 
products. The agency believes that a 
regulation permitting M. productus to be 
labeled "Pacific whiting" is consistent 
with this principle because other 
Merlucciidae, which are similar to M. 
productus in respects relevant to the 
consumer, are sold as "whiting." 

7. Many comments that supported the 
name "Pacific whiting" stated that M. 
productus has been imported and sold in 


the United States as "whiting” for some 
time. 

Before receipt of these comments. 
FDA had no reason to believe that M. 
productus was being imported and sold 
in the United States as whiting. If this 
practice has occurred, it has occurred 
without FDA approval. Before this 
regulation, fish so labeled would have 
been considered misbranded. The 
requirements for labeling "Pacific 
whiting” are the same whether the fish 
is imported or domestically produced. 
Accordingly, the agency will take 
appropriate action against any M. 
productus that is not labeled in 
accordance with this regulation. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 201, 403, 
701(a), 52 Stat. 1040-1042 as amended. 
1047-1048 as amended, 1055 (21 U.S.C. 
321, 343, 371(a))) and under authority 
delegated to the Commissioner (21 CFR 
5.1), Part 102 is amended by adding new 
§ 102.46 to read as follows: 

§ 102.46 Pacific whiting. 

"Pacific whiting" or "North Pacific 
whiting" is the common or usual name 
of the food fish Merluccius productus . 

Effective dote. This rule is effective 
September 4,1979. 

(Secs. 201. 403, 701(a). 52 Stat. 1040-1042 as 
amended 1047-1048 a9 amended. 1055 (21 
U.S.C. 321, 343, 371(a))) 

Dated: July 30.1979. 

Joseph P. Hile, 

Associate Commissioner for Regulatory 
Affairs. 

|FR Doc. 79-24131 Filed 8-1-79; 12:30 pm) 

BILLING CODE 4110-0CM* 


21 CFR Parts 601, 610, and 650 

(Docket No. 76N-0480) 

Skin Test Antigens; Implementation of 
Efficacy Review 

Correction 

In FR Doc. 79-21201 appearing on 
page 40284 in the issue of Tuesday, July 
10,1979, change "effective January 7, 
1979" to read "effective January 7,1980" 
in the following three places: 

(1) In the third column of page 40288, 
last line of the third full paragraph. 

(2) In the first column of page 40289. 
last line of the second full paragraph. 

(3) First column of page 40290, last 
line of the Effective date reference. 

BILLING CODE 1505-01-M 
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21 CFR Parts 522, 558 

[Docket Ho. 76N-0002) 

Diethylstilbestrol (DES) in Edible 
Tissues of Cattle and Sheep; 
Revocations; Partial Stay of Effective 
Dates 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is staying until 
November 1,1979 the August 3.1979 
effective date (which applies to use of 
DES animal drugs and manufacture, 
shipment, and use of feed containing 
DES) of the revocation of the animal 
drug regulations that provide 
information about new animal drug 
applications (NADA’s ) for DES. Thi9 
action is based on the partial stay of the 
effective dates for the withdrawal of 
approval of NADA's for DES that 
appears elsewhere in this issue of the 
Federal Register. 

EFFECTIVE DATE: August 3.1979. 

FOR FURTHER INFORMATION CONTACT: 
Constantine Zervos. Scientific Liaison 
and Intelligence Staff (HFY-31), Food 
and Drug Administration. Department of 
Health. Education, and Welfare. 5600 
Fishers Lane. Rockville. MD 20857. 301- 
443-4490. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of July 6,1979 (44 FR 
39618), FDA announced the withdrawal, 
after an evidentiary hearing, of the 
approval of NADA's 10421.10964.11295, 
11485.12553.15274. 31446. 34916, 44344. 
45981, and 45982. These NADA’s are for 
DES implants and liquid and dry feed 
premixes for use in cattle and sheep. 

Concurrently, in the Federal Register 
of July 6,1979 (44 FR 39387). FDA issued 
a final rule pursuant to 21 U.S.C. 360b(i) 
amending Chapter I of Title 21 of the 
Code of Federal Regulations in Part 522 
by revoking § 522.640 Diethylstilbestrol; 
and in Part 558 by deleting paragraph 
(e)(3)(v) in § 558.76 Bacitracin 
methylene disalicylate; by deleting 
paragraph (e)(3)(iv) in § 558.78 
Bacitracin, zinc; and by revoking 
§ 558.225 Diethylstilbestroh 

The effective date of the rule was sel 
forth as follows: 

Effective date: This rule is effective with 
respect to the manufacture and shipment of 
DES animal drugs on July 13.1979; it is 
effective with respect to the use of DES 
animal drugs and the manufacture, shipment, 
and use of feed containing DES on July 20. 
1979; it will not be made effective with 
respect to the edible products of animals 
treated with DES solely before the effective 
datd for use of DES animal drugs and DES* 
treated animal feeds. 


On July 20,1979 (44 FR 42679), FDA 
announced that the July 20 effective date 
would be stayed until August 3,1979. 

Elsewhere in this issue of the Federal 
Register, FDA is announcing the stay, 
until November 1,1979, of the August 3, 
1979 effective date for the withdrawal of 
approval of the NADA's for DES listed 
above. Accordingly, notice is hereby 
given that the July 20.1979 effective date 
for the amendments of Parts 522 and 558 
listed above is stayed until November 1. 
1979. 

(See 512. 82 Stat. 343-351 (21 US.C. 380b)) 
Dated: July 31.1979. 

Sherwin Gardner. 

Acting Commissioner of Food and Drugs. 

|FR Doc. 79-24122 Filed 5-1-7* 1209 pmj 

BILUNG COOE 4110-03 


21 CFR Part 556 

l Docket No. 76N-0002I 

Diethylstilbestrol (DES) in Edible 
Tissues of Cattle and Sheep; 
Revocation of Test Methods 
Regulation; Partial Stay of Effective 
Dates 

agency: Food and Drug Administration. 
action: Final rules. 

summary: The Food and Drug 
Administration (FDA) is staying until 
November 1,1979 the August 3.1979 
effective date (which applies to use of 
DES and manufacture, shipment, and 
use of DES-treated animal feed) of the 
revocation of the animal drug regulation 
that sets forth the methods of analysis 
approved for the detection of residues of 
DES in the edible tissues of cattle and 
sheep treated with DES. This action is 
based on the partial stay of effective 
dates for the withdrawal of approval of 
NADA’s for DES that appears elsewhere 
in this issue of the Federal Register. 
EFFECTIVE DATE: August 3.1979. 

FOR FURTHER INFORMATION CONTACT: 
Constantine Zervos. Scientific Liaison 
and Intelligence Staff (HFY-31), Food 
and Drug Administration, Department of 
Health. Education, and Welfare. 5600 
Fishers Lane. Rockville. MD 20857. 301- 
443-4490. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of July 6.1979 (44 FR 
39618). FDA announced the withdrawal, 
after an evidentiary hearing, of the 
approval of NADA's 10421,10964,11295, 
11485,12553.15274. 31448, 34916, 44344, 
45981. and 45982. These NADA’s are for 
DES implants and liquid and dry feed 
premixes for use in cattle and sheep. 

Concurrently, in the Federal Register 
of July 6.1979 (44 FR 39388). FDA issued 


a final rule revoking $ 556.190 
Diethylstilbestrol (21 CFR 558.190). 
which sets forth the methods of analysis 
approved for the detection of residues of 
DES in the edible tissues of cattle and 
sheep treated with DES. 

The effective date of the rule was set 
forth as follows: 

Effective date: This rule is effective with 
respect to the manufacture and shipment of 
DES animal drugs on July 13.1979; it is 
effective with respect to the use of DES 
animal drugs and the manufacture, shipment, 
and use of feed containing DES on |uiy 20. 
1979; it will not be made effective with 
respect to the edible products of animals 
treated with DES solely before the effective 
date for use of DES animal drugs and DES- 
treated animal feeds. 

On July 20.1979 (44 FR 42680). FDA 
announced that the July 20 elective date 
would be stayed until August 3.1979. 

Elsewhere in this issue of the Federal 
Register, FDA is announcing the stay, 
until November 1.1979. of the August 3. 
1979 effective date for the withdrawal of 
approval of the NADA’s for DES listed 
above. Accordingly, notice is hereby 
given that the August 3.1979 effective 
date for the revocation of § 556.190 is 
stayed until November 1.1979. 

(Secs. 512. 701(a). 52 Stat. 1055. 82 StaL 343- 
351 (21 US.C 360b. 371(a))) 

Dated: July 31.1979. 

Sherwin Gardner, 

Acting Commissioner of Food and Drugs. 

|FR Doc. 79-24123 FUml 5-1-79 12*>9 pm| 

BILLING CODE 4110-03 


INTER-AMERICAN FOUNDATION 

22 CFR Part 1001 

Employee Responsibilities and 
Conduct 

AGENCY: Inter-American Foundation. 
action: Final rule. 

summary: The In ter-American 
Foundation amends its regulations 
relating to employee responsibilities ami 
conduct. The amendment is necessary to 
reflect internal organization and is non¬ 
substantive in nature. 

EFFECTIVE DATE: August 3. 1979. 

FOR FURTHER INFORMATION CONTACT: 
Alejandro Palacios. (703) 841-3619. 

22 CFR Part 1001 is revised to read as 
follows: 

PART 1001—EMPLOYEE 
RESPONSIBILITIES AND CONDUCT 

Subpart A—General Provisions 

Sec. 

1001.735-1 Purpose. 
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Sec. 

1001.735-2 Definitions. 

Subpart B—Standards of Conduct 


1001.735- 10 General. 

1001.735- 11 Statutes, rules, and regulations 
governing conduct of employees. 

1001.735- 12 Outside employment and other 
activities. 

1001.735- 13 Gifts, entertainment and 
favors. 


1001.735- 14 Financial interests. 

1001.735- 15 Use of Government property. 

1001.735- 16 Misuse of information. 

1001.735- 17 Indebtedness. 

1001.735- 18 Gambling, betting, and lotteries. 

1001.735- 19 General conduct prejudicial to 
the Government. 


Subpart C—Procedures 


1001.735- 20 Responsibility of employees. 

1001.735- 21 Sources of information and 
advice. 

1001.735- 22 Statements of employment and 
financial interests. 

1001.735- 23 Employees not required to 
submit statements. 

1001.735- 24 Employee's complaint on filing 
requirement. 

1001.735- 25 Time and place of submission* 
and forms. 

1001.735- 26 Information required. 

1001.735- 27 Supplementary statements. 

1001.735- 28 Review of statements and 
determination as to conflicts of interest. 

1001.735- 29 Penalties for violation. 

1001.735- 00 Confidentiality of employees* 
statements. 

1001.735- 31 Effect of employees’ statements 
on other requirements. 

Authority.—E.O.11222. 3 CFR, 1964-1965 

Comp.; 5 CFR 735.104. 

Subpart A—General Provisions 


§ 1001.735-1 Purpose. 

The maintenance of the highest 
standards of honesty, integrity, 
impartiality, and conduct by 
Government employees and special 
Government employees is essential to 
assure the proper performance of the 
Foundation’s business and the 
maintenance of confidence by citizens in 
their government The avoidance of 
misconduct and conflicts of interest on 
the part of employees through informed 
judgment is indispensable to the 
maintenance of these standards. To 
accord with these concepts, this part 
sets forth the Foundation's regulations 
prescribing standards of conduct and 
responsibilities for its employees, and 
requires statements reporting 
employment and financial interests. 

§ 1001.735-2 Definitions. 

As used in this part: 

(a) “The Foundation’* and “Agency” 
mean the Inter-American Foundation. 

(b) “Employee” includes anyone 
serving in the Agency as: 


(1) A person appointed by the 
President and confirmed by the Senate 
to a position in the Agency; 

(2) A person appointed by the Board 
of Directors; 

(3) A person appointed by the 
President of the Foundation or by his 
designee to a position in the Agency; 

(4) A special Government employee. 

(c) “Regular officer or employee” 
means an employee as defined in 
paragraph (b) (1), (2), or (3) of this 
section. 

(d) “Special Government employee” 
means a person who is retained, 
designated, appointed, or employed to 
perform for the Agency, with or without 
compensation, for not to exceed 130 
days during any period of 365 
consecutive days, temporary duties 
either on a full-time or intermittent 
basis. 

(e) "Member of an employee's family” 
means a spouse, minor child, or other 
member of an employee's immediate 
household. For the purpose of these 
regulations, “member of an employee's 
immediate household" means those 
blood relations who are resident in the 
employee’s household. 

(f) “Counselor” means the Agency's 
Counselor on Ethical Conduct and 
Conflicts of Interest The Counselor for 
the Foundation will be the General 
Counsel of the Agency; the Deputy 
Counselor will be the Executive Officer. 

Subpart B—Standards of Conduct 

§ 1001.735-10 General. 

(a) All employees of the Foundation 
are required to conduct themselves in 
such a manner as to create and maintain 
respect for the Foundation and the U.S. 
Government; to avoid situations which 
require or appear to require a balancing 
of private interests or obligations 
against official duties; to be mindful of 
the high standards of integrity expected 
of them in all their activities, both 
personal and official; and to conform 
with the standards of conduct and with 
the applicable statutes, rules, and 
regulations governing their activities. 
Particularly, an employee shall avoid 
any action, whether or not specifically 
prohibited, which might result in or 
create the appearance of: 

(1) Using public office for private gain; 

(2) Giving preferential treatment to 
any organization or person; 

(3) Impeding Government efficiency or 
economy; 

(4) Losing complete independence or 
impartiality of action; 

(5) Making a Government decision 
outside official channels; 


(6) Affecting adversely the confidence 
of the public in the integrity of the 
Government; 

(7) Using Government employment to 
coerce, or give the appearance of 
coercing, a person in order to gain 
financial self-benefit or for another 
person, particularly one with whom the 
employee has family, business or 
financial ties. 

(b) An officer or employee of another 
Federal agency who is assigned or 
detailed to the Foundation shall adhere 
to the standards of conduct applicable 
to employees as set forth in this part 

§ 1001.735-11 Statutes, rules, and 
regulations governing conduct of 
employees. 

(a) The “Code of Ethics for 
Government Service” set forth by the 
Legislative Branch in House Concurrent 
Resolution 175, passed in 1958; the 
“Standards of Ethical Conduct for 
Government Officers and Employees” 
set forth by the President of the United 
States in Executive Order 11222, dated 
May 8,1965, and ihe regulations issued 
by the Civil Service Commission (known 
as the Office of Personnel Management) 
pursuant to this Executive order (5 CFR 
Part 735); and other statutes, rules, and 
regulations governing conduct of 
employees, including the Foundation 
regulations; shall govern Foundation 
employees in their service to the 
Government. 

(b) Conflict of interest statutes: The 
provisions of 18 U.S.C. 203, 205, 207.208, 
and 209 prohibiting conflicts of interest 
between an employee's Government 
duties and outside activities are 
summarized in specific sections of this 
Part 1001. 

(c) Miscellaneous statutory 
provisions: In addition to the various 
provisions referred to above, Foundation 
employees must observe the following: 

(1) Chapter 11 of title 18, United Slates 
Code, relating to bribery, graft, and 
conflicts of interest, as appropriate to 
the employees concerned. 

(2) The prohibition against lobbying 
with appropriated funds (18 U.S.C. 1913). 

(3) The prohibition against striking 
against the Government (5 U.S.C. 7311, 

18 U.S.C. 1918). 

(4) The prohibition against the 
employment of a member of a 
Communist organization [50 U.S.C. 784). 

(5) The prohibitions against: (i) The 
disclosure of classified information (18 
U.S.C. 798, 50 U.S.C. 783); (ii) the 
disclosure of confidential information 
(18 U.S.C. 1905); and (iii) the disclosure 
of privileged information to be withheld 
under the exemptions of the Public 
Information Section of the 
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Administration Procedures Act (5 U.S.C. 
552). 

(6) The provision relating to the 
habitual use of intoxicants to excess (5 
U.S.C. 7352). 

(7) The prohibitions against the 
misuse of a Government vehicle (31 
U.S.C. 638a(c)). 

(8) The prohibitions against the 
misuse of the franking privilege (18 
U.S.C. 1719). 

(9) The prohibition against the use of 
deceit in an examination or personnel 
action in connection with Government 
employment (18 U.S.C. 1917). 

(10) The prohibition against fraud or 
false statement in a Government matter 
(18 U.S.C. 1001). 

(11) The prohibition against mutilating 
or destroying a public record (18 U.S.C. 
2071). 

(12) The prohibition against 
counterfeiting and forging transportation 
requests (18 U.S.C. 508). 

(13) The prohibitions against (i) 
embezzlement of Government money or 
property (18 U.S.C. 641); (ii) failing to 
account for public money (18 U.S.C. 643); 
and (iii) embezzlement of the money or 
property of another person in the 
possession of an employee by reason of 
this employment (18 U.S.C. 654). 

(14) The prohibition against 
unauthorized use of documents relating 
to claims from or by the Government (18 
U.S.C. 285). 

(15) The prohibitions against political 
activities in subchapter 111 of chapter 73 
of title 5. United State Code, and 18 
U.S.C. 602, 603, 607, and 608. 

(16) The prohibition against an 
employee acting A the agent of a 
foreign principal registered under the 
Foreign Agents Registration Act (18 
U.S.C. 219). 

(17) The prohibition against the 
employment of an individual convicted 
of felonious rioting or a related offense 
(5 U.S.C. 7313). 

(18) The prohibition against a public 
official's appointing or promoting a 
relative, or advocating such an 
appointment or promotion (5 U.S.C. 
3110). 

(19) The prohibition against self¬ 
dealing with a private foundation (26 
U.S.C. 4941, 4946). “Self-dealing" is 
defined in the statute to include certain 
transactions involving an employee's 
receipt of pay, a loan, or reimbursement 
for travel or other expenses, or sale to or 
purchase of property, from a private 
foundation. 

§ 1001.735-12 Outside employment and 
other activities. 

(a) An employee shall not engage in 
outside employment or other outside 


activity not compatible with the full and 
proper discharge of the duties and 
responsibilities of Government 
employment. Incompatible activities 
include but are not limited to: 

(1) Acceptance of a fee, compensation, 
gift, payment of expense, or any other 
thing of monetary value in 
circumstances in which acceptance may 
result in, or create the appearance of, 
conflicts of interest; or 

(2) Outside employment which tends 
to impair the employee’s mental or 
physical capacity to perform 
Government duties and responsibilities 
in an acceptable manner. 

(b) A regular employee shall not 
receive any salary or anything of 
monetary value from a private source as 
compensation for services to the 
Government (18 U.S.C. 209). This section 
does not apply to special Government 
employees nor does it prevent a regular 
officer or employee from (1) continuing 
participation in a bona fide pension plan 
or other employee welfare or benefit 
plan maintained by a former employer 
or (2) receiving payments or accepting 
contributions, awards, or other expenses 
in accordance with chapter 41 of title 5, 
United States Code, relating to 
employee training. 

(c) Employees are encouraged to 
engage in teaching, lecturing, and 
writing that is not prohibited by law or 
regulations. However, an employee shall 
not, either for or without compensation, 
engage in teaching, lecturing, or writing 
(including teaching, lecturing, or writing 
for the purpose of the special 
preparation of a person or class of 
persons for an examination of the Office 
of Personnel Management or Board of 
Examiners for the Foreign Service) that 
depends on information obtained as a 
result of Government employment, 
except when that information has been 
made available to the general public or 
will be made available on request, or 
when the President gives written 
authorization for use of nonpublic 
information on the basis that the use is 
in the public interest. 

(d) This section does not preclude an 
employee from: 

(1) Participation in the activities of 
national or State political parties not 
proscribed by law; 

(2) Participation in the affairs of or 
acceptance of an award for a 
meritorious public contribution or 
achievement given by a charitable, 
religious, professional, social, fraternal, 
nonprofit educational and recreational, 
public service, or civic organization: or 

(3) Outside employment otherwise 
permitted under these regulations. 


§ 1001.735-13 Gifts, entertainment, and 
favors. 

(a) (1) An employee shall not receive 
or solicit, directly or indirectly, for 
personal benefit or for persons with 
whom there exist family, business, or 
financial ties, anything of economic 
value as a gift, gratuity, loan, 
entertainment, or favor which might 
reasonably be interpreted by others as 
affecting the employee’s independence 
or impartiality, from any person, 
corporation, or group, if the employee 
has reason to believe that the entity: 

(1) Has or is seeking to obtain 
contractual or other business or 
financial relationships with the Agency; 

(ii) Conducts operations or activities 
which are regulated by the Agency; or 

(iii) Has interests which may be 
substantially affected by the employee’s 
performance or nonperformance of his/ 
her official duty. 

(2) The following exceptions are 
permitted for all employees: 

(i) Acceptance of things of economic 
value arising from obvious family or 
personal relationships (such as those 
between the employee and the parents, 
children, or spouse of the employee) 
when the circumstances make it clear 
that it is those relationships rather than 
the business of the persons concerned 
which are the motivating factors; 

(ii) Acceptance of food and 
refreshments of nominal value on 
infrequent occasions in the ordinary 
course of a luncheon or dinner meeting 
or other meeting or on a project tour 
where an employee may properly be in 
attendance; 

(iii) Acceptance of loans from banks 
or other financial institutions on 
customary terms to finance proper and 
usual activities of employees, such as 
home mortgage loans; and 

(iv) Acceptance of unsolicited 
advertising or promotional material, 
such as pens, pencils, note pads, 
calendars, and other items of nominal 
intrinsic value. 

(b) An employee shall not solicit a 
contribution from another employee for 
a gift to an official superior, or accept a 
gift from an employee receiving less pay 
than himself/herself (5 U.S.C. 7351). 
However, this paragraph does not 
prohibit a voluntary gift of nominal 
value or a donation in a nominal amount 
made on a special occasion such as 
marriage, illness, or retirement. 

(c) An employee shall not accept a 
gift, present, decoration, or any other 
thing from a foreign government unless 
authorized by Congress as provided by 
the Constitution, 5 U.S.C. 7342, and the 
regulations in Part 3 of this Title 22 
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(“Acceptance of Gifts and Decorations 
from Foreign Governments"). 

(d) Neither this section nor § 1001.735- 
12 preclude an employee from receipt of 
bona fide reimbursement, unless 
prohibited by law, for expenses of travel 
and such other necessary subsistence as 
is compatible with this part and for 
which no Government payment or 
reimbursement has been made. 

However, this paragraph does not allow 
reimbursement, or payment to be made 
on the employee’s behalf, for excessive 
personal living expenses, gifts, 
entertainment, or other persona! 
benefits, nor does it allow an employee 
to be reimbursed by a person for travel 
on official business under Agency 
orders. 

§ 1001.735-14 Financial interests. 

(a) Neither a regular nor a special 
Government employee may participate 
in a governmental capacity in any 
matter in which that employee, the 
employee's spouse, minor child, 
associate or organization with whom 
there exists a business relationship, or 
person or organization with whom there 
exists negotiation for employment, has a 
financial interest (18 U.S.C. 208). Such 
an employee shall not (1) have a direct 
or indirect financial interest that 
conflicts substantially, or appears to 
conflict substantially, with his/her 
Government duties and responsibilities; 
or (2) engage in, directly or indirectly, a 
financial transaction as a result of, or 
primarily relying on. information 
obtained through his/her Government 
employment. 

lb) An employee may be granted 
exemption from these restrictions 
provided: (1) The President is first 
advised of the nature and circumstances 
of the particular matter and makes full 
disclosure of the financial interest, and 

(2) he/she receives in advance a written 
determination by the President that the 
outside financial interest is deemed not 
substantial enough to have an effect on 
the integrity of his/her services. 

(cj This section does not preclude an 
employee from having a financial 
interest or engaging in financial 
transactions to the same extent as a 
private citizen not employed by the 
Government so long as it is not 
prohibited by law, Executive Order 
11222, this section, or these Agency 
regulations. 

§ 1001.735-15 Use of Government 
property. 

An employee shall not directly or 
indirectly use, or allow the use of. 
Government property of any kind, 
including property leased to the 


Government, for other than officially 
approved activities. An employee has a 
positive duty to protect and conserve 
Government property, including 
equipment, supplies, and other property 
entrusted or issued to him/her. 

§ 1001.735-16 Misuse of information. 

For the purpose of furthering a private 
interest, an employee shall not, except 
as provided in § 1001.735-12, directly or 
indirectly use. or allow the use of, 
official information obtained through or 
in connection with Government 
employment which has not been made 
available to the general public. 

§1001.735-17 Indebtedness, 

An employee shall pay each fust 
financial obligation in a proper and 
timely manner, especially one imposed 
by law such as Federal, State, or local 
taxes. For the purpose of this section, a 
"just financial obligation" means one 
acknowledged by the employee or 
reduced to judgment by a court, and "in 
a proper and timely manner" means in a 
manner which the Agency determines 
does not, under the circumstances, 
reflect adversely on the Government as 
the individual's employer. Fn the event 
of dispute between an employee and an 
alleged creditor, this section does not 
require an agency to determine the 
validity or amount of the disputed debt. 

§ 1001.735-18 Gambling, betting, and 
lotteries. 

An employee shall no! participate 
while on Government-owned or leased 
property or while on duty for the 
Government, in any gambling activity 
including the operation of a gambling 
device, in conducting a lottery or pool, 
in a game for money or property, or in 
selling or purchasing a numbers slip or 
ticket. However, this section does not 
preclude activities: 

(a) Necessitated by an employee’s law 
enforcement duties; or 

(b) Under section 3 of Executive Order 
10927 and similar agency-approved 
activities. 

§ 1001.735-19 General conduct prejudicial 
to the Government 

An employee shall not engage in 
criminal, infamous, dishonest, immoral, 
or notoriously disgraceful conduct, or 
other conduct prejudicial fo the 
Government. 

Subpart C—Procedures 

§ 1001.735-20 Responsibility of 
employees. 

It is the responsibility of each 
employee (a) to become familiarized 
with the full text of applicable statutes. 


rules, and regulations before engaging in 
outside employment, financial activity 
which might involve a conflict of 
interest, or other activity which might 
involve a violation of standards of 
ethical conduct or of statutory or 
regulatory restrictions, and (b) to secure 
the advice or approval of the supervisor 
and the Counselor before engaging in 
the contemplated activity. 

§ 1001.735-2t Sources of information and 
advice. 

General information on statutes, rules, 
and regulations governing the conduct of 
employees may be obtained from the 
Office of the General Counsel. Specific 
information may be obtained from the 
United States Code, from the Federal 
Personnel Manual, and from the 
Foundation regulations, all of which are 
available in the Office of the General 
Counsel A copy (or a summary) of the 
Foundation regulations will be furnished 
to each employee in accordance with 
the Civil Service Regulations [5 CFR 
Part 735). Clarification of standards of 
conduct and related laws, rules, and 
regulations and advice on their 
applicability to individual situations 
may be obtained from the Counselor or 
Deputy Counselor for the Agency. 

§ 1001.735-22 Statements of employment 
and financial interests. 

The following employees of the 
Foundation shall submit statements of 
employment and financial interests: 

(a) Employees paid at a level of the 
Executive Schedule in subchapter II of 
chapter 53 of title 5, United States Code. 

(b) Employees classified at GS-13 or 
above under section 5332 of title 5, 

United States Code, or at a comparable 
pay level under another authority,, 
including employees promoted into 
positions whose incumbents were 
required to file, as well as new 
employees hired, who are in positions 
the basic duties of which impose upon 
the incumbent the responsibility hr* a 
government decision or taking 
Government action with regard to: 

(1) Contracting or procurement; 

(2) Administering or monitoring grants 
or subsidies; 

(3) Regulating or auditing private or 
other non-Federal enterprise; or 

(4) Other activities where the decision 
or action has an economic impact on the 
interests of any non-Federal enterprise. 

(c) Other employees who have duties 
and responsibilities which require the 
incumbent to report employment and 
financial interests in order to avoid 
involvement in a possible conflict of 
interest situation and carry out the 
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purpose of the law, Executive Order 
11222, and the Agency's regulations. 

§ 1001.735-23 Employees not required to 
submit statements. 

(a) Employees in positions that meet 
the criteria in paragraph (b) of 

§ 1001.735-22 may be excluded from the 
reporting requirement when the 
President or designee determines that: 

(1) The duties of the positions are 
such that the likelihood of the 
incumbent’s involvement in a conflict- 
of-interest situation is remote; 

(2) The duties of the position are at 
such a level of responsibility that the 
submission of a statement of 
employment and financial interests is 
not necessary because of the degree of 
supervision and review over incumbent 
or the inconsequential effect on the 
integrity of the Government. 

(b) A statement of employment and 
financial interests is not required by 
these regulations from an agency head, 
or a part or full-time member of a 
committee, board, or commission 
appointed by the President. These 
persons are subject to separate reporting 
requirements under section 401 of 
Executive Order 11222. 

(c) The President may waive die 
requirement of this section for the 
submission of a statement of 
employment and financial interest in the 
case of a special Government employee 
who is not a consultant or an expert 
when he/she finds that the duties of the 
position held by that special 
Government employee are of a nature 
and at such a level of responsibility that 
the submission of the statement by the 
incumbent is not necessary to protect 
the integrity of the Government. For the 
purpose of this paragraph, "consultant" 
and "expert” have the meanings given 
those terms by Chapter 304 of the 
Federal Personnel Manual. 

§ 1001.735-24 Employee's complaint on 
filing requirement 

Each employee shall have the 
opportunity for review of a complaint 
that his/her position has been 
improperly included within § 1001.735- 
22 as one requiring the submission of a 
statement of employment and financial 
interests. Employees are reminded that 
they may obtain counseling pursuant to 
§ 1001.735-21 prior to filing a complaint. 

§ 1001.735-25 Time and place of 
submission, and forms. 

(a) An employee shall submit his/her 
statement to the Counselor no later 
than: 

(1) Ninety days after the effective date 
of these regulations if the person has 


entered on duty on or before that 
effective date; or 

(2) Immediately prior to entrance on 
duty, if the employee enters on duty 
after that effective date. 

(b) Only the original of the statement 
or supplement thereto required by this 
part shall be submitted. The individual 
submitting a statement should retain a 
copy for personal records. 

§ 1001.735-26 Information required. 

(a) Employees. The employee's 
statement of employment and financial 
interests required by these regulations 
shall be submitted on the form, 
"Confidential Statement of Employment 
and Financial Interests", and shall 
contain all the information therein 
required. 

(b) Interests of employee’s relatives . 
The interest of a member of an 
employee's family is considered to be an 
interest of the employee. The term 
"member of an employee's family" is 
defined in § 1001.735-2. 

(c) Information not known by 
employees . If any information required 
to be included on a statement of 
employment and financial interests or 
supplementary statement, including 
holdings placed in trust, is not known to 
the employee but is known to another 
person, the employee shall request that 
other person to submit information in 
his/her behalf. 

(d) Information prohibited\ The 
regulations in this part do not require an 
employee to submit on a statement of 
employment and financial interests or 
supplementary statement any 
information relating to the employee's 
connection with, or interest in, a 
professional society or a charitable, 
religious, social, fraternal, recreational, 
public service, civic, or political 
organization or a similar organization 
not conducted as a business enterprise. 
For the purpose of this section, 
educational and other institutions doing 
research and development or related 
work involving grants or money from or 
contracts with the Government are 
deemed "business enterprises" and are 
required to be included in an employee's 
statement of employment and financial 
interests. 

§ 1001.735-27 Supplementary statements. 

(a) Employees shall report changes in, 
or additions to, the information 
contained in their statements of 
employment and financial interests in 
supplementary statements as of May 15 
of each year. If no changes or additions 
occur, a negative report is required. 

(b) All special Government employees 
shall submit a current statement at the 


time their appointments are extended. A 
supplementary report indicating any 
changes in. or additions to the 
information already submitted will be 
accepted in lieu of a full submission. If 
there are no changes or additions, a 
negative report is required. 

(c) Notwithstanding the filing of 
reports required by this section, each 
employee shall at all times avoid 
acquiring a financial interest that could 
result, or taking an action that would 
result, in a violation of the conflicts-of- 
interest provisions of section 208 of title 
18, United States Code, or these 
regulations. 

§ 1001.735-28 Review of statements and 
determination as to conflicts of interest 

(a) On the basis of the statement of 
employment and financial interests 
submitted by each employee, or on the 
basis of information received from other 
sources, the Deputy Counselor shall 
determine in the light of the duties 
which that employee is or will be 
performing, whether any conflicts of 
interest, real or apparent, are indicated. 
The Deputy Counselor shall make this 
determination based on the applicable 
statutes, Executive Order 11222, and the 
applicable regulations of the Office of 
Personnel Management and the Agency. 

(b) Where the Deputy Counselor's 
determination in a particular case is that 
a conflict of interest, real or apparent, is 
indicated, informal discussions with the 
employee concerned shall be initiated. 
These discussions shall have as their 
objectives: 

(1) Providing the individual with a full 
opportunity to explain the conflict or 
appearance of conflict; and 

(2) Arriving at an agreement 
(acceptable to the Deputy Counselor, the 
individual, and the individual's 
immediate superior) whereby the 
conflict of interest may be removed or 
avoided. 

(c) Where an acceptable agreement 
cannot be obtained pursuant to 
paragraph (b) of this section, the Deputy 
Counselor shall present his/her fihdings 
and recommendations via the Counselor 
to the President for decision, w ho shall 
decide what remedy is most appropriate 
to remove or correct that conflict or 
apparent conflict. Remedial action under 
this paragraph may include disciplinary 
action or any of the actions enumerated 
in 5 1001.735-29. 

(d) Written summaries of all 
agreements and decisions arrived at 
pursuant to this section and § 1001.735- 
29 shall be placed in the Deputy 
Counselor's files. Copies shall also be 
made available to the employee or 
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special Government employee 
concerned. 

§ 1001.735-29 Penalties for violation. 

(a) Violations of these regulations 
subject employees to remedial or 
disciplinary action by the Foundation 
which may be in addition to any penalty 
prescribed by law. 

(b) When, after consideration of the 
explanation of the employee and the 
findings and recommendations of the 
Deputy Counselor the President decides 
that remedial action is required, 
immediate action to end the conflicts or 
appearance of conflicts of interest, shall 
be taken. Remedial action may include, 
but is not limited to: 

(1) Changes in assigned duties; 

(2) Divestment by the employee or 
special Government employee of the 
conflicting interest; 

(3) Disciplinary action; or 

(4) Disqualification for a particular 
assignment. 

Remedial action, whether disciplinary or 
otherwise, shall be effected in 
accordance with any applicable laws, 
Executive orders, and regulations. 

$ 1001.735-30 Confidentiality of 
employees’ statements. 

The Agency shall hold each statement 
of employment and financial interests, 
and each supplementary statement, in 
confidence. To insure this 
confidentiality only the Counselor and 
Deputy Counselor are authorized to 
review and retain the statements. The 
Counselor and Deputy Counselor are 
responsible for maintaining the 
statements in confidence and shall not 
allow access to, or allow information to 
be disclosed from, a statement except to 
carry out the purpose of this part. The 
Agency may not disclose information 
from a statement except as the Office of 
Personnel Management or the President 
may determine for good cause shown. 

§ 1001.735-31 Effect of employees' 
statements on other requirements. 

The statements of employment and 
financial interests and supplementary 
statements required for employees are 
in addition to, and not in substitution 
for, or in derogation of. any similar 
requirement imposed by law, order, or 
regulation. The submission of a 
statement or supplementary statement 
by an employee does, not permit 
participation in a matter in which such 


participation is prohibited by law, order, 
or regulation. 

Lawrence E. Bruce, Jr., 

General Counsel. 

(FR Doc 79-23934 Filed 8-2-79. 8 45 am| 

BILLING CODE 7025-0 1-M 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

29CFR Part 1613 

Interim Regulation on Investigation of 
Certain Federal Employment 
Discrimination Complaints Correction 

agency: Equal Employment Opportunity 
Commission. 

action: Correction of Typographical 
Errors. 


summary: The Equal Employment 
Opportunity Commission has adopted 
an interim regulation governing the 
investigation of certain federal 
employment discrimination complaints. 
44 FR 40498 (July 11,1979). The 
Commission corrects typographical 
errors in this regulation. 

effective date: July 11,1979. 

FOR FURTHER INFORMATION CONTACT: 

John Rayburn, Director, Technical 
Guidance Division, Office of Field 
Services, Equal Employment 
Opportunity Commission, Room 4250, 
2401 E Street, N.W., Washington, D.C. 
20506, (202) 634-6855. 

1. On page 40498, third column, 
paragraph on Comment Dates, the date 
“January 31,1979“ is corrected to read 
“January 31,1980." 

2. On page 40499, third column, the 
first full paragraph, which begins “Based 
on its experience * * *" should read as 
follows: 

“Based on its experience under this 
interim regulation the Commission 
intends to issue, in early 1980. proposed 
regulations which will supersede the 
interim regulation and which will govern 
the investigation of Title VII complaints 
of all federal agencies subject to 29 CFR 
Part 1613. The Commission invites 
comments on this pilot program from 
federal agencies, federal complainants, 
and interested members of the public. 
The Commission is particularly 
interested in receiving comments from 
individuals and agencies participating in 
or observing the pilot program. The first 
investigation reports on complaints 
investigated entirely by the Commission 
are expected to be sent to the agencies 
in early November, 1979. Since 
comments will be accepted until January 
31,1980, there will be ample time to 


receive comments from those with direct 
experience under the new procedures." 

3. On page 40499, the last sentence of 
§ 1613.216(c), which begins “The agency 
shall adopt * * V* should read as 
follows: 

“The agency shall adopt as its 
proposed disposition of die complaint 
the Commission’s recommended 
disposition unless within 30 days after 
the agency receives the investigative file 
and recommended disposition the 
complaint has been informally adjusted 
in accordance with § 1613.217(a), or the 
agency has notified the complainant of 
its own proposed disposition in 
accordance with § 1613.217(b).” 

Dated: July 31,1979. 

For the Commission. 

Eleanor Holmes Norton. 

Chair. 

|FR Doc 79-23941 Filed 0-2-79; 0:45 am) 

BILLING COOC 6570-06-14 


DEPARTMENT OF DEFENSE 
Department of the Air Force 
32 CFR Part 810 

Sale or Release of Motion Picture and 
Sound Track Stockfootage 

agency: Department of the Air Force. 
Department of Defense. 

action: Final rule. 

summary: The Department of the Air 
Force is amending Title 32. Chapter VII 
of the CFR by deleting Part 810 on sale 
or release of motion picture and sound 
track stockfootage. This rule is deleted 
because it has been combined with Part 
811 of this chapter. The intended effect 
of this amendment is to improve 32 CFR, 
Chapter VII, by removing unnecessary 
material. 

EFFECTIVE DATE: July 25, 1979. 

FOR FURTHER INFORMATION CONTACT: 

Mrs. Carol M. Rose, Air Force Federal 
Register Liaison Officer, AS/DASJR, 
Pentagon, Washington, DC 20330. Phone: 
(202) 697-1861. 

SUPPLEMENTARY INFORMATION: 

Accordingly, 32 CFR Chapter VII, is 
amended by deleting Part 810. 

Carol M. Rose, 

Air Force Federal Register Liaison Officer. 

IKK Doc 79-24037 Filed 8-2-79: 8:45 am) 

BILLING COOL M10-Q1-M 
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32 CFR Part 813a 

Providing Air Force Reference Room 
Service to the Public; Deletion 

agency: Department of the Air Force. 
Department of Defense. 

action: Final rule. 

summary: The Department of the Air 
Force is amending Title 32, Chapter VI! 
of the CFR by deleting Part 813a on 
providing Air Force reference room 
service to the public. This rule is deleted 
because the source document is 
obsolete. The intended effect of this 
amendment is to improve 32 CFR, 
Chapter VII, by removing unnecessary 
material. 

EFFECTIVE DATE: July 25. 1979. 

FOR FURTHER INFORMATION CONTACT: 

Mrs. Carol M. Rose, Air Force Federal 
Register Liaison Officer. AS/DASJR, 
Pentagon, Washington. DC 20330. Phone: 
(202) 697-1861. 

SUPPLEMENTARY INFORMATION: 

Accordingly,'32 CFR, Chapter VII, is 
amended by deleting Part 813a. 

Carol M. Rose, 

Air Force Federal Register Liaison Officer. 

|FR Doc. 79-24038 Filed 8-2-79; 8:43 am| 

BILLING COOC 39HWH-M 


32 CFR Part 940 

Territorial and Insular Regulations 
Phoenix Island Regulations; Deletion 

agency: Department of the Air Force. 
Department of Defense. 

action: Final rule. 

summary: The Department of the Air 
Force is amending Title 32. Chapter VI) 
of the CFR by deleting Part 940. This 
rule is deleted because the Air Force 
ceased its current operations on the 
Phoenix Islands effective July 12,1979, 
and there is no longer a need for the Air 
Force to prescribe restricted/security 
area regulations for certain of the 
Phoenix Islands and the surrounding 
waters. The intended effect of this 
amendment is to improve 32 CFR. 
Chapter VII, by removing unnecessary 
material. 

EFFECTIVE DATE: July 12, 1979. 

FOR FURTHER INFORMATION CONTACT: 

Mrs. Carol M. Rose, Air Force Federal 
Register Liaison Officer, AS/DASJR. 
Pentagon, Washington, DC 20330. Phone: 
(202) 697-1861. 


SUPPLEMENTARY INFORMATION: 

Accordingly, 32 CFR, Chapter VII, is 
amended by deleting Part 940. 

Carol M. Rose, 

A ir Force Federal Register Liaison Officer. 

(FR Doc 79-24039 Filed 8-2-79:8:45 am| 

BILLING CODE 3910-01-41 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 205 

1FRL 1248-8) 

Transportation Equipment Noise 
Emission Standards for Medium and 
Heavy Trucks; Motor Homes: Decision 
on Petition for Reconsideration 

agency: Environmental Protection 
Agency. 

action: Notice: Denial of petition and 
removal of slay of effectiveness. 


summary: On October 20,1977. the 
Recreation Vehicle Industry Association 
petitioned the Administrator of the 
Environmental Protection Agency to 
reconsider the applicability of the 
medium and heavy trucks noise 
emission regulation to motor homes, and 
to stay such applicability pending 
reconsideration. The Agency granted the 
stay on November 23.1977. This notice 
publishes the decision of the 
Administrator after reconsideration. 
effective DATE: November 30,1979. 

FOR FURTHER INFORMATION CONTACT: 

Henry E. Thomas, Director. Standards & 
Regulation Division (ANR-490) 
Environmental Protection Agency 
Washington, D.C. 20460 (202J 557-7743 

I. Background 

Noise emission standards for newly 
manufactured medium and heavy trucks 
became effective on January 1,1978. 40 
CFR Part 205, Subparts A and B. That 
regulation applies to all truck types, 
including motor homes. Five petitions 
for review of that regulation are pending 
before the U.S. Court of Appeals for the 
District of Columbia Circuit, one of 
which was filed by the Recreation 
Vehicle Industry Association (RV1A) 

(No. 76-1875). 

RV1A had petitioned EPA on May 13, 
1976 to clarify whether those standards 
were intended to apply to motor homes 
and to reconsider and modify the 
regulation to exclude motor homes. The 
Administrator stated that the regulation 
did apply to motor homes, and on 
December 22,1976 denied the petition to 
modify iL 


RVIA on October 20.1977 filed a 
second petition with EPA seeking 
reconsideration of the applicability of 
the regulation to motor homes based 
upon certain information that was 
submitted. EPA had agreed to 
reconsider the regulation because a 
portion of that information appeared 
inconsistent with EPA’s evaluation of 
the motor home manufacturing industry. 

RVLA's petition was accompanied by 
a request that EPA stay the 
effectiveness of the regulation with 
respect to motor homes. To avoid the 
possibility that some manufacturers 
might be put into noncompliance with 
the law for reasons over which they had 
no control, EPA granted RVLA’s request 
for a stay. 42 FR 59975 (November 23, 
1977). 

RVIA’s information primarily 
concerned manufacturers of Type A 
motor homes, i.e„ those motor home 
manufacturers who complete motor 
homes upon chassis purchased from 
other manufacturers. The Type A motor 
home manufacturer creates the 
“vehicle" as defined in the regulation, 
and therefore is responsible for 
demonstrating compliance with the 
noise standard. RVLA contended that 
the Type A motor home manufacturer 
lacks control over the noise of the 
vehicle, because the chassis 
manufacturer, not the motor home 
manufacturer, assembles the major 
sources of noise. The information 
included the results of noise tests, 
indicating that some of these motor 
homes exceed the noise standard. RVLA 
alleged that these motor home 
manufacturers do not possess the 
technical and economic resources 
necessary to produce a complying motor 
home. RVLA alleged further that these 
manufacturers cannot afford to 
demonstrate compliance with the 
regulation through required testing, 
citing long distances between 
manufacturers and noise test facilities. 

II. Response to RVIA Petition 

Having analyzed carefully the 
information submitted by RVIA, and 
having independently studied the issues 
raised, 1 deny RVLA’s petition to modify 
40 CFR Part 205 for the reasons set forth 
below. 

1. Approximately 95% of all Type A 
motor homes subject to the noise 
regulation are built upon chassis 
purchased from other manufacturers. A 
few manufacturers construct Type A 
motor homes from the ground up. 

2. Chassis constructed with due 
consideration for noise attenuation arc 
available from chassis manufacturers, 
which can be incorporated into Type A 
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motor homes which will meet the noise 
standard. The two primary chassis 
manufacturers, who together market the 
vast majority of chassis for Type A 
motor homes, incorporate identical or 
similar chassis into other vehicles which 
have been shown to meet the noise 
standard, by using such noise 
attenuation devices as thermostatically 
controlled fans. According to RVIA, the 
motor homes exceeding the noise 
standard were all equipped with 
significantly louder direct drive fans. 

Motor home manufacturers can draw 
upon the expertise in the truck industry 
developed over several years of working 
with noise regulations. The chassis 
manufacturers, manufacturers of 
mufflers and other components, as well 
as consultants and a developing body of 
literature are among potential resources 
available to the motor home 
manufacturers' own design experts. 

3. The technical and economic 
burdens necessary to incorporate these 
chassis into complying Type A motor 
homes are reasonable. The availability 
of chassis equipped with effective noise 
attenuation equipment limits the 
technical burdens upon the Type A 
motor home manufacturer to the 
exercise of good engineering judgment. 
Toward this end, RVIA has assembled 
comprehensive guidelines which explain 
the types of actions motor home 
manufacturers should take or refrain 
from taking to produce a complying 
motor home. Added equipment costs for 
such items as thermostatically 
controlled fans, better mufflers and the 
like are the same costs the Agency 
found to be reasonable during 
development of the regulation. 

4. Testing costs for motor home 
manufacturers subject to the regulation 
are reasonable. 

A. RVIA is correct that the Type A 
motor home manufacturer is responsible 
for demonstrating compliance with the 
regulation through required testing. The 
regulation requires that the 
manufacturer of a "vehicle”, as defined 
in the regulation, demonstrate 
compliance with the noise standard 
through production verification testing, 
the testing of a representative product 
from early production. By adding an 
operator's compartment to the 
purchased chassis, the Type A motor 
home manufacturer creates a "vehicle" 
as defined in the regulation, and is 
responsible for production verification 
testing. 

However, the cost for the Type A 
motor home manufacturer to 
demonstrate compliance through 
required testing is small. Because of the 
great degree of chassis standardization 


among Type A motor homes, most 
manufacturers will have to perform a 
maximum of four production verification 
tests per year. Type A motor home 
manufacturers produce vehicles using, 
primarily, four different engines, two 
from each of the primary chassis 
suppliers. Standard body configurations 
mean that the Type A motor home 
manufacturer has to perform a new 
production verification test only when a 
different engine is used. The number of 
tests compares favorably to the rest of 
the truck industry, where 
standardization is not as great and most 
manufacturers have had to perform 
considerably more production 
verification tests per year. 

Costs per test are reasonable. 
Although some motor home 
manufacturers are a distance from 
established noise test facilities, other 
truck manufacturers have performed 
valid production verification tests in 
large parking lots and on local airport 
runways which meet regulatory 
requirements, using relatively 
inexpensive sound measurement 
equipment. 

B. The manufacturers of motor homes 
other than Type A are not responsible 
for demonstrating compliance through 
production verification testing. The 
other classes of motor homes, Types B 
and C. are already “vehicles", as 
defined in the regulation, when received 
by the motor home manufacturer. These 
motor homes, van conversions and 
cutaways, respectively, possess an 
enclosed operator’s compartment when 
sold by the primary manufacturer. 
Therefore, the primary manufacturer, 
not the motor home manufacturer, must 
demonstrate compliance through 
production verification testing. 

The Type B or C motor home 
manufacturer who receives a vehicle 
subject to the regulation need only , 
assure that his manufacturing 
operations do not cause the vehicle to 
exceed the noise standard when he sella 
it. He may be required to demonstrate 
this through an audit of the noise level 
of his finished products. In this respect 
the Type B or C motor home 
manufacturer is in no different position 
than any subsequent manufacturer who 
makes modifications to any vehicle 
subject to the regulation. 

III. Conclusion 

Therefore, I have concluded that the 
regulation as promulgated and as 
applied to motor homes is reasonable, 
and should not be revised. No burdens 
are placed upon motor home 
manufacturers that are not placed upon 
similarly situated manufacturers in the 


truck industry. The burdens of 
compliance and testing are reasonable, 
as assumed at the time of promulgation 
of the regulation, and do not interfere 
unreasonably with the motor home 
manufacturers' ability to manufacture 
and distribute products into commerce. 

IV. Action Upon Stay 

Effective November 30,1979, the stay 
with respect to motor homes of the 
provisions of 40 CFR Part 205, Subparts 
A and B are removed, and motor homes 
will as of that date be fully covered by 
those provisions. This decision 
represents final Agency action on the 
petition for reconsideration of the 
regulation of the Recreation Vehicle 
Industry Association dated October 20. 
1977. 

Dated: July 25,1979. 

Barbara Blum, 

Acting Administrator. 

(FR Doc 79-23785 Filed 8-2-79: 8 45 am) 

BILUNG COOL 6S60-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[BC Docket No. 78-184; RM-3034] 

FM Broadcast Station in Greenville, 
North Carolina; Changes Made in Table 
of Assignments 

agency: Federal Communications 
Commission. 

ACTION: Report and order. 

Summary: Action taken herein 
substitutes FM Channel 300 for Channel 
299 at Greenville, North Carolina, in 
response to a petition filed by Roy H. 
Park Broadcasting, Inc., licensee of a 
television and FM station in Greenville. 
The substitution of channels would 
avoid a spacing limitation on the present 
channel and would bring a second FM 
service to a significant area and 
population. 

EFFECTIVE DATE: September 7,1979. 
addresses: Federal Communications 
Commission. Washington, D.C. 20554. 

FOR FURTHER INFORMATION CONTACT: 

Mildred B. Nesterak, Broadcast Bureau. 
(202) 632-7792. 

SUPPLEMENTARY INFORMATION: 

Report and Order—Proceeding 
Terminated 

Adopted: July 25.1979; Released: July 
31,1979. 

In the matter of amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations (Greenville, North 
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Carolina). BC Docket No. 78-184. RM- 
3034. 

1. The Commission has before it the 
Notice of Proposed Rule Making . 
adopted June 20.1978. 43 FR 28011. 
inviting comments on a proposal to 
substitute FM Channel 300 for Channel 

299 at Greenville. North Carolina. The 
proceeding was initiated in response to 
a petition filed by Roy H. Park 
Broadcasting. Inc. ("petitioner"), 
licensee of Stations WNCT-TV and 
WNCT-FM. Greenville. North Carolina. 
Supporting comments were filed by 
petitioner. No oppositions to the 
proposal were received. 

2. Greenville (pop. 30,400) is the seat 
of Pitt County (pop. 73.900) 1 and is 
located approximately 220 kilometers 
(137 miles) south of Richmond. Virginia. 

3. Petitioner states that Stations 
WNCT-TV and WNCT-FM had been 
operated from the same tower. Then, on 
May 17.1979, its application (BPCT- 
5087) to change the transmitter site of 
Station WNCT-TV to a point 22 
kilometers (13.8 miles) south of its 
former location was granted. Petitioner 
asserts that it would be advantageous to 
relocate its FM station to this new site. 
However, it adds, the spacing 
limitations on its present channel would 
preclude this site change. Thus, to avoid 
a short-spacing of 11 kilometers (7 miles) 
to Station WRRC-FM on Channel 296A. 
Clinton, North Carolina, petitioner 
requested the substitution of Channel 

300 or Channel 299. 

4. Petitioner states that the assignment 
of Channel 300 would bring a second FM 
service to 9.060 additional persons in a 
325 square kilometer (125 square miles) 
area. This would be due largely to an 
increase in the station’s antenna height. 
No additional preclusion would occur as 
a result of the substitution of Channel 
300 for Channel 299 at Greenville. 

5. In view of the above, the 
Comnmsion believes that the public 
intercsTwould be served by making the 
proposed substitution of channels since 
a second FM service would be provided 
to a significant population. 

6. Accordingly, it is ordered, that 
effective September 7.1979. the FM 
Table of Assignments (§ 73.202(b) of the 
Commission’s rules) is amended as 
follows for the community listed below: 

City—Greenville. North Carolina; Channel 
No. 300. 

7. It is further ordered, that pursuant 
to Section 316(a) of the Communications 
Act of 1934, as amended, the 
outstanding license held by Roy H. Park 


' Population figures are taken from the 1970 U.S 

Cenn» 


Broadcasting, Inc., 1 for Station WNCT- 
FM, Greenville. North Carolina. i9 
modified, effective September 7,1979, to 
specify operation on Channel 300 
instead of Channel 299. The licensee 
shall inform the Commission in writing 
no later than September 7,1979, of its 
acceptance of this modification. Station 
WNCT-FM may continue to operate on 
Channel 299 for one year from the 
effective date of this action or until it is 
ready to operate on Channel 300, or the 
Commission sooner directs, subject to 
the following conditions: 

(a) At least 30 days before 
commencing operation on Channel 300 
the licensee of Station WNCT-FM shall 
submit to the Commission the technical 
information normally requested of an 
applicant for Channel 300. 

(b) At least 10 days prior to 
commencing operation on Channel 300 
the licensee of Station WNCT-FM shall 
submit the measurement data required 
of an applicant for a broadcast station 
license: and 

(c) The licensee of Station WNCT-FM 
shall not commence operation on 
Channel 300 without prior Commission 
authorization. 

8. it is further ordered, that this 
proceeding is terminated. 

9. For further information concerning 
this proceeding, contact Mildred B. 
Nesterak. Broadcast Bureau* (202) 632- 
7792. 

(Secs. 4. 5. 303. 46 Slat.. as amended 1066. 
1068. 1082; 147 U.S.C. 154,155, 303).) 

Federal Communications Commission. 
Richard J. Shiben. 

Chief. Broadcast Bureau. 

(KR Doc. 7^24044 FUad 8-2-7% 8:45 tm| 

BILLING COOE 6712-01-11 

47 CFR Part 73 

I BC Docket No. 79-70; RM-3262; RM-3280) 

Radio Broadcast Services; FM 
Broadcast Station In Palmyra, Mo.; 
Changes Made in Table of 
Assignments 

agency: Federal Communications 
Commission. 

action: Report and order. 

summary: Action taken herein assigns a 
Class A FM channel to Palmyra. 
Missouri, as its first FM assignment, in 
response to separate petitions filed by 
Mike McKenzie and James E. Janes. The 


’ Roy It. Park Broadcasting. Inr... is also licensee 
of an AM station in Greenville. This action 
modifying its license to specify the new channel is 
without prejudice to any action the Commission 
may take to amend the multiple ownership rules to 
prohibit AM-FM cross ownership in the same 
market. See Public Noth*. FCC 79-378. Mimeo 
14032. issued June 8, 1979. 


assigned channel could be used to 
provide a first local aural broadcast 
service to the community. 

EFFECTIVE DATE: September 7.1979. 
addresses: Federal Communications 
Commission. Washington. D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Mildred B. Nesterak. Broadcast Bureau. 
(202) 632-7792. 

SUPPLEMENTARY INFORMATION: 

Report and Order—Proceeding 
Terminated 

Adopted: July 25,1979. 

Released: July 31. 1979. 

In the matter of amendment of 
§ 73.202(b)* Table of Assignments . FM 
Broadcast Stations. (Palmyra. Missouri). 
BC Docket No. 79-70. RM-3262, RM- 
3280. 

1. The Commission here considers the 
Notice of Proposed Rale Making . 
adopted April 2.1979, 44 FR 21047. 
inviting comments on proposals to 
assign FM Channel 252A to Palmyra, 
Missouri, as its first FM assignment. The 
proceeding was instituted in response to 
separate petitions filed by Mike 
McKenzie and James E. Janes. 
Supporting comments were filed by 
petitioners in which they reaffirmed 
their intention to file for the channel, if 
assigned. No oppositions to the proposal 
were received. 

2. Palmyra (pop. 3.188), seat at Marion 
County (pop. 28,121 ). 1 is located 
approximately 166 kilometers (103 miles) 
northwest of SL Louis. Missouri, and 156 
kilometers (97 miles) west of Springfield. 
Missouri. Palmyra has no local aural 
broadcast service. 

3. In support of their proposal, 
petitioners have submitted sufficient 
information with respect to Palmyra to 
demonstrate its need for a first FM 
channel assignment. 

4. Upon careful consideration of the 
proposal herein, the Commission 
believes it would be in the public 
interest to assign Channel 252A to 
Palmyra. Missouri. An interest has been 
shown for its use. and such an 
assignment could be used to bring a first 
local aural broadcast service to the 
community. 

5. Authority for the action taken 
herein is contained in Sections 4(i). 
5(d)ll). 303 (g) and (r) and 307(b) of the 
Communications Act of 1934, as 
amended, and § 0.281 of the 
Commission’s rules. 

6. In view of the foregoing, it is 
ordered, that effective September 7, 

1979, § 73.202(b) of the Commission’s 
rules, the FM Table of Assignments, is 


1 Population figures are taken from the 1970 U.S. 
Census. 
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amended a9 it pertains to Palmyra, 
Missouri: 



City 

Channel No. 

Palmyra Mivsotjn 





7. It is further ordered, that this 
proceeding is terminated. 

8. For further information concerning 
this proceeding, contact Mildred B. 
Nesterak. Broadcast Bureau (202) 632- 
7792. 

(Secs. 4. 5. 303, 48 Stat., as amended. 1066, 
1068,1062 (47 U.S.C. 154.155. 303).) 

Federal Communications Commission. 
Richard ). Shiben, 

Chief, Broadcast Bureau . 

{FR Doc 79-24045 Piled S-2-79; &45 amj 

BILLING CODE 6712-01-M 


47 CFR Parts 83, 87 

I PR Docket No. 79-100; FCC 79-459) 

Making the Restrictions Governing the 
Use of the Frequency 157.425 MHz 
(Channel 88) by Aircraft Consistent 
With the Restrictions Applying to 
Other Marine VHF Frequencies 
Available to Aircraft 

agency: Federal Communications 
Commission. 

action: Final rule. 


summary: Amendment to our rules to 
make the frequency 157.425 MHz subject 
to the same restrictions that are 
applicable to other marine VHF 
frequencies when being used by aircraft 
Our rules presently contain 
inconsistencies on usage of marine VHF* 
frequencies by aircraft and this action 
will eliminate the inconsistencies. 

EFFECTIVE DATE: September 10,1979. 

addresses: Federal Communications 
Commission. Washington, D.C. 20554. 

FOR FURTHER INFORMATION CONTACT: 

Kemp j. Beaty, Private Radio Bureau. 
(202)632-7175. 

SUPPLEMENTARY INFORMATION: 

Report and Order—Proceeding 
Termiriated 

Adopted: July 24.1979. 

Released: July 31.1979. 

In the matter of amendment of Parts 
83 and 87 of the rules to make the 
restrictions governing the use of the 
frequency 157.425 MHz (Channel 88) by 
aircraft consistent with the restrictions 
applying to other marine VHF 
frequencies available to aircraft. PR 
Docket No. 79-100. 


Introduction 

1. On May 10.1979. the Commission 
released a Notice of Proposed Rule 
Making which would subject the use of 
Channel 88 by aircraft, to the same 
restrictions that apply to the use of other 
marine VHF frequencies by aircraft. 

This afition would reduce the maximum 
permissible power from 25 watts to 5 
watts and restrict aircraft to an altitude 
of 1000 feet or less. The proposal was 
published in the Federal Register on 
May 18.1979 (44 FR 29127). The period 
allotted for public comments has passed. 

2. This rulemaking was initiated to 
eliminate inconsistencies in our rules 
regarding the use of marine VHF 
frequencies by aircraft. In addition, our 
present conditions on the use of Channel 
88 are in conflict with the philosophy of 
the International Radio Regulations on 
the use of marine VHF frequencies by 
aircraft. We, therefore, concluded that it 
was only appropriate that all marine 
VHF frequencies that are assigned for 
use by aircraft be subject to the same 
restrictions. 

Comments 

3. One comment was received in 
response to our Notice of Proposed Rule 
Making from the Centra! Committee on 
Telecommunications of the American 
Petroleum Institute (API). This 
committee is composed of the 
representatives of 40 of the nation’s 
leading petroleum and natural gas 
companies. Many of those companies 
represented on the committee operate 
substantial maritime fleets composed of 
tankers engaged in the movement of 
petroleum products. Nearly all of these 
vessels are equipped with VHF radio 
communication facilities. API supports 
our proposal in full, stating * * 

Insofar as the Central Committee has 
been able to determine, there are no 
operational requirements that would 
support continued use of Channel 88 
aboard aircraft with no altitude or 
power restrictions.” API is also in 
agreement with the “grandfather” period 
of more than five years, until January 1, 
1985. for present users of the frequency. 

Conclusion 

4. In view of the comment received 
from API and the Commission’s concern 
wilh minimizing any potential harmful 
interference to marine VHF 
communications we are adopting the 
rules as proposed. However, we wish to 
stress the point that the “grandfather” 
period until January 1.1985. will not 
apply to any entity initially licensed to 
use Channel 88 after the effective date 
of this Report and Order. New licensees 


will be subject to the same restrictions 
on Channel 88 that apply to all marine 
VHF frequencies available for use by 
aircraft. 

5. Regarding questions on matters 
covered in this document contact Kemp 
J. Beaty, telephone (202) 632-7175. 

4). Accordingly, it is ordered, that, 
pursuant to the authority contained in 
Sections 4(i), 303(f) and 303(r) of the 
Communications Act of 1934, as 
amended, the Commission's rules are 
amended, as set forth in the attached 
Appendix below, effective September 
10.1979. 

7. It is further ordered. That this 
proceeding is terminated. 

(Secs. 4. 303. 48 Stat.. as amended. 1066. 1082 
(47 U.S.C. 154. 303.)) 

Federal Communications Commission. 
William J. Tricarico. 

Se cr et ary. 

Appendix 

Parts 83 and 87 of Chapter I of Title 47 
of the Code of Federal Regulations are 
amended as follows: 

PART 83—STATIONS ON SHIPBOARD 
IN THE MARITIME SERVICES 

1. In § 83.351, paragraph (a) Table is 
amended to read as follows: 


§ 83.351 Frequencies available. 


Can** frequency 
(MHz) 

Conditions of use 

Section brmtabono 

157 425 .... 

63 359 <0.49.55.72.76 


2. In § 83.359. paragraphs (b) and 
(b)(2) are amended to read as follows: 


§ 83.359 Frequencies In the band 156-162 
MHz available for assignment. 

• • 4 » • 

(b) In addition to the limitations 
contained in § 83.351 (b)(34), (b}(55) and 
(b)(72) aircraft may use the frequencies 
156.3. 156.375. 156.4. 156.425.156.450. 
156.525,156.625,156.8, 156.9 and 157.425 
MI Iz under the following circumstances 
and subject to the following limitations: 

• • 4 * i 

(2) The mean powerof aircraft station 
transmitters shall not exceed five watts: 
however, a power of one watt or less 
shall be used to the maximum extent 
possible. Aircraft stations authorized 
the use of 157.425 MHz with equipment 
having an output power of more than 
five watts may continue to use that 
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equipment and higher power on that 
frequency until January 1,1985. 
***** 


PART 87—AVIATION SERVICES 

In § 87.183, paragraphs (j)(2) and 
(j)(3)(ii) are amended to read as follows: 

§87.183 Frequencies available. 
***** 

(1) # * * 

(2) Except in the Great Lakes and 
along the St. Lawrence Seaway the 
frequency 157.425 MHz is available for 
assignment to aircraft stations for 
communication with commercial fishing' 
vessels while engaged in commercial 
fishing activities. Operations by aircraft 
on this frequency will be subject to the 
conditions appearing in subparagraph 
(3) of this section. 

(3) * * * 

(ii) The mean power of aircraft station 
transmitters shall not exceed five watts; 
however, a power of one watt or less 
shall be used to the maximum extent 
possible. Aircraft stations authorized 
the use of 157.425 MHz with equipment 
having an output power of more than 
five watts may continue to use that 
equipment and higher power on that 
frequency until January 1,1985. 
***** 

|KR Doc- 70-24047 Filed 8-2-79; 8:45 «tm| 

BILLING CODE 6712-01-M 
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Proposed Rules 


Federal Register 

Vol. 44. No. 151 
Friday. August 3. 1979 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


OFFICE OF PERSONNEL 
MANAGEMENT 

(5 CFR Part 771] 

Agency Administrative Grievance 
System 

agency: Office of Personnel 
Management. 

action: Proposed rulemaking. 

summary: Part 771. Agency 
Administrative Grievance System, is a 
proposed revision of 5 CFR 771, Agency 
Grievance System. This regulation 
provides criteria for the establishment 
and publication of an administrative 
grievance system by each agency and 
defines the employee and action 
coverage to comply with those 
provisions of the Civil Service Reform 
Act of 1978 which affect employee 
administrative grievance rights. 
date: Comment Date: Written 
comments will be considered if received 
no later than September 4,1979. 
address: Send written comments to the 
Workforce Effectiveness and 
Development Croup, Office of Personnel 
Management, 1900 E Street, NW., 
Washington, D.C. 20415. 

FOR FURTHER INFORMATION CONTACT. 
Wilma Lehman. (202) 632-5623. 
SUPPLEMENTARY INFORMATION: Pursuant 
to paragraphs (b) and (d) of section 553 
of title 5. U.S.C., the Director finds that 
good cause exists for shortening the 
comment period to the minimum 
required by statute, to provide 
administrative grievance procedures 
which are consonant with and reflect 
changes brought about by the Civil 
Service Reform Act of 1978. 

Amendment of exclusion for matters 
subject to review outside the agency. 

Part 771 currently excludes from 
coverage under the agency 
administrative grievance system a 
matter which is subject to final 
administrative review outside the 
agency under law or OPM regulation. 


The Civil Service Reform Act 
established the office of the Special 
Counsel and authorized it to receive and 
investigate complaints of alleged 
violations of prohibited personnel 
practices. This proposal amends the 
exclusion to apply only to a matter 
appealable to the Merit Systems 
Protection Board or administratively 
reviewable by the Office of Personnel 
Management or the Equal Employment 
Opportunity Commission. Without this 
amendment, employees would be 
excluded from the use of agency 
grievance procedures for matters for 
which complaints could be filed with the 
Special Counsel. This would not only be 
impracticable, but also it would be 
contrary to the public interest and the 
interest of Federal employees. 

SES coverage . The Reform Act 
established a Senior Executive Service. 
The Act provides that a career 
appointee of the SES may be removed 
from the SES to a civil service position 
outside the SES either during the first 
year of probation or at any time for less 
than fully successful executive 
performance and gives the employee an 
entitlement to an informal hearing 
before an official designated by the 
MSPB. This hearing does not give an 
appeal right under 5 U.S.C. 7701 nor 
does it delay the removal action. The 
SES became effective on July 13,1979, 
and OPM is issuing interim regulations 
regarding removals from the SES until 
the regulations can be issued in final 
form. To correspond with Part 359, 
Removal Reinstatement, and 
Guaranteed Placement in the Senior 
Executive Service, proposed Part 771 
would exclude from administrative 
grievance procedures matters covered 
by statutory procedures as implemented 
by Part 359 of this title. Failure to clarify 
the coverage of the grievance 
procedures would be contrary to 
provisions of the Reform Act and would 
cause unnecessary confusion concerning 
rights of employees. 

Grievance Concerning Merit Pay. The 
Merit Pay programs for GS-13,14, and 
15 employees shall take effect no later 
than October of 1981, but the programs 
may be put into effect with respect to 
any category or categories of position(s) 
before that date as prescribed by the 
Office. The Reform Act provides that 
merit pay increases shall be subject to 
review only in accord with and to the 


extent provided by the head of the 
agency. These decisions cannot, 
therefore be mandated by OPM as 
grievable under the administrative 
grievance procedures. Currently, these 
decisions are grievable under OPM 
regulation. Agencies are presently 
making decisions regarding coverage 
under Merit Pay and need to know 
whether these decisions continue to be 
grievable under OPM regulations. In 
some agencies, the decisions are 
scheduled to be made by October of this 
year. Agencies require lead time in order 
to develop and issue their own 
regulations and, therefore, the comment 
period is shortened to permit them to 
meet their schedules. 

In addition to the above mentioned 
specific provisions, proposed Part 771 
has been revised. It provides for the 
establishment, publication of, criteria 
governing, and OPM oversight of agency 
administrative grievance systems. 

Office of Personnel Management. 

Beverly M. {ones. 

Issuance System Manager. 

Accordingly, the Office of Personnel 
Management is proposing a revised 5 
CFR Part 771 as follows: 

PART 771 —AGENCY 
ADMINISTRATIVE GRIEVANCE 
SYSTEM 

Subpart A l Reserved 1 
Subpart B—General 

Sec. 

771.201 Purpose. 

771.202 Definitions. 

771.203 Agency coverage. 

771.204 Employee coverage. 

771.205 Grievance coverage. 

771.206 Exclusions. 

Subpart C—Establishment of Agency 
Administrative Grievance System 

771.301 Establishment and publication. 

771.302 Criteria. 

771.303 Review by the Office of Personnel 
Management. 

Authority: 5 U.S.C. 1302, 3301, 3302, 7301; 

EO 9830, 3 CFR 1943-1948 Comp., pp. 606-624; 
EO 11222, 3 CFR 1964-1969 Comp., p. 306. 

Subpart A | Reserved I 

Subpart B—General 

§ 771.201 Purpose. 

This part sets forth the regulations 
under which each agency shall establish 
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an agency administrative grievance 
system. 

§771.202 Definitions. 

In this part: 

Employee includes a former employee 
of an agency for whom a remedy can be 
provided. 

Bargaining unit employee means an 
employee included in an appropriate 
exclusive bargaining unit as determined 
by the Federal Labor Relations 
Authority. 

Grievance , except as provided in 
§ 771.206 of this part, means a request 
by an employee, or by a group of 
employees acting as individuals, for 
personal relief in a matter of concern or 
dissatisfaction relating to the 
employment of the employee(s) which is 
subject to the control of agency 
management. 

Personal relief means a remedy 
benefiting only the grievant and may not 
include a request for disciplinary or 
other action affecting another employee. 

§ 771.203 Agency coverage. 

Except as provided in § 771.206(a), 
this part applies to the executive 
agencies and military departments as 
defined by sections 102 and 105 of title 
5, United States Code, and to those 
organizational units of the legislative 
and judicial branches having positions 
in the competitive service. 

§ 771.204 Employee coverage. 

(a) Required coverage. Except as 
provided in § 771.206(b), this part shall 
cover all nonbargaining unit employees 
of the agency. 

(b) Discretionary coverage. An agency 
may extend the coverage of this part to 
other employees or to applicants for 
employment with the agency. 

§ 771.205 Grievance coverage. 

Except as provided in § 771.206(c), 
this part applies to any matter of 
concern of dissatisfaction relating to the 
employment of an employee which is 
subject to the control of agency 
management, including any matter in 
which an employee alleges that 
coercion, reprisal, or retaliation has 
been practiced against him or her. 

§ 771.206 Exclusions. 

(a) Agencies excluded. This part does 
not apply to the Central Intelligence 
Agency, the Federal Bureau of 
Investigation, the Defense Intelligence 
Agency, the National Security Agency, 
the Nuclear Regulatory Commission, the 
Tennessee Valley Authority, the Postal 
Rate Commission, and the U.S. Postal 
Service. 


(b) Employees excluded. This part 
does not apply to: 

(1) A noncitizen appointed under Civil 
Service Rule VIII, § 8.3 of this title; 

(2) An alien appointed under section 
1471(5) of title 22, United States Code; 

(3) A nonappropriated-fund employee 
as defined in section 2105(c) of title 5 or 
section 4202(5) of title 38, United States 
Code; 

(4) A physician, dentist, nurse, or 
other employee appointed under chapter 
73 of title 38, United States Code; 

(5) A member of the Foreign Service of 
the United States covered under the 
Foreign Service Grievance System as 
defmed in Part J of Title VI of the 
Foreign Service Act of 1946, as 
amended; or 

(6) An employee otherwise included 
under paragraph (a) of § 771.204 of this 
subpart when he or she is a member of a 
class of employees excluded from 
coverage by the Office on the 
recommendation of the head of the 
agency concerned. 

(c) Matters excluded. This part does 
not apply to: 

(1) A decision which is appealable to 
the Merit Systems Protection Board or 
subject to final administrative review by 
the Office of Personnel Managment or 
the Equal Employment Opportunity 
Commission under law or regulations of 
the Office or the Commission; 

(2) The content of published agency 
regulations and policy; 

(3) Nonselection for promotion from a 
group of properly ranked and certified 
candidates; 

(4) An action which terminates a 
temporary promotion within a maximum 
period of 2 years and returns the 
employee to the position from which the 
employee was temporarily promoted, or 
reassigns or demotes the employee to a 
different position that is not at a lower 
grade or pay than the position from 
which the employee was temporarily 
promoted; 

(5) Decisions regarding award 
recommendations for performance 
contributions, acceptance of employee 
suggestions or inventions, or granting of 
cash or honorary recognition under 
sections 4503-4505, or an award of the 
rank of meritorious or distinguished 
executive under section 4507 of title 5, 
United States Code; 

(6) The receipt of or failure to receive 
a performance award under section 5384 
of title 5, United States Code, or a 
quality salary increase under section 
5336 of title 5, United States Code; 

(7) A merit pay determination on a 
merit pay increase (or the lack of a merit 
pay increase) under the Merit Pay 
System, or a decision on the granting of 


cash or honorary recognition under 
Chapter 54 of title 5, United States Code, 
and Part 540 of this title; 

(8) A return of an officer or employee 
from the Senior Executive Service to the 
General Schedule for less than fully 
successful executive performance under 
section 3592 of title 5, United States 
Code; 

(9) The content of critical elements 
and performance standards of an 
employee's position which are in accord 
with the requirements of subchapter I of 
chapter 43 of title 5, United States Code, 
and Part 430 of this title; 

(10) A preliminary warning or notice 
of an action which, if effected, would be 
covered under the grievance system or 
excluded from coverage by paragraph 

(c) (1) of this section; 

(11) A return of an employee from an 
initial appointment as a supervisor or 
manager to a nonsupervisory or 
nonmanagerial position for failure to 
satisfactorily complete the probationary 
period under section 3321(a)(2) of title 5. 
United States Code, and Part 315 of this 
title unless the agency extends the 
coverage to any aspect of the return 
action. 

(12) A performance evaluation under 
subchapter II of chapter 43 of title 5, 
United States Code. 

(13) A separation action, unless the 
agency extends the coverage of its 
grievance system to any aspect of the 
action that is not appealable to the 
Merit Systems Protection Board or 
subject to final administrative review by 
the Office of Personnel Management or 
the Equal Employment Opportunity 
Commission under law or the 
regulations of the Office or the 
Commission. 

Subpart C—Establishment of Agency 
Administrative Grievance System 

§ 771.301 Establishment and publication. 

(a) Establishment. Each agency 
covered by this part shall establish and 
administer an agency grievance system 
in accordance with the criteria in 

§ 771.302 of this subpart. 

(b) Publication. Each agency shall 
publish and make available to 
employees copies of its administralive 
grievance procedures. 

§771.302 Criteria. 

The following criteria shall govern the 
establishment and administration of an 
agency administrative grievance system: 

(a) Prompt consideration of each 
grievance, including reasonable time 
limits for processing the grievance; 

(b) Procedures appropriate for the 
matter being grieved which provide the 
employee a reasonable opportunity to 









Federal Register / Vol. 44, No. 151 / Friday, August 3, 1979 / Proposed Rules 


45631 


present a grievance and receive fair 
consideration of the matter being 
grieved. The procedures shall include a 
hearing when appropriate. Fact-finding 
procedure shall be carried out by a 
person(s) who has not been involved in 
the matter being grieved and who does 
not occupy a position subordinate to 
any official who recommended, advised, 
or who otherwise is or was involved in, 
made a decision on, or was consulted 
about the matter being grieved. 

(c) Assurance to the grievant of: 

(1) Freedom from restraint, 
interference, coercion, discrimination, or 
reprisal in presenting a grievance; 

(2) The right to be accompanied, 
represented, and advised by a 
representative of his or her own 
choosing, except that an agency may 
disallow the choice of an employee of 
that agency as a representative which 
would result in a conflict of interest or 
position, which would conflict with the 
priority needs of the agency, or which 
would give rise to unreasonable costs to 
the Government; 

(3) A reasonable amount of official 
time to present the grievance if the 
employee is otherwise in a duty status; 
and 

(4) The right to communicate with the 
servicing personnel office, a counselor 
of the agency, and a supervisor or 
management official of higher rank than 
the employee's immediate supervisor. 

(d) Assurance to the employee's 
representative of: 

(1) Freedom from restraint, 
interference, coercion, discrimination, or 
reprisal; and 

(2) A reasonable amount of official 
time to present the grievance if the 
representative is an employee of the 
agency and is otherwise in a duty status. 

(e) When fact-finding is utilized, 
establishment of a grievance file which 
is made available to the grievant and his 
or her representative for review and 
comment; and 

(f) At any time an employee places a 
grievance in writing, a written decision, 
which includes a report of findings and 
reasons for the determination, made by: 

(1) An officai at a higher level than 
any employee involved in any phase of 
the grievance, except when the head of 
the agency has been involved, or 

(2) The official(s) designated to 
determine the disputed facts. 

§ 771.302 Review by the Office of 
Personnel Management. 

The Office of Personnel Management 
shall review from time to time each 
agency administrative grievance system 
developed under this part to determine 
whether the administrative grievance 


system meets the requirements of this 
part. The Office shall require corrective 
action to bring a system which fails to 
meet the requirements into conformity. 
The Office does not act on a request by 
an employee to review the processing of, 
or the decision on. an individual 
grievance. 

|FR Doc 70-23990 Filed 6-2-79: 6.45 «m| 

BILLING COOE 6329-01-M 


DEPARTMENT OF AGRICULTURE 

Agricultural Stabilization and 
Conservation Service 

9 

[7 CFR Part 799] 

Compliance With the National 
Environmental Policy Act (NEPA) 

Correction 

In FR Doc. 79-22977. published at page 
44167. on Friday, July 27,1979, in the 
first column of page 44172, in the first 
paragraph "NOTE’\ in the sixth line 
reading “should be classified 
‘significant’ * * *” is corrected to read 

“should not be classified ‘significant’ 

• • * •* 

BILUNG CODE 1505-01-41 


Animal and Plant Health Inspection 
Service 

[9 CFR Part 921 

Importation of Horses 

agency; Animal and Plant Health 
Inspection Service, USDA. 

action; Proposed Rule. 


summary: This proposal would permit 
the entry of male horses (stallions over 
731 days of age), into the United States 
from countries affected with contagious 
equine metritis (CEM) when specific 
requirements to prevent their 
introducing CEM into the United States 
are met. This action is needed to provide 
an additional means of importing such 
stallions into the United States from 
CEM-affected countries when this can 
be done without risk to livestock of the 
United States. The effect of this action 
would be to permit the importation of 
certain stallions into the United States 
from CEM-affected countries when 
specified requirements are met. 

date: Comments on or before October 2. 
1979. 

addresses: Written comments to 
Deputy Administrator. USDA, APHIS, 

VS, Room 815, Federal Building, 
Hyattsville, MD 20782. 


FOR FURTHER INFORMATION CONTACT: 

Dr. D. D. Herrick, USDA. APHIS. VS, 
Federal Building. Room 815. Hyattsville. 
MD 20782 (301) 435-8170. 

SUPPLEMENTARY INFORMATION: Notice is 
hereby given in accordance with the 
administrative procedure provisions in 5 
U.S.C. 553. that, pursuant to section 2 of 
the Act of February 2,1903, as amended: 
and sections 2, 3. 4, and 11 of the Act of 
July 2,1962 (21 U.S.C. 111. 134a 134b, 
134c, and 134f), the Animal and Plant 
Health Inspection Service is considering 
amending Part 92, Title 9, Code of 
Federal Regulations. 

Section 92.2(i)(l) of the regulations (9 
CFR 92.2(i)(l)J, prohibits the importation 
of certain horses into theTJnlted States 
from the countries of Australia, Belgium, 
Ireland. Federal Republic of Germany, 
France, and the United Kingdom 
(England, Scotland. Northern Ireland. 
Wales, and the Isle of Man), because of 
the existence of CEM in these countries. 

Section 92.2(i)(2)(ii) of the regulations 
(9 CFR 92.2(i)(2)(iij) provides for the 
importation into the United States from 
countries in which CEM exists, of 
geldings, weanlings, or yearlings whose 
age is certified on the import health 
certificate. 

Section 92.2(i)(iii) of the regulations (9 
CFR 92.2{i)(2) (iii) provides for the 
importation into the United States from 
the United Kingdom, Ireland, and 
France, of among others, stallions which 
among other things have individual 
health history records that show that 
since reaching 2 years of age such 
horses have not been on premises where 
breeding was carried out. 

The Department has conducted 
studies of horses infected with CEM 
organisms which have included the 
development and evaluation of 
additional swabbing and culture 
techniques, serological tests, and the 
effectiveness of treatment. These studies 
are available by contacting Dr. D. E. 
Herrick, USDA, APHIS. VS, Federal 
Building, Room 815. Hyattsville, MD 
20782. 

Based on these studies, the 
Department has determined that 
stallions, which are positive to culture 
tests for CEM, are not physically 
affected by the disease, but act as 
mechanical carriers only. Further, 
certain topical treatments have been 
found to be effective in freeing stallions 
from the contagion-of CEM. Therefore, it 
is proposed that § 92.2(i)(2)(iv) be added 
to the regulations to provide a method of 
importing stallions of any breed over 731 
days of age from countries known to be 
affected with CEM (listed in § 92.2{i)(l) 
for permanent entry into the United 
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States whether or not such stallions 
have been on a breeding premises. 

Section 92.2(i)(2)(iv) would provide 
that the prohibition on importation of 
horses, set forth in § 92.2(i)(l). would not 
apply to any stallion over 731 days of 
age imported for permanent entry 
accompanied by a certificate which 
contains the information required by 
£ 92.17, is signed by a salaried 
veterinary officer of the national 
government of (he country of origin, and. 
in addition, states that: 

(A) On 5 consecutive days the 
prepuce, penis, including the fossa 
glandis. and urethral sinus of the 
stallion described on the certificate 
were aspecticalfy cleaned and washed 
(scrubbed) while in full erection with a 
solution of not less than 2% 
chlorhexidine and were then thoroughly 
coated (packed) with an ointment of not 
less than 0.2% nitrofurazone under the 
supervision of the veterinary officer 
signing the certificate: 

(B) After an interim of 7 days 
following the fifth consecutive day of 
scrubbing and packing required in (A), 
three separate sets of three specimens 
each were collected from the stallion 
described on the certificate, at intervals 
of not less than 7 days between the 
collection of each set. from the surface 
of the fossa glandis. urethral sinus and 
the penile sheath, respectively, under 
the supervision of the veterinary officer 
signing the certificate, and that all of the 
9 specimens collected were cultured 
negative for CEM in a laboratory 
approved to culture for CEM by the 
National Veterinary Service of the 
country of origin; 

(C) The last of the three sets of 
specimens collected in (B) was cultured 
negative for CEM within 30 days of the 
date of export of the stallion described 
on the certificate; and 

(D) The stallion described on the 
certificate was not used for natural or 
artificial insemination breeding from the 
time the 5 consecutive days of scrubbing 
and packing procedure was begun 
through the date of export. 

The topical treatments, testing 
procedures and handling procedures 
which would be required to import a 
stallion under proposed § 92.2(i)(2)(iv) 
appears to be necessary to insure that 
such stallions are free of the contagion 
of CEM. 

In proposed 5 92.2(i)(2)(iv)(A) the 
stallion’s prepuce, penis, including the 
fossa glandis. and urethral sinus would 
be required to be aseptically cleaned 
and washed [scrubbed) while in full 
erection with a solution of not less than 
2 percent chlorhexidine under the 
supervision of the veterinary officer 


signing the certificate. The prepuce, 
penis, including the fossa glandis. and 
urethral sinus appear to be the parts of 
the stallion’s anatomy which may 
become affected with CEM. These parts 
of the anatomy would be required to be 
cleaned and washed (scrubbed) while 
the stallion is in full erection. This 
would expand all the folds and allow a 
more thorough and washing. A solution 
of not less than 2 percent chlorhexidine 
would be required to be used because 
such a solution is a disinfectant which 
appears to be effective against the CEM 
organism. 

Following the completion of this 
cleaning and washing (scrubbing) 
procedure, the same areas would be 
required to be coated (packed) under the 
supervision of the veterinary officer 
signing the certificate with an ointment 
containing not less than 0.2 percent 
nitrofurazone, an antibiotic which 
appears to be effective against the CEM 
organism. 

The entire procedure which would be 
required under 5 92.2(i)(2)(iv)(A) would 
be performed on 5 consecutive days. 
Experience of equine practitioners with 
stallions affected with CEM in Kentucky 
indicates that 5 consecutive days of 
such topical treatment gives a 
reasonable assurance that a stallion so 
treated will be free of the contagion of 
CEM. 

Proposed § 92.2(i)(2)(iv)(B) would 
provide a method for testing a stallion to 
determine if he is affected with CEM. 
After an interim of 7 days following the 
fifth consecutive day of topical 
treatment which would be required by 
§ 92.2(i)(2)(iv)(A), three separate sets of 
3 specimens each would be collected 
from the stallion at intervals not less 
than 7 days between the collection of 
each set of specimens under the 
supervision of the veterinary officer 
signing the certificate. The interval of 
not less than 7 days between the topical 
treatment and the first collection of 
specimens an between each of the 
following sets of specimens is necessary 
to allow any CEM organisms which may 
exist after the topical treatment 
described in § 92.2(i)(2)(iv)(A) to grow 
so that they may be detected. The 3 
specimens (9wabs) would be taken from 
the surface of the fossa glandis, urethral 
sinus and penile sheath. As stated 
above, these appear to be the areas of a 
stallion which may become affected 
with CEM. The Department would 
require 3 sets of these 3 specimens 
because swabbing to collect specimens 
is not a precise technique. The 
experience of equine practitioners in 
Kentucky who have tested stallions 
affected with CEM indicates that 3 sets 


of 3 specimens each collected from the 
anatomical areas, as indicated above, at 
least 7 days between each set provides 
a sufficient diversity of specimens so 
that a test of such specimens for CEM 
would appear to be extremely accurate. 

Proposed § 92.2(iH2)(iv)fB} would also 
require that all of the 9 specimens 
collected be cultured negative for CEM 
in a laboratory approved to culture for 
CEM by the National Veterinary Service 
of the country of origin. A negative 
finding for all of the specimens is 
necessary because any positive result 
indicates that the stallion is affected 
with CEM. The Department would 
impose the requirement that the test be 
performed in a laboratory approved to 
culture for CEM by the National 
Veterinary Service of the country of 
origin to insure the accuracy of the tests. 

Proposed § 92.2(i)(2)(iv)(C) would 
require that the last of the 3 sets of 
specimens which would be required by 
§ 92.2(i)(2)fiv)(B) to be collected, be 
cultured negative within 30 days of the 
date of export of the stallion. This 
requirement would be imposed to 
reduce the likelihood of a horse 
becoming affected with CEM after the 
last test and prior to exportation. The 
Department believes that requiring 
exportation within 30 days of the last 
test for CEM provides an importer with 
a reasonable time in which to arrange 
for the importation and does not 
constitute a great risk that the stallion 
has become affected with CEM since the 
date of the last test. 

Proposed § 9Z.2(i)(2)(iv)(D] would 
require that a stallion not be used for 
natural or artificial insemination 
breeding from the time the topical 
treatment described in § 92.2(i](2)(iv)(A) 
was begun through the date of export. 
This requirement would insure that the 
stallion does not become affected with 
CEM at any time during the procedure in 
§ 92.2(i](2](iv) (A)-(C) and through the 
date of exportation. 

As stated above, the certificate 
accompanying the stallion must, among 
other things, state that the salaried 
veterinary officer of the National 
Government of the country of origin 
supervised the topical treatment and 
specimen collecting procedures set forth 
in § 92.2(i)(2)(iv) (A) and (B). the 
Department intends that such veterinary 
officer be physically present to 
supervise the topical treatment and 
specimen collection procedures which 
would be required by 9 92.2(i)(2)(iv) (A) 
and (B). The Department would require 
the certification to insure that the 
procedures in 5 92.2(i)(2)(iv) (A) and (B) 
have in fact been complied with. 
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Mares have not been included in 
§ 92.2(i)(2)(iv) because it has been 
determined by the Department that the 
requirement for a series of three 
negative cultures for CEM collected at 
intervals of 7 days from specified 
anatomical sites of mares used for 
breeding purposes does not provide 
satisfactory assurance that female 
(mares) horses used for breeding are 
free of the contagion of CEM. 

Most mares, when exposed to the 
CEM organism develop the disease, 
shed the organism, and exhibit clinical 
signs of the disease, usually for not more 
than 5 to 15 days after infection. It has 
also been determined that certain mares 
are known to become asymptomatic 
carriers of the disease. Extensive 
culturing conducted with known 
asymptomatic infected mares has 
produced such variable results that the 
procedure cannot be considered to have 
satisfactory precision to identify all 
carrier mares. 

Serological tests have also been 
developed and conducted on samples 
obained from infected mares. It has not 
been possible to consistently obtain a 
positive reaction to the serological test 
for disease confirmation purposes for a 
period of more than 15 to 40 days after 
infection. Due to the physiological 
changes in the system yf a mare infected 
with the CEM organisms, it is not 
possible with present technology to 
detect the infection with precision in a 
mare at any given time. Therefore, the 
Department has determined that only 
those female horses that meet all of the 
requirements in § 92.2(i)(2)(iii) may be 
imported into the United States. 

Section 92.2(i)(2)(iii) of the regulations 
provides for the permanent entry of 
horses into the United States from the 
United Kingdom, Ireland, and France 
which are countries affected with CEM 
if such horses are accompanied by an 
import permit and a certificate stating 
that the horses have not been on any 
breeding premises since reaching 2 
years of age, and that three negative 
cultures for CEM were obtained from 
specified anatomical locations of each 
horse at intervals of no less than 7 days 
with the last negative culture test 
conducted within 30 days of the date of 
exportation. 

In § 92.2(i)(2)(iii)(C) the phrase “male 
colts and stallions” would be deleted 
and the phrase “stallions over 731 days 
of age” would be substituted therefor. 

This change is for clarity only. Presently, 
male colts not more than 731 days of 
age, among other horses, are eligible for 
importation from countries listed in 
§ 92.2(i)(l) under § 92.2(i)(2)(ii) as 
weanlings or yearlings whose age is 


certified on the import health certificate. 
These horses would remain eligible for 
importation under § 92.2(i)(2)(ii) but 
would no longer be eligible for 
importation under § 92.2(i)(2)(iii)(C). 
Since § 92.2(i)(2)(ii) contains fewer 
requirements for importation than 
§ 92.2(i)(2)(iii)(C), the Department 
believes that this proposed change 
would not constitute a substantive 
change in an importer’s ability to import 
male colts not more than 731 days of age 
from countries listed in S 92.2(i)(l). This 
proposal would continue to allow the 
importation of those stallions over 731 
days of age which meet the 
requirements of § 92.2(i)(2)(iii). 

Section 92.17 of the regulations (9 CFR 
Part 92.17) requires, among other things, 
that horses imported from any part of 
the world be accompanied by a 
certificate showing that such horses 
have not been in any country listed in 
§ 92.2(i)(l) as affected with CEM during 
the 12 months immediately prior to their 
importation into the United States. 
Horses which are imported from 
countries listed in 5 92.2{i)(l) under the 
exemptions in §§ 92.2(i)(2)(i) and 
92.2(ij(2)(iii), are presently exempt from 
the requirement that the certificate 
accompanying them show that the 
horses have not been in any country 
listed in § 92.2(i)(l) during the last 12 
months immediately prior to their 
importation into the United States. 

This proposal would provide that 
horses imported from countries listed in 
§ 92.2(i)(l) under the exemptions in 
§ 92.2(i)(2)(ii) and proposed 
§ 92.2(i)(2)(iv) would also be exempt 
from the requirement that the certificate 
accompanying them show that the 
horses have not been in any country 
listed in § 92.2(i)(l) during the last 12 
months immediately prior to their 
importation into the United States. 

The reason that such horses should be 
exempt from that requirement is that 
they appear to present no risk of 
spreading CEM. Therefore, there does 
not appear to be any reason for 
prohibiting the importation of such 
horses on the grounds that the 
certificate accompanying them indicates 
that they have been in a country listed 
in § 92.2(i)(l) during the last 12 months 
immediately prior to their importation 
into the United States. 

Section 92.17 of the regulations now 
refers to exemptions in § 92.2(i)(2)(iv); 
however, that reference was a 
typographical error. It should refer to 
§ 92.2(i)(2)(iii). The error is being 
corrected by this proposal. 

Accordingly. Part 92, Title 9. Code of 
Federal Regulations, would be amended 
in the following respects: 


1. In § 92.2, paragraph (i)(2)(iii)(C) 
would be amended to read: 

§ 92.2 General prohibitions: Exceptions. 

• * • * * 

(1) * * * 

( 2 ) * * * 

(iii) * * * 

(C) For stallions over 731 days of age. 
that three negative cultures were 
conducted from specimens collected 
from each of the surfaces of the urethral 
fossa, the urethra, and the penile sheath 
for each culture at intervals of no less 
than 7 days, and that the last of these 
tests was conducted within 30 days of 
the date of exportation; and * * * 
***** 

2. In § 92.2, paragraph (i)(2)(iv) would 
be added to read: 

***** 

(1) • * * 

( 2 ) * * * 

(iv) Any stallion over 731 days of age 
imported for permanent entry, if such 
stallion is accompanied by a certificate 
which contains the information required 
by § 92.17, is signed by a salaried 
veterinary officer of the national 
government of the country of origin and, 
in addition, states that: 

(A) On 5 consecutive days the 
prepuce, penis, including the fossa 
glandis, and urethrual sinus of the 
stallion described on the certificate 
were aseptically cleaned and washed 
(scrubbed) while in full erection with a 
solution of not less than 2% 
chlorhexidine and were then thoroughly 
coated (packed) with an ointment of not 
less than 0.2% nitrofurazone under the 
supervision of the veterinary officer 
signing the certificate; 

(B) After an interim of 7 days 
following the fifth consecutive day of 
scrubbing and packing requried in (A), 
three separate sets of three specimens 
each were collected from the stallion 
described on the certificate, at intervals 
of not less than 7 days between the 
collection of each set. from the surface 
of the fossa glandis. urethral sinus and 
the penile sheath respectively, under the 
supervision of the veterinary officer 
signing the certificate and that all of the 
9 specimens collected were cultured 
negative for CEM in a laboratory 
approved to culture for CEM by the 
National Veterinary Service of the 
country of origin; 

(C) The last of the three sets of 
specimens collected in (B) was cultured 
negative for CEM within 30 days of the 
date of export of the stallion described 
on the certificate; and 

(D) The stallion described on the 
certificate was not used for natural or 
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artificial insemination breeding from the 
time the 5 consecutive days of scrubbing 
and packing procedure was begun 
through the date of export. 

3. In § 92.17, that part of the First 
sentence after the fourth semicolon and 
before the fifth semicolon would be 
amended to read: 

§ 92.17 Horses, certification and 
accompanying equipment. 

* * •; and except as provided in 
§ 92.2(i)(2) fil (ii). (BO, and (iv). the 
horses have not been in any country 
listed in § 92.2(i)(l) as affected with 
CEM during the 12 months immediately 
prior to their importation into the United 
States; * * * 

All written submissions made 
pursuant to this notice will be made 
available for public inspection at the 
Federal Building. 6505 Belcrest Road. 
Room 821, Hyattsville, Maryland 20782, 
during regular hours of business (8 a.m. 
to 4 p.m., Monday to Friday, except 
holidays) in a manner convenient to the 
public business f7 CFR 1.27(b)). 

Comments submitted should bear a 
reference to the date and page number 
of this issue in the Federal Register. 

This proposal has been reviewed 
under the USDA criteria established to 
implement Executive Order 12044, 
“Improving Government Regulations." A 
determination has been made that this 
action should not be classified 
“significant" under those criteria. A 
Draft Impact Analysis has been 
prepared and is available from Program 
Services Staff, Room 870, Federal 
Building, 6505 Belcrest Road, 

Hyattsville, Maryland 20782, 301-136- 
8695. 

Done at Washington, D.C., this 27th day of 
July 1979. 

E. A. Schiif, 

Acting Deputy Administrator, Veterinary 
Services. 

[FR Doc 79-23881 Kited 8-2-7V* 8;45 am] 

BILLING COOE 3410-34-M 


[9 CFR Part 113] 

Viruses, Serums, Toxins, and 
Analogous Products; Revision of 
Erysipelothrix Rhusfopathiae Bacterin 
Potency Test 

agency: Animal and Plant Health 
Inspection Service. USDA. 

action: Proposed rule. 

summary: This proposed amendment 
would revise the potency test in the 
standard requirement for Erysipelothrix 
Rhusiopathiae Bacterin by amending the 
test procedures for 2 ml dose products 


and by amending the statistical method 
that is used to judge the validity of test 
results. The procedure for interpretation 
of test results would also be amended. 

When serials of bacterin with very 
high potency are tested by the present 
standard requirement, the lest is often 
judged to be invalid because of the 
statistical procedure that is used. This 
amendment would provide a simplified 
statistical procedure for judging test 
validity that is considered to be more 
appropriate for this purpose and would 
eliminate the problem of retesting that 
occurs when such serials of product are 
tested. It would also update the 
interpretation of results so that they 
would be consistent with the new 
validity test procedure and provide a 
more consistent and valid test procedure 
for the testing of 2 ml dose products. 
date: Comments must be received on or 
before October 2,1979. 
address: Interested parties are invited 
to submit written data, views, or 
arguments regarding the proposed 
regulation to: Deputy Administrator. 
Veterinary Services. Animal and Plant 
Health Inspection Service, U.S. 
Department of Agriculture, Room 828-A, 
Federal Building, Hyattsville, MD 20782. 

FOR FURTHER INFORMATION CONTACT: 

Dr. R. J. Price, 301-436-8245. 
SUPPLEMENTARY INFORMATION: The 

present standard requirement For 
Erysipelothrix Rhusiopathiae Bacterin 
contains a potency test that consists of a 
vaccination-challenge test which is 
conducted in mice. In this test the 
number of mice protected by the test 
bacterin is compared to the number of 
mice protected by a standard reference 
bacterin. Before such comparisons nan 
be made, however, test data must be 
evaluated to determine if the results are 
statistically valid. The statistical 
procedure that is used for this 
determination in the present standard is 
complex and does not provide the 
flexibility that is needed to make a 
proper determination when the potency 
of the test bacterin greatly exceeds the 
potency of the standard reference 
bacterin. When such products are 
tested, results are often determined to 
be statistically invalid when they should 
be considered to be satisfactory. Since 
product must be satisfactory by a valid 
test before it is released for marketing, 
these invalid tests require numerous 
retests for product that should be 
considered satisfactory. This 
amendment would simplify the 
statistical procedures used to determine 
the validity of results and provide a 
procedure that is more appropriate for 
this test. This new procedure would 


provide for proper evaluation of results 
when very high potency product is 
tested and thus avoid the unnecessary 
retesting that occurs when using the 
present procedure. Some editorial 
changes would also be made to update 
the interpretation of results for this test 
so that they would be consistent with 
the validity test procedures. 

The present standard requirement 
requires that bacterins with a 2 ml 
recommended dose for swine be diluted 
1:2.5 with physiological saline solution 
and then tested the same as a bacterin 
with a 5 ml recommended dose. This 
amendment would revise this procedure 
and require that a mouse dose for the 
test be Vie of the least dose 
recommended on the label for swine. 
This new procedure would eliminate 
unnecessary dilution of 2 ml dose 
products and provide for more valid and 
consistent test results. 

Section 113.104 would be amended by 
revising the introductory portion of 
paragraphs (d)(1), (d)(2), (d)(4). and 
(d)(5) and deleting subparagraphs (d)(4) 
(i), (ii), (m), (iv), and (v) to read: 

§ 113.104 Erysipelothrix Rhusiopathiae 
Bacterin. 

* ♦ * * • 

[d] * * * 

(1) A mouse dose in this test shall be 
Vio of the least doSe recommended on 
the label for swine. Such swine dose 
shall not be less than 1 mL At least three 
threefold dilutions shall be made with 
the Standard and the same threefold 
dilutions shall be made with the 
Unknown. Dilutions shall be made with 
physiological saline solution. 

(2) For each dilution of the Standard 
and each dilution of the Unknown, a 
group of at least 16 mice, each weighing 
16-20 grams shall be used. Each mouse 
in a group shall be injected 
subcutaneously with one mouse dose of 
the appropriate dilution. 

* i « « * 

(4) Test for valid assay: At least two 
dilutions of the Standard shall protect 
more than 0 percent and two dilutions 
shall protect less than 100 percent of the 
mice injected. The lowest dilution of the 
Standard shall protect more than 50 
percent of the mice. The highest dilution 
of the Standard shall protect less than 
50 percent of the mice. 

(5) Determine the total number of 
surviving mice in three consecutive 
dilutions of the Standard that satisfy 
validity requirements of subparagraph 
(4). Determine the total number of 
surviving mice in the same three 
dilutions of the Unknown. If the total 
number of survivors for the Standard 
exceeds the total number of survivors 
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for the Unknown by a number greater 
than six, the Unknown is unsatisfactory. 
***** 

All written submissions made 
pursuant to this notice will be made 
available for public inspection at the 
address listed in this document during 
regular hours of business (8 a.m. to 4:30 
p.m., Monday to Friday, except 
holidays) in a manner convenient to the 
public business (7 CFR 12.7(b)). 

Done at Washington. D.C. this 25th day of 
| uly 1979. 

Note—This proposal has been reviewed 
under the USDA criteria established to 
implement E.O.12044, "Improving 
Government Regulations." Under those 
criteria, this action has been designated for 
Agency oversight. A Draft Impact Analysis 
Statement has been prepared and is available 
from Veterinary Services. Animal and Want 
1 iealth Inspection Service. U.S. Department 
of Agriculture, Room 028-A. Federal Building. 
1 lyuttsville. MD 20782. 

M. T. Goff. 

A ding Deputy Administrator. Veterinary 

Services . 

|FR Doc 79-23602 Fllod 8-2-79. &45 *m] 

BILLING CODE 3410-34-N 


FEDERAL HOME LOAN BANK BOARD 
(12 CFR Parts 545 and 5631 
(No. 79-4011 

Federal Savings and Loan System; 
Insurance of Accounts; Securing 
Eurodollar Deposits 

July 26. 1979. 

agency: Federal Home Loan Bank 

Board. 

action: Proposed amendments. 

summary: These proposed amendments 
would authorize Federal savings and 
loan associations to give security for 
marketable certificates of deposit if such 
deposits are Eurodollar deposits and 
would permit FSLIC-insured institutions, 
where authorized by State law, to give 
security for Eurodollar deposits. 
Eurodollar deposits are deposits by 
persons who are not United States 
nationals or residents of the United 
States of America, its territories and 
possessions, including any corporation 
or other entity organized under the laws 
thereof or any political subdivision 
thereof. The giving of security for such 
deposits would assist in enabling the 
savings and loan industry to take 
advantage of international financing 
sources. In view of the current rate of 
return in the Eurodollar market, such 
financing would be a cost-competitive 
alternative source for associations. 


date: Comments must be received by 
October 1.1979. 

address: Send comments to the Office 
of the Secretary, Federal Home Loan 
Bank Board, 1700 G Street NW., 
Washington. D.C. 20552. Comments 
available for public inspection at this 
address. 

FOR FURTHER INFORMATION CONTACT: 

Douglas P. Faucette, Associate General 
Counsel. Federal Home Loan Bank 
Board, 1700 G Street NW., Washington, 
D.C. 20552. Telephone number (202) 377- 
8410. 

SUPPLEMENTARY INFORMATION: These 
amendments would amend Part 545 of 
the rules and regulations for the Federal 
Savings and Loan System (12 CFR Part 
545) by adding a new § 545.24-4 and by 
amending § 545.24 and would amend 
Part 563 of the Rules and Regulations for 
Insurance of Accounts (12 CFR Part 563) 
and by amending §§ 563.3-3(g) and 
563.7-2. 

New § 545.24-4 would authorize 
Federal savings and loan associations to 
collateralize or secure savings deposits 
issued pursuant to § 545.1-4 only if such 
deposits are made by nonresident 
aliens. Sections 563.3-3(g) and 563.7-2 
would permit Federal Savings and Loan 
Insurance Corporation insured 
institutions, where State law authorizes 
the securing of savings deposits, to issue 
marketable certificates of deposit which 
are secured. 

The statutory authority for permitting 
Federally-chartered savings and loan 
associations to secure savings accounts 
is section 5(b)(2) of the Home Owners' 
Loan Act of 1933, as amended. This 
section confers upon the Bank Board an 
express statutory authority to authorize 
the giving of security, either by 
regulation or advice in writing. The 
regulatory precedent for permitting the 
giving of security for a savings account 
was established when the Bank Board 
authorized the securing of public unit 
accounts in December of 1974 by adding 
§ 545.24-2 to the Federal Regulations. 

The Bank Board authorized the giving of 
security for public unit accounts in order 
to afford savings and loan associations 
the same authority which other financial 
institutions had and thereby the ability 
to fairly compete for such deposits. 

The extension of the right of savings 
and loan associations to give security 
for savings accounts to include 
Eurodollar savings deposits has the 
potential to enable the industry to find 
new sources of funds. Collateralized 
savings accounts could prove 
particularly important to the savings 
and loan industry, which currently lacks 
the legal authority allowed commercial 


banks to establish foreign branches and 
off-shore subsidiaries, which are able to 
attract foreign deposits. 

Due to the unfamiliarity of European 
investors with the United States savings 
and loan industry, the ability of many, if 
any, associations to effectively market 
certificates of deposit on an unsecured 
basis is questionable. Thus, in order to 
facilitate the marketing of the Eurodollar 
certificates, the proposed regulations 
would permit the certificates to be 
secured. However, institutions could 
secure Eurodollar certificates only if in 
the aggregate the assets of the issuing 
association securing these certificates of 
deposit, outstanding certificates of 
deposit, and all borrowings from sources 
other than the Federal Home Loan 
Banks or a State chartered central 
reserve institution do not exceed 20 
percent of the issuing association's total 
assets at the time of issuance of the 
certificates. 

Under the proposed regulations, 
savings and loan associations could 
issue certificates of deposits in 
denominations of $100,000 or more to a 
foreign purchaser, who, in turn, could 
issue to non-United States purchasers 
only, through intermediaries, interests or 
participations in smaller denominations. 
However, the proposed regulations 
would establish a minimum 
participation interest level of $10,000. 
The participations would mirror the 
characteristics of the certificates of 
deposits with respect to maturity, 
interest rate, and the nature of the 
secured interest. 

The proposed regulations provide 
rules related to the nature of the 
collateral securing the certificates, and 
also set forth procedures for limiting the 
beneficial ownership of these 
certificates to non-resident aliens. 

As savings accounts, the certificates 
of deposit would be insured but only to 
the extent of $40,000. Each participation 
would not be a separate insurable 
account, but would be insured only for 
the portion equal to the ratio of $40,000 
to the amount of the entire certificate. 

As insured accounts, the certificates of 
deposit would be subject to the payment 
of insurance premiums, and also to the 
limitation that only 5 percent of the total 
of all savings accounts in an institution 
may be solicited by use of any broker or 
brokers. 

The proposed regulations demonstrate 
a continuing commitment to the well- 
articulated Bank Board policy of 
assisting the savings and loan industry 
develop new capital markets to meet its 
capital needs. Thus, to assist the 
industry in reaching a new capitaf 
market at a cost-competitive rate and 
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thereby raise new funds for housing, the 
Bank Board proposes to permit the 
securing of Eurodollar deposits. 

The section numbers referred to in 
this proposed regulation are based on 
the amended Rules and Regulations for 
the Federal Savings and Loan System 
which were adopted May 31,1979, and 
published in the Federal Register July 3. 
1979 (44 FR 39108-39149), to be effective 
August 3,1979. 

Accordingly, the Bank Board hereby 
proposes to amend 12 CFR Parts 545 and 
563 by adding a new § 545.24-4 and 
amending §§ 545.24, 563.3-3(g) and 
563.7-2, as set forth below. 

PART 545—OPERATIONS 

1. Amend the last sentence of § 545.24 
by inserting immediately before the 
period the following: “and § 545.24-4”. 

2. Add new § 545.24—4 as follows: 

§ 545.24-4 Eurodollar deposits. 

(a) Definitions. As used in this 
section: 

(1) “Certificate” means any and all 
certificates of deposit issued pursuant to 
§ 545.1-4, and any and all interests or 
participations therein; 

(2) “Eurodollar deposits” means 
deposits by persons who are not United 
States nationals or residents of the 
United States of America, its territories 
and possessions, including any 
corporation or other entity organized 
under the laws thereof or any political 
subdivisions thereof; 

(3) “United States person” means any 
national or resident of the United States 
of America, its territories and 
possessions, including any corporation, 
trust, estate, or other entity organized 
under the laws thereof or of any 
political subdivision thereof. 

(b) General. A Federal association 
which is a deposit association within the 
meaning of that term as used in § 545.1- 
2 may give security for deposits 
authorized by § 545.1-4 if such deposits 
are Eurodollar deposits, notwithstanding 
any other provision of this part. 

(c) Limitations. (1) A Federal 
association issuing certificates of 
deposit pursuant to § 545.1-4 may secure 
these certificates under this section only 
if in the aggregate the assets of the 
issuing association securing these 
certificates of deposit, outstanding 
certificates of deposit, and all 
borrowings from sources other than the 
Federal Home Loan Banks or a state- 
chartered central reserve institution do 
not exceed 20% of the issuing 
association's total assets at the time of 
issuance of the certificates. 

(2) The minimum denomination of all 
interests or participations in certificates 


of deposit issued pursuant to this 
section shall be $10,000. 

(3) At the time of issuance, the 
collateral pool securing the certificates 
of deposit shall be fixed and composed 
of whole mortgages upon real estate; 
thereafter it may also contain other 
securities. 

(4) There shall be no provision for 
mandatory substitution or addition or 
supplemental payments to the collateral 
pool. However, the association and 
holders of the certificates of deposit may 
agree that: (i) The association may, in its 
discretion and without requirement by 
the holders of the certificates of deposit 
or trustee, choose to substitute for the 
pool collateral any collateral having at 
the time of substitution a market value 
not in excess of the current market value 
of collateral withdrawn! from the pool, 
and such substitution may be made 
subject to acceptance by holders of the 
certificates of deposit or trustees; and 
(ii) an amount no greater than the 
accumulated principal repayment from 
mortgages or other securities in the 
collateral pool may be replaced in the 
pool in the form of mortgages or other 
securities, with the value of the 
replacement securities based on their 
market value at the time of replacement. 

(5) The collateral pool securing the 
certificates of deposits shall be subject 
to sale or other disposition by or on 
behalf of the secured certificate holders 
only after the Federal Savings and Loan 
Insurance Corporation has received 
prompt written notification of any 
default on the certificates of deposit, 
and, before a sale or other disposition of 
all or any portion of the collateral, has 
had 30 days after written notice of a 
proposed sale or other disposition to 
exercise a right to purchase the 
collateral at the price to be paid at the 
sale or to acquire the collateral at the 
value to be assigned to it in such other 
disposition. 

(6) In exercising authority under this 
section, a Federal association shall 
require in writing an undertaking from 
purchasers of the certificates who are 
dealers or underwriters, to the effect 
that each dealer or underwriter will not 
purchase or allot any certificates for the 
account of United States persons and 
that they have not offered or sold, and 
agree that they will not offer, sell or 
deliver, any certificates purchased by 
them or allotted to them in the United 
States of America or to any United 
States person. Each dealer or 
underwriter shall further agree that they 
will not, as principal or as agent, make 
any offers, sales or deliveries of any 
certificates in the United States of 
America or to any United States person 


or to others for offering, resale or 
delivery, directly or indirectly, in the 
United States or to any United States 
person. 

(7) Each underwriter shall also agree 
to deliver to each purchaser of one or 
more certificates from them a written 
confirmation stating substantially the 
following; 

The Certificate^) have been issued 
pursuant to a regulation of the Federal Home 
Loan Bank Board which requires that the 
Certificate(s) or any interest or participation 
therein be sold only to purchasers who are 
not U.S. persons. Accordingly, if you are not 
a dealer, you agree that you will not offer, 
sell or deliver such Certificate(s) directly or 
indirectly in the United States of America or 
its territories or possessions or to nationals or 
residents thereof, including any corporation, 
trust, estate or other entity organized under 
the laws thereof or of any political 
subdivision thereof. U you are a dealer, you 
represent that you have not offered, sold or 
delivered, and agree that you will not offer, 
sell or deliver, any such Certificate!s) directly 
or indirectly in the United States of America 
or its territories or possessions or to nationals 
or residents thereof and you are not 
purchasing any such Certificate(s) for the 
account of any such nationals or residents. 
Further, if you are a dealer, you agree thal 
you will include on any confirmation 
delivered to purchasers of such Certificate(s) 
(a) if such purchaser is not a dealer, the first 
two sentences of this paragraph, and (b) if 
such purchaser is a dealer, this entire 
paragraph. 

(8) Upon completion of the 
distribution of any certificates issued 
pursuant to this section the lead or 
managing underwriter shall deliver to 
the issuing association a certification as 
to the sale stating substantially the 
following: 

This is to certify that to the knowledge of 
the undersigned no beneficial owner or 
owners of the Certifieste(s) is a United States 
person; and. further, that the undersigned has 
not sold or offered for sale and will not sell or 
offer for sale, the Certificate(s) to any United 
States person. 

(9) To the extent beneficial ownership 
of a certificate of deposit or 
participation or interest therein is 
acquired by a United States person the 
return payable thereon will be the rate 
of return payable on a regular passbook 
account from the time ownership is 
acquired by the U.S. person. Each 
underwriter, dealer, trustee and agent, if 
any, shall undertake in writing, prior to 
issuance of any certificates, that it will 
promptly inform the issuing association 
of any such beneficial ownership. The 
issuing association shall take the 
necessary and appropriate action to 
insure that the interest paid on a 
account beneficially owned by a United 
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States person is at the rate of return 
payable on a regular passbook account. 

(d) Requirements as to certificates. 
Each certificate, including a temporary 
certificate, evidencing a certificate of 
deposit or any interest or participation 
therein which is secured pursuant to this 
section shall bear on its face, in 
boldface type, the following legend: 

This Certificate has been issued pursuant 
to a regulation of the Federal Home Loan 
Bank Board which requires that the 
Certificate be sold, and interest at the amount 
stated hereon paid, only to purchasers who 
are not United States nationals or residents 
and may not be directly or indirectly offered 
or sold in the United States of America, in its 
territories or possessions, or to persons who 
are nationals or residents thereof. 

(e) Requirements as to coupons . Each 
coupon attached to a certificate shall 
hear the following legend: 

To the extent beneficial ownership of the 
Certificate is acquired by a United States 
national or resident of United States of 
America or its territories and possessions, 
including any corporation or other entity 
organized under the laws thereof or any 
political subdivision thereof, the return 
payable thereon will be the rate of return 
payable on a regular passbook account 

(f) Relationship to other provisions. 
The provisions of § 545.24 and § 545.1-2 
which prohibit the giving of security for 
any savings accounts shall not be 
applicable to a marketable certificate of 
deposit which is in conformity with this 
section. 

PART 563-OPERATIONS 

3. Amend the last sentence of § 563.3- 
3(g) to read as follows and insert 
thereafter the following sentence: 

§ 563.3-3 Marketable fixed-rate, fixed- 
term accounts. 

• • • * 

(g) Ancillary provisions. * # * No 
savings account shall be accepted 
pursuant to the approval granted by this 
section and no certificate shall be issued 
pursuant to such approval, except as 
provided in the last sentence of this 
paragraph, if such acceptance or such 
issuance is accompanied by the giving 
by the insured institution of security for 
such savings account or such certificate 
or by any contract or agreement for the 
giving of any such security by such 
institution. An insured institution may 
accept an account which is secured, 
provided that with respect to such 
account the institution complies, as if it 
were a Federal association, with the 
requirements of § 545.24-4. 
***** 

4. Amend the first sentence of 5 563.7- 
2 to read as follows: 


§ 563.7-2 Form, return, and maturity of 
securities. 

Securities of any insured institution 
which are (a) in conformity with § 563.3- 
1, § 563.3-2, § 563.8-1. § 545.24 or 
§ 545.24-4 of this chapter, (b) issued in 
connection with any borrowing which is 
in conformity with $ 563.8. 

• • • • * 

(Sec. 5. 48 Stat. 132, as amended; 12 U.S.C. 
1464. Secs*. 402. 403, 407, 48 Slat 1256,1257, 
126a as amended; 12 U.S.C. 1725,1726.1730. 
Reorg. Plan No. 3 of 1947,12 FR 4981, 3 CFR, 
1943-48 Comp., p. 1071.) 

By the Federal Home Loan Bank Board. 

). J. Finn, 

Secretary. 

|FR One. 7W-24128 KUrd 8-1-7* iS2 pm] 

BILLING CODE 6720-01-M 


CIVIL AERONAUTICS BOARD 
[14 CFR Part 3121 

(POR-56A; Docket No. 32602; Dated: July 
3a 1979) 

Implementation of the National 
Environmental Policy Act of 1969; 
Proposed Reissuance of the Part 

agency: Civil Aeronautics Board. 
action: Notice of Proposed Rulemaking. 

summary: This notice proposes to revise 
the CAB’s environmental regulation to 
adjust for the Board’s new policies and 
experience gained since the regulation 
was first adopted and take into account 
the Council on Environmental Quality’s 
new regulations. This rulemaking was 
initiated by an Advance Notice of 
Proposed Rulemaking issued in response 
to a petition for rulemaking filed by 
National Airlines. 

dates: Comments by October 2,1979. 
addresses: Twenty copies of comments 
should be^ent to Docket 32602, Docket 
Section, Civil Aeronautics Board. 1825 
Connecticut Avenue, NW„ Washington, 
D.C. 20428. Comments may be examined 
in Room 711 at the address above as 
they are received. Individuals may 
submit their views as consumers 
without filing multiple copies. 

FOR FURTHER INFORMATION CONTACT: 
Steven Rothenberg (202) 673-5858: 
Laurence J. Aurbach (202) 673-5858; or 
Arnold G. Konheim (202) 673-6089,1825 
Connecticut Avenue, NW.. Washington. 
D.C. 20428. 

SUPPLEMENTARY INFORMATION: In PDR- 
56* we announced our intention to 
revise our environmental regulation to 
adjust for our recent policy initiatives 
and conform to the Council on 

' 43 FR 38025. August 25.1978. 


Environmental Quality’s (CEQ) new 
regulations. Our Advance Notice of 
Proposed Rulemaking cited the problems 
that multiple permissive awards create 
in forecasting traffic as one reason for 
amending Part 312. The Notice stated 
that by postponing the issuance of a 
proposed rule we would also be able to 
(1) take advantage of experience gained 
in dealing with environmental issues 
then before us and (2) combine the 
amendments related to the Board's new 
policies with those necessary to conform 
Part 312 with CEQ's regulations. 

The proposed revision is also 
necessary to make Part 312 consistent 
with the revisions to our mandate made 
by the Deregulation Act of 1978. Pub. L 
95-504. The Deregulation Act eases 
entry into new markets and reduces the 
Board’s role in the regulation of fares. 
These changes make part of the Board’s 
functions ministerial, thereby reducing 
the Board's discretionary control over 
the environmental implications of 
individual actions. This new regulatory 
framework calls for increased attention 
to the cumulative impact of Board 
actions and diminishes the need for 
detailed studies of individual actions. 

Our proposed revision uses both 
CEQ’s regulations and our experience 
with Part 312 to simplify our 
environmental procedures while 
providing maximum assurance that our 
decisions are consistent with the 
National Environmental Policy Act 
(NEPA). The proposed revision 
streamlines Part 312 to make it easier to 
comprehend and also includes all of the 
safeguards that CEQ has indicated are 
needed to protect the environment.* 

One change made by the proposed 
revision is the elimination of the 
requirement that applicants for route 
authority and certain other Board 
actions file environmental evaluations. 
While those evaluations greatly 
facilitated the Board's environmental 
analyses when Part 312 was first 
adopted, their value has diminished . 
substantially in recent months. 
Environmental evaluations, which were 
usually based on the assumption that 
only one carrier would be awarded new 
authority, became less useful in 
predicting the environmental impact of 
Board actions as the Board began to 
consider awarding multiple authority in 
more of its route proceedings. It was this 
problem which led National Airlines to 
petition us to amend Part 312. Even if 


* We should note that while we. as an 
independent agency, are not bound by CEQ's 
regulations, we have drafted our rules to conform 
with them. We have used them as a model for our 
Part 312 because we desire to assure that our 
procedures provide the greatest possible protection 
if the environment. 
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those evaluaitons were based on the 
assumption that multiple awards will be 
granted, they are not a reliable indicator 
of the change in the total number of 
operations which will result from a 
Board action since they disregard the 
incumbents’ response to the awards. 

More importantly, however, we have 
used environmental evaluations 
submitted by carriers in nearly one 
hundred formal cases and many more 
other actions since Part 312 was 
adopted and have found only five route 
proceedings where an environmental 
impact statement was required. In three 
of those cases we prepared our own 
independent analysis of the proposed 
action because the proceeding involved 
the possibility that multiple awards 
would be made in a large number of 
markets. 3 Close scrutiny of 
environmental effects was desirable 
because of the novelty of the free entry 
policy at that time. Another case 
involved first time jet service to a noise 
sensitive environment, a situation that 
does not arise often. 4 And the fifth 
pertained to an agreement among some 
air carriers to limit and allocate 
frequencies in certain transcontinental 
markets, an action not likely to be 
repeated in the future. 5 Although the 
evaluations may have been useful in our 
early learning days, we think they have 
served their purpose and should no 
longer be routinely required. By 
eliminating the need for applicants to 
submit them we will reduce the amount 
of paperwork to which applicants are 
subjected. 

The elimination of the filing of 
environmental evaluations does not 
constitute a lessening of our vigilance to 
examine environmental matters. On the 
contrary, we are proposing increased 
vigilance in three ways. First, we are 
increasing the general public’s 
participation in the process of deciding 
whether an impact statement should be 
prepared. The proposed revision 
includes a new section which invites 
any member of the public to present the 
Board with information believed to 
demonstrate that a proposed action may 
significantly affect the environment. 6 
Section 312.8 serves to maximize public 
participation by providing that the 
responsible official shall mail notices of 
proposed Board actions likely to be 
highly controversial on environmental 


•See Oakland Service Case. Docket 30690 
Chicago-Mid way Low-Fare Route Proceeding. 
Docket 30277. and Caribbean Area Service 
Investigation. Docket 30697. 

' See Lake Tahoe Sendee Investigation, Docket 
29000. 

• Capacity Reduction Agreements Case. Docket 
22908. 

•Part 312.a 


grounds to those who may have an 
environmental interest in the 
proceeding. The revision encourages the 
public to become involved earlier in the 
environmental process. 

Second, we will permit a person 
submitting evidence to calculate 
environmental impact in any reasonable 
way. 7 * Persons submitting environmental 
information are free to define the 
proposed action to include any number 
of reasonably foreseeable individual 
actions in order to allow an evaluation 
of the cumulative impact of Board 
actions. This should facilitate the use of 
methodologies more suited to the task at 
hand and will avoid the need for 
environmental intervenors to justify 
their departure from any established 
Board methodology. 

Finally, the proposed revisions will 
expand the information base available 
to the Board by giving our staff members 
responsible for preparing environmental 
assessments and environmental impact 
statements express authority to require 
carriers to submit whatever information 
is needed to prepare the environmental 
document. By limiting the carriers’ 
obligation to supply information to those 
cases in which the responsible official 
has determined that an impact 
statement or assessment is required, the 
proposed revisions reduce the burden on 
applicants without preventing the Board 
from securing information necessary to 
do a meaningful analysis. 

Perhaps the most significant revision 
is contained in § 312.6, which states that 
the only cases which normally require 
the preparation of an environmental 
impact statement or assessment are 
those (1) involving first time service to 
an airport. (2) involving first time jet, 
SST, helicopter or V/STOL service to an 
airport and (3) in which the responsible 
official finds, based on information 
submitted by the public and otherwise 
available, that the proposed action may 
significantly change the scope of 
operations at an airport or otherwise 
have a significant impact on the 
environment. This section, in effect, 
creates a rebuttable presumption that 
none of the Board’s actions, other than 
authorization of first time service and 
first time authorization of specified 
types of equipment, significantly affect 
the environment. As we noted above, 


7 We are proposing to eliminate the noise and air 

pollutant screening tests which we have been using 

to make our initial determinations regarding 
environmental impact. Those tests have been the 
subject of much criticism and are not well adapted 
to the current regulatory environment. We are. 
however, in the process of developing new 
procedures to help us in making this initial 
determination. We will publish a notice proposing 
to add those new procedures to this regulation 
when they are sufficiently developed. 


we believe that our experience justifies 
this presumption. 

It should be emphasized that our 
proposed environmental regulations do 
not supplant our companion 
responsibility to consider environmental 
matters as an element of the public 
convenience and necessity. See 
Palisades Citizens Association v. CAD, 
420 F.2d 188 (D.C. Cir. 1969). In one case, 
for example, the Board elected to place 
a restriction on the noise levels of 
aircraft a carrier could employ despite 
the agreement of all parties that the case 
did not involve a major Federal action 
significantly affecting the environment.* * 

We are confident that the proposed 
revision, with its encouragement of 
increased public participation, will 
enable us to identify the need for an 
environmental impact statement or 
assessment in important cases in the 
future. Allowing the public to submit 
evidence based on the cumulative 
impact of Board actions will also allow 
us to identify other Board actions where 
environmental impacts deserve a closer 
look. 

We would also note that we are 
currently in the process 9 of preparing an 
Environmental Impact Statement 
assessing the environmental 
consequences of adopting a policy of 
granting domestic route authority to all 
qualified applicants. If, in preparing that 
impact statement, reviewing information 
submitted by the public or analyzing the 
impacts of our other actions, we 
discover additional areas which warrant 
more intensive study we will 
supplement the requirements of Part 312 
and undertake whatever analyses are 
required by NEPA. 

In addition, we will continue to make 
our staff available to airport proprietors 
who desire assistance in fulfilling their 
responsibility to mitigate the 
environmental impact of operations at 
their airport in a reasonable, non- 
discriminatory manner and without 
unduly burdening interstate or foreign 
commerce. Our data base, forecasting 
expertise and familiarity with the types 
of restrictions that may legally be 
imposed by airport proprietors enables 
us to work with proprietors to assure 
that the restrictions they adopt will both 
protect the local environment and be 
consistent with national public interest 
considerations. 

Proposed Rule 

The Civil Aeronautics Board proposes 
to revise Part 312 to Chapter II. Title 14. 


•See Application! of Colonial Airlines. Orders 
78-6-183/184 and 78-8-118. 

•See 43 FR 59864. December 22 . 1978. 











Federal Register / Vol. 44. No. 151 / Friday. August 3, 1979 / Proposed Rules 


45639 


Code of Federal Regulations, to read as 
follows: 

PART 312—IMPLEMENTATION OF THE 
NATIONAL ENVIRONMENTAL POLICY 
ACT OF 1969 

Subparl A—General Provisions 

Sec. 

312.1 Purpose. 

312.2 Relationship to other Statutes and 
proceedings in progress. 

312.3 Waivers or exemptions. 

Subpart B—Designation of Responsible 
Officials 

312.4 Designation of Responsible Officials. 
Subpart C —Environmental Procedures 

312.5 Actions which normally require the 
preparation of an environmental impact 
statement. 

312.6 Actions which normally require the 
preparation of either environmental 
impact statement or an environment 
assessment 

312.7 Actions which normally do not require 
the preparation of an environmental 
impact statement or an environmental 
assessment. 

312.8 Public participation. 

312.9 Initial determination with respect to 
environmental impact. 

312.10 Environmental assessments. 

312.11 Environmental impact statements. 

312.12 The use of environmental documents 
in Board decisionmaking. 

312.13 Obtaining information and status 
reports on the NEPA process. 

(Sections 204 and 1001 of the Federal 
Aviation Act of 1958, as amended. 72 Stat 743 
and 788, 49 U.S.C. 1324 and 1482; the National 
Environmental Policy Act of 1969, 83 Stat. 352 
et seq ., 42 U.S.C. 4321 et seq.; and Executive 
Order 11514.) 

PART 312—IMPLEMENTATION OF THE 
NATIONAL ENVIRONMENTAL POLICY 
ACT OF 1969 

Subpart A—General Provisions 
§ 312.1 Purpose. 

The purpose of this regulation is to 
provide a framework for compliance by 
the Civil Aeronautics Board (CAB or 
Board) with the National Environmental 
Policy Act (NEPA). 83 Stat. 852, 42 
U.S.C. section 4321, et. seq. 

§ 312.2 Relationship to other statutes and 
proceedings In progress. 

(a) Other statutes. Findings 
concerning environmental impacts 
required by other statutes will be 
incorporated in the environmental 
impact statement or finding of no 
significant impact whenever possible. 

(b) Proceedings in progress. This 
regulation governs all proceedings in 
which an environmental document has 
not been issued prior to the effective 
date of the regulation. All other 


proceedings will be governed by the 
procedures set forth fn the previous Part 
312 of the Board's Regulations. In 
neither case, however, shall the 
provisions of this paragraph relieve any 
person from complying with Board 
orders, rulings of an administrative law 
judge or requests by the responsible 
official directing the submission of 
environmental impact data. 

$ 312.3 Waivers or exemptions. 

The Board or the responsible official 
may, upon application of any interested 
person or upon its own initiative, grant 
such waivers or exemptions from the 
regulations of this part, including 
changes in the time allowed for filing 
evidence, as it determines are 
authorized by law and otherwise in the 
public interest. 

Subpart B—Designation of 
Responsible Officials 

§ 312.4 Designation of Responsible 
Officials. 

(a) Each Bureau director shall be 
responsible fon 

(1) Preparing necessary environmental 
documents, and otherwise complying 
with NEPA, when acting under authority 
delegated by the Board: and 

(2) Preparing necessary environmental 
documents, and otherwise complying 
with NEPA, for all other Board actions 
within their jurisdiction. 

(b) Overall review of agency NEPA 
compliance shall be the joint 
responsibility of the General Counsel 
and the Director of the Office of 
Economic Analysis. 

Subpart C—Environmental Procedures 

§ 312.5 Actions which normaiiy require 
the preparation of an environmental impact 
statement. 

There are no Board actions which 
normally require the preparation of an 
environmental impact statement. 

§312.6 Actions which normaiiy require 
the preparation of either environmental 
impact statement or an environment 
assessment. 

Actions which normally require the 
preparation of either an environmental 
impact statement or an environmental 
assessment are those that allow Board 
discretion and which: 

(a) Involve first time service to an 
airport: 

(b) Involve first time jet. SST. 
helicopter or V/STOL service to an 
airport; or 

(c) The responsible official finds may 
signficantly change the scope of 


operations at an airport or otherwise 
significantly affect the environment. 

§ 312.7 Actions which normally do not 
require the preparation of an environmental 
Impact statement or an environmental 
assessment. 

(а) Except in extraordinary 
circumstances, actions which do not 
require the preparation of an 
environmental impact statement or an 
environmental assessment are those: 

(1) In which the Board’ role is 
ministerial, such as registering air taxis 
and air freight forwarders and granting 
dormant authority or automatic market 
entry; 

(2) Having an impact primarily on 
points outside of the United States, 
unless they signficantly affect the 
environment of 

(i) Global commons. 

(ii) A foreign nation not participating 
in the action, or 

(iii) Ecological or natural resources 
designated for protection by the 
President or Secretary of State; 

(3) Taken to enforce existing laws or 
regulations; 

(4) Approving or establishing carrier 
fares or rates; 

(5) Approving a carrier agreement 
acquisition of control, merger, 
consolidation or interlocking 
relationship; 

(б) Determining essential air service, 
subsidy eligibility, or subsidy need 
under section 419 of the Act; 

(7) Authorizing carriers to serve 
airports already receiving the type of 
service authorized; 

(8) Authorizing operations by air 
taxis, commuter air carriers or Canadian 
air carrier transborder operations with 
small aircraft; 

(9) Authorizing operations for a period 
of two years or less or granting other 
emergency or temporary authority; and 

(10) Authorizing a suspension or 
termination of service. 

(b) If the responsible official finds that 
any of the actions listed above will 
significantly change the scope of 
operations at an airport or otherwise 
significantly affect the environment in 
the United States, he or she shall initiate 
the preparation of an environmental 
impact statement or environmental 
assessment. 

§ 312.8 Public participation. 

To maximize the public’s Involvement 
in the Board’s consideration of the 
environmental implications of its actions 
(a) The responsible offical shall notify 
those who may have an environmental 
interest in a Board proceeding of 
proposed actions that may be highly 
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controversial on environmental grounds. 
Whenever possible, this shall include 
actual notice by mail to the 
Environmental Protection Agency, state 
and local agencies and clearinghouses, 
and known private environmental 
groups in the afffected area; 

(bj Any person may present the Board 
with any information believed to 
demonstrate that a proposed Board 
action or group of actions will 
significantly affect the environment. 

Such submissions must be filed with any 
timely filed responsive document 
authorized by Part 302 of the Board’s 
Procedural Regulations or as specified 
by the Board or responsible official. 
Persons submitting evidence pursuant to 
this paragraph should state: 

(1) The source of the information 
relied upon, 

(2) Any assumptions used and the 
justification for using those 
assumptions, and 

(3) The base period to which the 
proposed action is being compared. The 
base period should be one which does 
not include unusual factors such as 
strikes, economic recessions, equipment 
shortages or other unusual 
circumstances. The proposed action may 
be defined to include a group of 
individual actions in order to allow 
evaluation of the cumulative impact of 
Board actions. 

§ 312.9 Initial determination with respect 
to environmental Impact. 

(a) After an application is filed 
requesting Board action and the public 
has had an opportunity to submit 
evidence concerning the environmental 
impact of the proposed action, the 
responsible official shall make an initial 
determination with respect to 
environmental impact. If the responsible 
official determines that additional 
information is necessary to make this 
determination, he may require the 
applicant or other person with relevant 
information to supply him with such 
information. If "die responsible official 
determines that the action falls within 
one of the categories in § 312.7(a) and 
that there is no basis for finding that it 
will significantly affect the environment, 
he need take no further action. 

(b) Environmental assessments and 
impact statements. If the responsible 
official determines that the proposed 
action may have a significant impact on 
the environment, he shall initiate the 
preparation of either an environmental 
assessment or an environmental impact 
statement. The responsible official shall 
notify parties to the proceeding and all 
persons who submitted environmental 
evidence that an environmental 


assessment or impact statement is to be 
prepared. The responsible official shall 
also notify the Environmental Protection 
Agency and the Federal Register that an 
environmental impact statement is to be 
prepared. 

§ 312.10 Environmental assessments. 

(a) As soon as the responsible official 
becomes aware that he is unable to 
determine, from environmental evidence 
submitted by the public and other 
information readily available to him, 
whether an environmental impact 
statement should be prepared, he shall 
initiate the preparation of an 
environmental assessment to provide 
him with the additional information 
necessary to make that determination. 

(b) In preparing environmental 
assessments, the responsible official 

(1) May require the applicant or other 
person with information needed to 
evaluate the impact of the proposed 
action to supply him with such 
information; and 

(2) Shall include discussions of the 
need for the proposal, alternatives to the 
proposal, the environmental impact of 
the proposed action and its alternatives, 
and agencies and persons consulted in 
preparing the assessment. 

(c) Finding of no significant impact If, 
after preparing an environmental 
assessment or receiving environmental 
evidence from the public, the 
responsible official concludes that an 
environmental impact statement need 
not be prepared, he shall issue a 
“Finding of No Significant Impact'* 
briefly presenting the reasons why the 
action will not have a significant impact 
on the quality of the human 
environment. The responsible official 
shall notify all persons who submitted 
environmental evidence that a Finding 
of No Significant Impact has been 
issued. 

(d) If, after preparing an 
environmental assessment the 
responsible official concludes that a 
proposed action will significantly affect 
the quality of the human environment, 
he shall initiate the preparation of an 
environmental impact statement. 

§ 312.11 Environmental impact 
statements. 

(a) The responsible official shall begin 
the preparation of a draft environmental 
impact statement as soon as possible 
after he determines that a proposed 
major Board action or series or actions 
will significantly affect the quality of the 
human environment. 

(b) In preparing an environmental 
impact statement the responsible official 


(1) May require the applicant or other 
persons with information needed to 
prepare the impact statement to supply 
him with such information; 

(2) Shall announce the availability of 
impact statements by publishing a 
notice in the Federal Register and 
providing news releases to newspapers 
and other media in the affected area; 

(3) Shall file the draft and final impact 
statements with the Board’s Docket 
Section and distribute copies of the 
impact statements as follows; 

(i) The administrative law judge and 
any party or rule 14 participant in the 
proceeding (1 copy or as directed by the 
judge): 

(ii) EPA (5 copies); 

(iii) Federal agencies that have a 
special expertise or jurisdiction by law 
with respect to any environmental 
impacts involved (1 copy); 

(iv) State and local agencies 
authorized to develop and enforce 
relevant environmental standards (1 
copy); 

(v) Appropriate State and regional 
clearinghouses (5 copies); 

(vi) The Department of State, where 
the proposed action may significantly 
affect the quality of the human 
environment outside of the United 
States (1 copy); and 

(vii) Any other person requesting a 
copy (1 copy); 

(4) Shall include in each impact 
statement an explanation of the public’s 
right to appeal the Board’s final decision 
on the proposed action; and 

(5) Shall prepare a supplement to the 
draft or final impact statement if 

fi) There is a substantial change in the 
proposed action, 

(ii) Significant new circumstances 
arise, or 

(iii) Significant new information is 
discovered. 

§312.12 The use of environmental 
documents in Board decisionmaking. 

(a) To assure that Board decisions are 
consistent with NEPA, ail environmental 
documents shall; 

(1) Be filed in the appropriate 
docket(s), served upon parties to the 
proceedings and, if appropriate, 
transmitted to the administrative law 
judge and be part of the record in formal 
rulemaking or adjudicatory proceedings; 

(2) Accompany the proposal through 
the agency review process; 

(3) Include all of the alternatives 
considered by the decisionmaker, when 
the document includes an evaluation of 
alternatives to the proposed action; and 

(4) Be filed at least fifteen days before 
that portion of any bearing dealing with 
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the environmental impact of the 
proposed action. 

(b) To further assure that Board 
decisions are consistent with NEPA, no 
final action having a significant impact 
on the environment shall be taken until 

(1) At least ninety days after 
publication in the Federal Register of a 
notice announcing the filing of the draft 
environmental impact statement; and 

(2) At least thirty days after 
publication in the Federal Register of a 
notice announcing the filing of the final 
environmental impact statement unless 
earlier action is required to comply with 
the Board’s statutory mandates. 

(c) All initial, recommended and final 
decisions in proceedings requiring the 
preparation of an environmental 
document shall include findings on the 
environmental impact of the action and 
its relationship to the decision. The 
responsible official shall notify the 
Environmental Protection Agency when 
a final decision is made on an action for 
which an environmental impact 
statement was prepared. 

§ 312.13 Obtaining information and status 
reports on the NEPA process. 

(a) Interested persons may obtain 
information or status reports on 
environmental documents prepared by 
the Board by writing to: 

Associate General Counsel, Legal Counsel 
Division. Civil Aeronautics Board, 1825 
Connecticut Avenue NW., Washington. 

D.C. 20428. 

Such requests should identify the 
proposed action by docket number 
whenever possible. 

(b) Environmental documents will be 
made available to the public without 
charge to the extent practicable or at a 
fee not exceeding actual reproduction 
costs. 

(Secs. 204, 1001, Federal Aviation Act of 1958, 
as amended. 72 Stat. 743 and 788. (49 U.S.C. 
1324 and 1482): the National Environmental 
Policy Act of 1969, 83 Stat. 352 etseq.. (42 
U.S.C. 4321 et seq.): and Executive Order 
11514) 

By the Civil Aeronautics Board. 

Phyllis T. Kay lor, 

Secretary, 

[FR Doc 79-23978 FUed 8-2-79: 8:45 am) 

BILLING CODE 6320-01*41 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 

[21 CFR Part 101] 

(Docket No. 75N-0232] 

Bulk Flavor Labeling: Extension of 
Effective Date for Compliance 

AGENCY: Food and Drug Administration. 

action: Notice of Extension of effective 
date for compliance. 

summary: This notice extends until July 
1,1981, the effective date for compliance 
with the bulk labeling requirements for 
all flavor ingredients that appear in 
reliable industry association composite 
listings of ingredients regarded as 
generally recognized as safe (GRAS), 
and are included by the Food and Drug 
Administration (FDA) in its food 
ingredients safety review. 

date: Compliance by July 1.1981. 

FOR FURTHER INFORMATION CONTACT: 

Corbin I. Miles, Bureau of Foods (HFF- 
335), Food and Drug Administration, 
Department of Health, Education, and 
Welfare. 200 C St. SW., Washington. 

D.C. 20204, 202-472-4750. 

SUPPLEMENTARY information: Section 
101.22(g)(2) (21 CFR 101.22(g)(2)) 
requires that a flavor consisting of two 
or more ingredients shipped to a food 
manufacturer or processor (but not to a 
consumer) for use in the manufacture of 
a fabricated food must be labeled to 
declare the identity of each ingredient or 
bear the statement, “All flavor 
ingredients contained in [the] product 
are approved for use in a regulation of 
the Food and Drug Administration.” 
Non-flavor ingredients and flavors not 
approved by a regulation must be listed 
separately. 

The history of § 101.22(g)(2) was 
summarized in a notice published in the 
Federal Register on February 3,1976 (41 
FR 4954). The effective date of this 
labeling regulation was extended on 
February 3.1976 for all flavors that are 
listed as being GRAS in a reliable 
industry association list. The extension 
was implemented to allow FDA time to 
review the safety of the flavor 
ingredients. FDA has recognized, as 
reliable industry GRAS lists. Flavor 
Extract Manufacturers’ Association 
(FEMA) GRAS Lists Nos. 3 through 11 
which have been published in Food 
Technology and were acknowledged by 
FDA in the Federal Register of February 
3.1976 (41 FR 4954). October 18,1977 (42 
FR 55643), and May 26,1978 (43 FR 
22784) 


In the February 3,1976 notice (41 FR 
4954), FDA recognized that the safety 
evaluation of flavor ingredients could 
not be completed by July 1.1979. 
Additionally, the agency advised that 
further extension of the deadline for 
compliance with § 101.22(g)(2) and of 
reliance on reliable published industry 
association lists would be announced 
when appropriate. FDA currently 
estimates that this safety review will 
require at least another two years to 
complete 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201 (s), 

409, 701(a), 52 Stat. 1055, 72 Stat. 1784- 
1788 as amended (21 U.S.C. 321(s), 348, 
371(a))) and under authority delegated 
to the Commissioner of Food and Drugs 
(21 CFR 5.1). the effective date of July 1, 
1979 for compliance with paragraph 
(g)(2) of § 101.22 Foods; labeling of 
spices, flavorings, colorings and 
chemical preservatives, as published in 
the Federal Register of February 3,1976 
(41 FR 4954), is extended to July 1.1981 
if the label of the product bears a 
statement certifying that the ingredients 
are listed as GRAS in a reliable 
published industry association list and if 
FDA has included the ingredients in its 
safety review of flavor substances. 

A list of the flavor substances 
included in the FDA safety review, and 
therefore covered by this extension, is 
available for review at the office of the 
Hearing Clerk, Food and Drug 
Administration, Rm. 4-65, 5600 Fishers 
Lane, Rockville, MD 20857. The list may 
be reviewed in this office between 9 
a.m. and 4 p.m., Monday through Friday. 
The list includes the name of the 
substance and, where appropriate, one 
or more of the following: The FEMA 
Scientific Literature Review monograph 
number, the FEMA GRAS list number, 
and/or a citation of a regulation in Title 
21 of the Code of Federal Regulations 
(21 CFR). 

Dated: July 31.1979. 

William F. Randolph. 

Acting Associate Commissioner for 
Regulatory Affairs. 

(FR Doc 79-24115 Filed 6-1-79:1157 am) 

BILLING CODE 4110-03-M 


[21 CFR Parts 173 and 189] 

lDocket No. 78N-0208] 

Hydrazine; Proposed Removal from 
Food Additive Use 

Correction 

In FR Doc. 79-18154 appearing on 
page 33693 in the issue of Tuesday, June 
12,1979, in the third column of that page. 
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second line from the bottom, “hydrazine 
salts” should have read “hydrazine or 
hydrazine salts”. 

On page 33694, first column, six lines 
from the bottom of the first full 
paragraph, . . any human drug. . .” 
should have read “any human drug 
product. . 

In the middle column, in paragraph (b) 
of § 189.150, . . Federal Register of 

August 13,1979.“ should have read 
“. . . Federal Register of (insert date of 
publication of final regulation in the 
Federal Register).” 

BILLING CODE 1505-01-41 

[21 CFR Part 250] 

[Docket Ho. 78N-0384] 

Hydrazine in Human Drug Products; 
Declaration of New Drug Status 

Correction 

In FR Doc. 79-18152 appearing on 
page 33694 in the issue of Tuesday, June 
12,1979, the docket number in the 
heading should havejead “Docket No. 
78N-0384” instead of “Docket No. 78- 
0384”. 

BILLING CODE 1505-01-41 


[21 CFR Part 680] 

(Docket No. 79N-0097J 

Allergenic Products; Antigen E 
Potency Test 

AGENCY: Food and Drag Administration. 
action: Proposed rule. 

summary: The Food and Drug 
Administration (FDA) is proposing to 
amend the biologies regulations 
concerning Allergenic Products to 
require potency, labeling, and lot-by-lot 
release standards for short ragweed 
pollen extracts and extracts prepared 
from equal parts of giant and short 
ragweed pollen. The proposed 
amendments would provide a more 
precise and reliable potency test for 
these products. 

date: Comments by October 2,1979. 
ADDRESS: Written comments to the 
Hearing Clerk (HFA-305), Food and 
Drug Administration, Rm. 4-65,5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Michael L. Hooton, Bureau of Biologies 
(HFB-620). Food and Drug 
Administration, Department of Health, 
Education, and Welfare, 8800 Rockville 
Pike. Bethesda, MD 20205, 301-^*43-1306. 
SUPPLEMENTARY INFORMATION: 
Allergenic Products (extracts), which 
have been licensed since the early 
1900's, are administered to humans for 
the diagnosis, prevention, or treatment 


of allergies. Current licenses for 
allergenic extracts prepared from short 
ragweed pollen require that the potency 
of the extract be expressed on the label 
as either a simple ratio of raw source 
material to volume of extracting fluid 
(e.g., 1 gram (g) of pollen extracted in 10 
milliliters (mL) of extracting fluid would 
be labeled as a 1:10 extract) or the 
protein nitrogen units (PNU) of the 
extracts. A more precise and reliable 
potency test is now available for 
measuring allergenic extracts prepared 
from short ragweed pollen. 

Antigen E is the major component in 
short ragweed pollen. Data from 
published studies demonstrate the 
importance of antigen E for the 
treatment of individuals sensitive to 
such pollen. Antigen E has been 
demonstrated to liberate histamine from 
the peripheral leukocytes of ragweed 
pollen sensitive individuals, initiating an 
allergenic reaction (see Refs. 3 through 
6). In addition, the potency of allergenic 
extracts prepared from short ragweed 
pollen correlate with the antigen E 
values present in the extracts when 
measured by reactions of skin tests in 
allergenic human subjects (see Ref. 2). 
Accordingly, antigen E is demonstrated 
to be effective for the immunotherapy of 
ragweed pollen sensitive individuals 
and as an indicator to identify such 
individuals. The antigen E content of 
commercially prepared short ragweed 
pollen extracts currently varies 
significantly (Ref. 1), and the required 
potency tests do not relate to the antigen 
E values in the extracts. Consequently, 
the existing potency test based on the 
ratio of raw source material to volume 
of extracting fluid or the PNU of the 
extracts should be changed to a test 
based on the antigen E content of the 
extracts. 

The effectiveness of a 
radialimmunodiffusion test to measure 
the antigen E content of short ragweed 
pollen extracts is established as a 
reproducible assay procedure. On 
October 6,1970, the assay procedure 
was distributed by the Division of 
Biologies Standards [DBS, subsequently 
the Bureau of Biologies) to all 
manufacturers of allergenic extracts. 

The procedure was also discussed with 
the Pharmaceutical Manufacturers 
Association (PMA) in December 1970. 
The assay procedure was demonstrated 
and discussed in detail with 
manufacturers at a workshop held on 
February 9,1971. On March 16,1971, a 
memorandum was sent by DBS to 
manufacturers requesting (hat they 
submit samples of extracts and the 
results of their antigen E assays for 
comparative assay. A second letter was 


sent on June 15.1971. to those 
manufacturers who had not submitted 
samples with test results, giving them a 
second opportunity to do 90. The results 
of die collaborative study, 
demonstrating the reliability and 
accuracy of the radialimmunodiffusion 
test for measuring the antigen E content 
in short ragweed pollen extracts, were 
distributed to each manufacturer on 
August 27.1971. Since then, a number of 
manufacturers and potential 
manufacturers have received copies of 
the assay procedure and samples of the 
proposed U.S. Reference preparations. 

On the basis of the published data 
and the results of studies performed by 
the Bureau of Biologies and 
manufacturers, FDA is proposing to 
amend the biologies regulations in Part 
680 (21 CFR Part 680) by adding a new 
§ 680.4 to Subpart A to require potency, 
labeling, and lot-by-lot release 
standards for short ragweed pollen 
extracts and extracts prepared from 
equal parts of giant and short ragweed 
pollen. The potency will be based on the 
quantity (units/mL) of antigen E present 
in those extracts compared to a 
standard preparation with a known 
quantity of antigen E. 

Proposed § 680.4(a) would require the 
performance of. and detail the procedure 
for, the radialimmunodiffusion potency 
test for direct measurement of the 
antigen E content of each lot of short 
ragweed pollen extract or extract 
prepared from equal parts of giant and 
short ragweed pollen. Under proposed 
§ 680.4(a)(6), an alternative test may be 
used if it is based on an immunological 
or physical-chemical test that directly or 
indirectly measures antigen E and can 
be demonstrated to give equivalent 
results. Based on the analysis of many 
lots of extracts by the Bureau of 
Biologies, the minimum concentration of 
antigen E required will be 135 units /mL 
(1 unit is equal to approximately 1 
microgram) for a 1:10 extract 

Proposed § 680.4(b)(1) would require 
that information on final container and 
package labels include the antigen E 
content in addition to either the dry 
weight of pollen to volume of extracting 
fluid or PNU value. Because the antigen 
E will deteriorate if extracts are 
warmed, proposed § 680.4(b)(2) would 
require that the package insert 
recommend storage at 2° to 8° C at all 
times, even when the product is being 
used. The proposed potency test may 
not be sensitive enough to test very 
dilute extracts for antigen E. 
Accordingly, the package insert would 
require a statement that the antigen E 
content of these dilute extracts is 
obtained by calculation from the antigen 
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E content of a more concentrated 
extract. Die more concentrated extract 
must have been assayed for antigen E 
and officially released by the Director, 
Bureau of Biologies. 

To ensure the presence of a required 
minimum quantity of antigen E in each 
lot of extract, proposed § 680.4(c) would 
require that manufacturers submit to the 
Director, Bureau of Biologies, samples of 
each manufactured lot of extract for 
FDA testing and a protocol consisting of 
a summary of the history of the 
manufacture and testing of the loL The 
protocol should include at least the test 
results for antigen E, safety, sterility, 
preservative, and, when applicable, 
residual moisture, vacuum, and PNU. In 
addition, manufacturers must obtain 
from the Director of the Bureau an 
official release for each lot of extract 
before marketing the lot. Lot-by-lot 
release procedures are authorized by 
§§ 610.1 and 610.2 (21 CFR 610.1 and 
610.2). 

FDA believes that this proposed 
amendment to the regulations will (1) 
create greater uniformity in the antigen 
E potency of available extracts because 
a minimum quantity of antigen E would 
be required; (2) reduce or eliminate 
systemic reactions because the labeled 
potency will inform the physicians of the 
reactivity to be anticipated; and (3) 
permit effective cost control because the 
price of an extract can be related to the 
purchase of a known quantity of 
allergen. 

The minimum dating period currently 
provided for Allergenic Extracts under 
§ 610.53(a) (21 CFR 610.53(a)) will not 
apply to extracts prepared from short 
ragweed pollen once the rules proposed 
in this document become effective. A 
new dating period for each 
manufacturer’s product will be 
determined by FDA as a result of 
appropriate license amendments 
supported by data from stability studies 
performed by manufacturers on the 
antigen E content of their extracts. FDA 
advises manufacturers of short ragweed 
extract that stability studies must be 
performed on at least two lots of such 
extract. Manufacturers of extracts 
prepared from equal parts of giant and 
short ragweed pollen must perform 
stability studies on at least two lots of 
such mixture. The protocol for each 
stability study must be submitted to the 
Director, Bureau of Biologies, for 
approval. The results of the stability 
studies must be submitted at regular 
intervals to the Director, Bureau of 
Biologies, and a license amendment for 
a dating period must be submitted by 
each manufacturer based on its own 
studies. 


To permit manufacturers a reasonable 
period of time to solve any technical 
problems that they may have in 
performing the potency test for antigen 
E, and to obtain an approved license 
amendment for a dating period and 
revised labeling for their products, the 
effective date for these rules will be 180 
days after the date of publication in the 
Federal Register of the final regulation 
based on this proposal. The final 
regulation will apply to each filling of 
each lot of short ragweed pollen extract, 
or extract prepared from equal parts of 
giant and short ragweed pollen, that is 
in the manufacturer’s possession on or 
after the effective date. Manufacturers 
will be permitted to continue to prepare 
other mixtures of extracts of giant and 
short ragweed pollen, in addition to 
those prepared from equal parts, 
provided that the lot of short ragweed 
pollen extract used in such mixtures has 
been officially released by the Director, 
Bureau of Biologies, and the final mixed 
product includes appropriate antigen E 
labeling. 

The background data, information, 
and references on which the agency 
relies in this proposal may be seen in 
the office of the Hearing Clerk (HFA- 
305), Food and Drug Administration Rm. 
4-65, 5600 Fishers Lane, Rockville, MD 
20857, between 9 a.m. and 4 p.m.. 
Monday through Friday. 

References 

(1) Baer, H.. H. Godfrey, C. J. Maloney. P. S. 
Norman, and L M. Lichtenstein. “The 
Potency and Antigen E Content of 
Commercially Prepared Ragweed Extracts," 
Journal of Allergy , 45:347,1970. 

(2) Gleich, G. J., J. B. Larson. R. T. Jones, 
and H. Baer, “Measurement of the Potency of 
Allergy Extracts by Their Inhibitory 
Capacities in the Radioaliergosorbent Test." 
Journal of Allergy and Clinical Immunology. 
53:158,1974. 

(3) Norman, P. S. and L M. Lichtenstein. 
“Capacity of Purified Antigens and Whole 
Pollen Extracts to Release Histamine from 
Leukocytes of Hayfever Patients," Journal of 
Allergy and Clinical Immunology, 52:94,1973. 

(4) Norman. P. S„ L M. Lichtenstein, and K. 
Ishizaka. “Diagnostic Tests in Ragweed 
Hayfever.” Journal of Allergy and Clincial 
Immunology, 52:210,1973. 

(5) Norman, P. S.. W. L. Winkenwerder. and 
L. M. Lichtenstein, “Immunotherapy of 
Hayfever with Ragweed Antigen E: 
Comparisons with Whole Pollen Extract in 
Placebo,” Journal of Allergy, 42:93,1968. 

(6) Reisman, R. E.. K. Wicher, and C. E. 
Arbesman, “immunotherapy with Antigen E," 
Journal of Allergy, 44:83.1969. 

FDA has carefully considered the 
environmental effects of the proposed 
regulation and, because the proposed 
action will not significantly affect the 
quality of the human environment, has 


concluded that an environmental impact 
statement is not required. A copy of the 
environmental impact assessment is on 
file with the Hearing Clerk, Food and 
Drug Administration. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 502, 701, 

52 Stat. 1050-1051 as amended. 1055- 
1056 as amended (21 U.S.C. 352, 371)) 
and the Public Health Service Act (sec. 
351, 58 Stat. 702 as amended (42 U.S.C. 
262)) and under authority delegated to 
the Commissioner of Food and Drugs (21 
CFR 5.1), it is proposed that Part 680 be 
amended in Subpart A by adding new 
§ 680.4 to read as follows: 

§ 680.4 Short ragweed pollen extracts. 

(a) Potency test A potency test for 
determining the quantity of antigen E in 
each lot of short ragweed pollen extract 
and extract prepared from equal parts of 
giant and short ragweed pollen shall be 
performed within 6 weeks of the date of 
extraction. The test shall be performed 
in sextuplicate on each lot of extract 
diluted to a concentration of 20 units per 
milliliter (±10 units) of antigen E and a 
U.S. Reference preparation or in-house 
reference preparation for antigen E in 
the same concentration range as 
follows: 

(1) U.S. Reference preparations . The 
following U.S. Reference preparations 
shall be obtained from the Bureau of 
Biologies, Food and Drug 
Administration, for use in the potency 
test for determining antigen E or for use 
in the preparation of an in-house 
reference system: 

(1) A U.S. Reference preparation of 
anti-antigen E serum; and, 

(ii) A U.S. Reference preparation with 
a labeled concentration of antigen E. 

(2) Preparation for the test, (i) Melt a 
mixture of 1 percent agar and 1 percent 
sodium azide in boiling water and cool 
in a water bath at a temperature of 50* 
to 55* C. 

(ii) Transfer 0.2 milliliter of the U.S. 
Reference preparation of anti-antigen E 
serum (or the in-house reference anti¬ 
antigen E serum) into a 100x13 
millimeter test tube and warm briefly in 
the 50° to 55° C water bath. 

(iii) Transfer 2 milliliters of the agar- 
sodium azide solution described in 
paragraph (a)(2)(i) of this section into 
the test tube containing the reference 
anti-antigen E serum and stopper the 
tube. 

(iv) Mix the solution in the test tube 
by rapidly inverting the test tube five 
times, and pour the mixture onto a 
microscope slide (approximately 25x76 
millimeters) that has been coated with a 
solution of 0.1 percent agar and 
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permitted to air dry on a level surface as 
determined by a spirit level. 

(v) After the agar-sodium azide 
solution has hardened, transfer the 
microscope slide onto a sheet of graph 
paper that has a template with five 
evenly spaced dots. 

(vi) Push a metal cutter designed to 
cut a hole 3 millimeters in diameter into 
the hardened agar-sodium azide solution 
at each dot on the template and remove 
the plug with suction applied to a glass 
capillary that has been placed inside the 
metal cutter. 

(3) The test, (i) Using a fine capillary 
tube to which a rubber bulb has been 
attached, transfer a volume of an 
appropriate dilution of extract or U.S. 
Reference for antigen E (or the in-house 
reference antigen E) into the holes on 
the microscope slide in a manner that 
fills the holes but does not overflow 
them. 

(ii) Place the microscope slide inside a 
petri dish which has wet filter paper on 
the bottom and incubate at 20° to 25° C 
for at least 48 hours. 

(iii) Place the microscope slide inside 
a staining dish and cover with 10 
percent acetic acid for not longer than 2 
minutes. 

(iv) Wash the microscope slide with a 
solution of 1 percent sodium chloride. 

(v) Under a fluorescent light against a 
dark background, measure the diameter 
of the circles of precipitate to the 
nearest 0.1 millimeter with a micrometer 
or other instrument capable of 
measuring to the nearest 0.1 millimeter. 

(4) Calculations, (i) A dose-response 
curve shall be obtained using the U.S. 
Reference preparations. 

(ii) An in-house reference system may 
be prepared and used in the potency test 
for antigen E if the in-house reference 
antigen E preparation has a dose- 
response curve with a slope that does 
not differ from that of the U.S. Reference 
antigen E at the 95 percent confidence 
limits. 

(iii) Lots submitted for release shall 
also have dose-response curves with 
slopes that do not differ from that of the 
U.S. Reference antigen E at the 95 
percent confidence limits. 

(iv) The relation of the slopes shall be 
determined by transforming the dose- 
response curves to a log-linear form. 

(v) The concentration of antigen E 
shall be determined by calculation from 
the formula of the dose-response curve 
in log-linear form. 

(5) Requirements, (i) The assayed 
value of the U.S. Reference for antigen E 
shall be ±25 percent of the labeled 
value. 

(ii) The claimed antigen E content of 
the lot of short ragweed pollen extract 


being assayed shall be no less than 135 
units per milliliter for a 1:10 extract or 
67.5 units per milliliter for a 1:20 extract. 

(iii) The claimed antigen E content of 
a lot of extract prepared from equal 
parts of giant and short ragweed pollen 
shall be no less than 67.5 units per 
milliliter. 

(iv) When the lot of extract is assayed 
at the Bureau of Biologies, the antigen E 
value shall be ±25 percent of the 
claimed value. 

(6) Alternative method. If a lot of 
extract is prepared by a procedure that 
does not permit measurement of the 
antigen E content by the potency test 
described in this paragraph, a 
manufacturer may use an alternative 
method that is based on a test that 
measures antigen E and can be 
demonstrated to give equivalent results 
that are useful for release of the lot 
provided that prior approval for such an 
alternative method, in the fopn of an 
amendment of the product license, is 
obtained from the Director, Bureau of 
Biologies. 

(b) Labeling. In addition to the 
applicable labeling provisions of this 
subchapter, the following information is 
required: 

(1) Final container label and package 
label. The final container label and 
package label shall include the 
following: 

(1) The antigen E content, expressed 
as units per milliliter. 

(ii) A dry weight of pollen to volume 
of extracting fluid designation (w/v), or 
the protein nitrogen unit value (PNU). 

(iii) A reference to the enclosed 
package insert. 

(2) Package insert. The package insert 
shall include the following: 

(i) Information concerning the proper 
use of antigen E in the diagnosis and 
treatment of allergy. 

(ii) Information concerning possible 
systemic reactions and their 
management. 

(iii) A statement recommending that 
extracts be maintained at a temperature 
of 2° to 8° C at all times, even during 
use. 

(iv) A statement that the antigen E 
content of very dilute extracts is 
obtained by calculation from the antigen 
E content of a more concentrated extract 
that was analyzed, officially released by 
the Director, Bureau of Biologies, and 
subsequently diluted. 

(c) Samples and protocols; official 
release. (1) For each lot of extract, the 
following material shall be submitted to 
the Director, Bureau of Biologies, Food 
and Drug Administration. Building 29A« 
8800 Rockville Pike. Bethesda. MD 
20205. 


(1) Samples. A 20-milliliter sample 
representative of each lot of short 
ragweed pollen extract at a 
concentration of 1:10 for extracts that 
contain no glycerin, or at a 
concentration of 1:20 for extracts that 
contain 50 percent glycerin or that are 
made from equal parts of giant and short 
ragweed pollen. 

(ii) Protocols. A protocol consisting of 
a summary of the history of the 
manufacture of the product, including 
the dates and results of all tests required 
by the Director, Bureau of Biologies. 

(2) Official release. The product shall 
not be issued by the manufacturer until 
written notification of official release is 
received from the Director, Bureau of 
Biologies. 

Interested persons may, or or before 
October 2,1979, submit to the Hearing 
Clerk (HFA-305), Food and Drug 
Administration, Rm. 4-65, 5600 Fishers 
Lane, Rockville. MD 20857, written 
comments regarding this proposal. Four 
copies of any comments are to be 
submitted, except that individuals may 
submit one copy. Comments are to be 
identified with the Hearing Clerk docket 
number found in brackets in the heading 
of this document. Received comments 
may be seen in the above office between 
9 a.m. and 4 p.m., Monday through 
Friday. 

In accordance with Executive Order 
12044, the economic effects of this 
proposal have been carefully analyzed 
and it has been determined that the 
proposed rulemaking does not involve 
major economic consequences a9 
defined by that order. A copy of the 
regulatory analysis assessment 
supporting this determination is on file 
with the Hearing Clerk, Food and Drug 
Administration. 

Dated: July 25,1979. 

William F. Randolph. 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 79-23951 Filed 8-2-79; 8 45 am) 
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121 CFR Part 801J 

[Docket No. 79M-0274] 

Premarket Approval of Alpha- 
Fetoprotein Test Kits; Notice of Intent 

agency: Food and Drug Administration. 
action: Notice of intent 

summary: The Food and Drug 
Administration (FDA) is publishing a 
notice of its intent to publish a proposed 
regulation establishing restrictions on 
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the sale, distribution, and use of alpha- 
fetoprotein test kits. 

FOR FURTHER INFORMATION CONTACT. 

Joseph M. Sheehan, Bureau of Medical 
Devices (HFK-70). Food and Drug 
Administration, Department of Health, 
Education, and Welfare, 8757 Georgia 
Ave., Silver Spring. MD 20910, 301-427- 
7114. 

SUPPLEMENTARY INFORMATION: Since 
October 1978, FDA has received a 
number of applications for premarket 
approval of alpha-fetoprotein (AFP) kits. 
Since that time, FDA has received 
numerous comments on AFP kits. On 
February 26.1979. FDA held a public 
hearing before an advisory committee to 
permit public discussion of approval of 
AFP kits. FDA has also received the 
recommendations of the advisory 
committee. After considering the 
applications, the comments, the 
recommendations of the advisory 
committee, and all the relevant 
information available, FDA has decided 
to propose a regulation under section 
520(e) of the Federal Food, Drug and 
Cosmetic Act (21 U.S.C. 360j(e)), 
establishing restrictions on the sale, 
distribution, and use of AFP test kits as 
a condition of approval of any 
applications. The regulation establishing 
restrictions will be published in a future 
issue of the Federal Register. 

Dated: July 30.1979. 

Sherwin Gardner, 

Acting Commissioner of Food and Drugs. 

|FR Doc. 79-23804 FlU-d 7-30-79; 12:06 proj 
BILLING CODE 4110-03-41 


[21 CFR Part 1000] 

Diagnostic X-ray Systems; Proposed 
Amendment of Assembly and 
Reassembly Provisions 

Correction 

In FR Doc. 79-11677 appearing on 
page 22755 in the issue of Tuesday, April 
17.1979, in the first column of page 
22758. complete the twelfth line from the 
top of the page as follows: ". . . the 
installation of specified components into 
an x-ray system on an exchange 
[basis]. . 

BILLING CODE 1505-01-41 


[21 CFR Part 10201 

l Docket No. 79N-0148] 

Diagnostic X-ray Systems and Their 
Major Components; Amendments to 
Performance Standard 

agency: Food and Drug Administration. 


action: Proposed Rule. 

summary: The Food and Drug 
Administration (FDA) proposes to 
amend the performance standard for 
diagnostic x-ray systems and their major 
components to (1) revise the definition 
of a "radiation therapy simulation 
system"; (2) raise the maximum allowed 
aluminum equivalent thickness for 
radiation therapy simulator table tops; 

(3) exempt radiation therapy simulator 
light localizers from requirements 
concerning minimum illumination; and 

(4) exempt fluoroscopic therapy 
simulator systems from requirements 
concerning maximum allowable 
entrance exposure rates. The 
amendments would bring applicable 
provisions of the standard into 
agreement with existing manufacturing, 
marketing, and clinical practices as well 
as with existing FDA interpretations and 
variances. 

date: Comments by Octobers 1979. 

address: Written comments to the 
Hearing Clerk (HFA-305), Food and 
Drug Administration, Rm. 4-65. 5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT 

Robert Phillips, Bureau of Radiological 
Health (HFX-460), Food and Drug 
Administration. Department of Health, 
Education, and Welfare, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
3426. 

supplementary information: Since the 
diagnostic x-ray equipment performance 
standard (§§ 1020.30,1020.31, and 
1020.32 (21 CTO 1020.30,1020.31, and 
1020.32)) was proposed (36 FR 19607, 
October 8,1971), several questions have 
been raised by manufacturers and other 
interested parties concerning the 
applicability of specific requirements of 
the performance standard to radiation 
therapy simulators. In particular, 
petitions for variance were submitted by 
four radiation therapy simulator 
manufacturers before the effective date 
of the standard (August 1,1974). All four 
products were fluoroscopic x-ray 
systems designed exclusively for 
therapy simulation, and all four petitions 
dealt with essentially the same aspects 
of fluoroscopic x-ray system 
performance. FDA determined at that 
time that the arguments given by 
manufacturers in their petitions were 
valid, i.e., compliance with the standard 
would impair the accuracy and 
effectiveness of the simulation while the 
additional dose to the patient resulting 
from the relaxed requirements for 
radiation therapy simulators would not 
be significant when compared to the 


dose received from the radiation therapy 
treatment itself. 

Therefore, a notice of proposed 
rulemaking was published in the Federal 
Register of July 22,1974 (39 FR 26651) 
and the proposed amendments were 
published as a final rule (39 FR 36000) 
on October 7.1974. The amendments 
stated that radiation therapy simulators 
were: 

(1) Fluoroscopic x-ray systems 
intended for localizing the volume of 
tissue to be irradiated during radiation 
therapy (§ 1020.30(b)(50)j; 

(2) Exempt from the requirements of 

§ 1020.31(g) (21 CFR 1020.31(g)) for spot- 
film devices; 

(3) Exempt from the requirement for a 
primary protective barrier 

(§ 1020.32(a)(1) (21 CFR 1020.32(a)(1))) if 
operated remotely and if appropriate 
information was provided to users; 

(4) Exempt from the field aligmnent 
requirement for image-intensified 
fluoroscopy (8 1020.32(b)(2)); and 

(5) Allowed to have a cumulative on- 
time timing device that did not produce 
an audible signal after 5 minutes of x- 
ray production (8 1020.32(g)). 

Although these amendments 
recognized the need for specific 
provisions in the performance standard 
for the radiation therapy simulator, the 
agency has since become aware of other 
problems relating to this type of 
equipment that should be addressed by 
further amendments to the standard. 
FDA, therefore, proposes the following 
specific amendments: 

(1) The definition for a radiation 
therapy simulator system in 
8 1020.30(b)(50) would be revised by 
changing the phrase "fluoroscopic x-ray 
system intended for" to read 
"radiographic or fluoroscopic x-ray 
system primarily intended for." 

The current definition of a radiation 
therapy simulator in § 1020.30(b)(50) 
recognizes only fluoroscopic-type 
simulator systems. Some radiation 
therapy simulator systems now being 
marketed, however, are radiographic 
rather than fluoroscopic. Because 
radiographic therapy simulator systems 
do not fit the current definition and 
because radiographic type therapy 
simulators are designed for the 
visualization of any part of the body, 
under current regulations they would be 
classified as general purpose 
radiographic x-ray systems. The systems 
would then be subject to the positive 
beam limitation (PBL) requirements of 
8 1020.31(e)(2). The October 1974 
amendment to the standard recognized 
that fluoroscopic therapy simulators 
should be relieved from the beam 
limitation requirements of §§ 1020.31(g) 
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and 1020.32(b)(2) because the 
requirement interfered with the accurate 
use of the device and relief from these 
requirements would not significantly 
increase the radiation exposure to the 
patient. The agency believes that the 
same arguments apply to radiographic 
therapy simulator systems and the PBL 
requirements of the performance 
standard. Furthermore, all known 
radiographic x-ray systems designed for 
therapy simulation have radiopaque 
markers permanently mounted in the 
useful x-ray beam. These markers are 
used to outline the therapy treatment 
field on a simulator film and preclude 
the use of these systems as general 
purpose systems. In recognition of these 
conditions, an advisory opinion was 
6ent to manufacturers on July 22,1976, 
stating that radiographic radiation 
therapy simulator systems would be 
considered "other than*' general purpose 
radiographic x-ray systems and thus 
subject to the Held limitation and 
alignment requirements of § 1020.31(f)(4) 
rather than $ 1020.31(e)(2). This proposal 
would formalize that advisory opinion 
by changing the definition of radiation 
therapy simulators to include 
radiographic systems. 

(2) Section 1020.30(n) currently limits 
radiation therapy simulation system 
table tops to 1.5 millimeters (mm) 
maximum aluminum equivalent 
thickness of material between the 
patient and image receptor. The agency 
proposes to raise this value to 5.0 mm. 

Recently, a variance was granted to 
EMI Therapy Systems, Inc. (43 FR 9862, 
March 10,1978) allowing the 
manufacture of therapy simulator tables 
whose thickness exceeded the limits 
allowed by $ 1020.30(n). The variance 
was granted because it was 
demonstrated that the positional 
stability necessary for accurate 
simulation could not be obtained with a 
cantilevered table whose thickness was 
less than 1.5 mm aluminum equivalent 
In addition, it was shown that the net 
increase in dose to the patient from the 
significantly thicker table proposed by 
the manufacturer would be much less 
than one percent of any anticipated 
treatment dose. FDA has determined 
that the arguments made in the variance 
petition would be applicable to all 
radiation therapy simulator tables. The 
agency, therefore, proposes to raise the 
maximum aluminum equivalence limit of 
§ 1020.30(n) for radiation therapy 
simulator table tops to 5.0 mm. 

(3) The proposed amendment to 
§ 1020.31(d)(2)(ii) would exempt 
radiation therapy simulator systems 
from the requirements specifying 


minimum illumination for defining x-ray 
fields. 

Several manufacturers have indicated 
difficulty in meeting the minimum 
illumination requirement of 
S 1020.31 (d)(2)(ii) and still manufacture 
equipment capable of accurately 
defining the simulated treatment field. 
The minimum illumination requirement 
leads to the use of light bulbs with fairly 
large filaments for adequate heat 
dissipation. However, radiation therapy 
simulators provide various scales and 
visual guides projected in the light Reid 
which are used in the simulation. 
Because of penumbra effects, the 
accuracy of the scales and guides is lost 
when a large filament bulb is used. 
Therefore, the minimum illumination 
requirement can lead to less accurate 
and effective treatment planning. The 
agency believes that because the light 
field is an essential feature in the 
simulation, it must necessarily be bright 
enough to be visible under ambient 
lighting conditions. It is unlikely that a 
therapy simulator would be 
manufactured with a light field that will 
not adequately define the x-ray field. 
The minimum illumination requirement 
is therefore unnecessary and 
detrimental to proper radiation 
treatment planning. 

(4) Fluoroscopic radiation therapy 
simulators would be exempt from the 
maximum exposure rate limits specified 
in 5 1020.32(d). 

Some types of fluoroscopic radiation 
therapy simulators are designed to 
simulate a very wide range of treatment 
types. Such systems must necessarily 
provide a la^ge range of source-tOrskin 
distances (SSD’s). If the system is 
adjusted to meet the exposure rate limits 
of § 1020.32(d)(1) at the smallest SSD, an 
inadequate image could be produced at 
the largest SSD. One possible solution 
would be to tie the x-ray source output 
into an x-ray source position sensor, but 
this would add unnecessary complexity 
and expense to the system. Other types 
of solutions are possible, but they also 
add considerable expense and/or do not 
allow the most effective means of 
simulation. FDA believes that, because 
these devices are used only on patients 
who are scheduled to receive radiation 
therapy doses of hundreds to thousands 
of rads, the slight increase in patient 
dose that will result from relaxing the 
entrance exposure limit for fluoroscopic 
therapy simulator systems is not 
significant. Therefore, the agency 
proposes to exempt fluoroscopic 
radiation therapy simulators from the 
requirement of § 1020.32(d). 

FDA proposes that these amendments 
become effective on the date of 


publication of the final rule in the 
Federal Register. This early effective 
date is considered feasible because the 
new provisions contained in the 
regulation are for clarification and are 
consistent with interpretations that have 
been issued previously. 

The Commissioner has carefully 
considered the environmental effects of 
the proposed regulation and, because 
the proposed action will not 
significantly affect the quality of the 
human environment, has concluded that 
an environmental impact statement is 
not required. A copy of the 
environmental impact assessment is on 
file with the Hearing Clerk, Food and 
Drug Administration. 

Therefore, under the Public Health 
Service Act as amended by the 
Radiation Control for Health and Safety 
Act of 1968 (sec. 358, 82 Stat. 1177-1179 
(42 U.S.C. 263f)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.1). it is proposed 
that Part 1020 be amended as follows: 

1. In § 1020.30 by revising paragraphs 
(b)(50) and (n) to read as follows: 

§ 1020.30 Diagnostic x-ray systems and 
their major components. 

• • * • • 

(b) ‘ * * 

(50) "Radiation therapy simulation 
system" means a radiographic or 
fluoroscopic x-ray system intended 
primarily for localizing the volume to be 
exposed during radiation therapy and 
confirming the position and size of the 
therapeutic irradiation field. 

• • ♦ • • 

(n) Aluminum equivalent of material 
between patient and image receptor. 

The aluminum equivalent of each of the 
items listed in Table II. which are used 
between the patient and image receptor, 
shall be determined by x-ray 
measurements made at a potential of 
100 kilovolts peak and with an x-ray 
beam that has a half-value layer of 2.7 
millimeters of aluminum. This 
requirement applies to front panel(s) of 
cassette holders and film changers 
provided by the manufacturer for patient 
support or for prevention of foreign 
object intrusions. It does not apply to 
screens and their associated mechanical 
support panels or grids. 

Table II 


Alummum 

(torn equivalent 

{millimeters) 


Front panet(s) of cassette holder (lot* of a*) , 1.0 

Front panel(s) of film changer (total of alt) .. 1.0 

Stationery tabletop .. 1.0 

Moveable tabletop (including stationary sub top) .. 1 5 

Cradle ____ _ , 2 0 

Radiation therapy simulator tabletop __ 5.0 
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2. In § 1020.31 by revising paragraph 
(d)(2)(H) to read as follows: 

§ 1020.31 Radiographic equipment 
***** 

(d) • • * 

(2) • • • 

(ii) When a light localizer is used to 
define the x-ray field, it shall provide an 
average illumination of not less than 160 
lux (15 footcandles) at 100 centimeters 
or at the maximum SID, whichever is 
less. The average illumination shall be 
based upon measurements made in the 
approximate center of each quadrant of 
the light field. Radiation therapy 
simulation systems are exempt from this 
requirement. 

3. In § 1020.32 by adding new 
paragraph (d)(4) to read as follows: 

§ 1020.32 Fluoroscopic equipment 
* * * « * 

(d) * • * 

(4) Exemptions. Fluoroscopic 
radiation therapy simulation systems 
are exempt from this requirement. 

• * * « * 

Interested persons may, on or before 
October 2,1979, submit to the Hearing 
Clerk (HFA-305), Food and Drug 
Administration, Rm. 4-65, 5600 Fishers 
Lane, Rockville, MD 20857, written 
comments regarding this proposal. Four 
copies of any comments are to be 
submitted, except that individuals may 
submit one copy. Comments are to be 
identified with the Hearing Clerk docket 
number found in brackets in the heading 
of this document. Received comments 
may be seen in the above office between 
9 a.m. and 4 p.m., Monday through 
Friday. 

In accordance with Executive Order 
12044, the economic effects of this 
proposal have been carefully analyzed, 
and it has been determined that the 
proposed rulemaking does not involve 
major economic consequences as 
defined by that order. A copy of the 
regulatory analysis assessment 
supporting this determination is on file 
with the Hearing Clerk, Food and Drug 
Administration. 

Dated: July 25.1979. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory A/fairs. 

|FR Doc 79-23641 Filed 8-2-79; *45 am) 

BILLING CODE 4110-03-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

[40 CFR Part 52] 

[FRL 1290-7] 

Implementation Plan Revisions for 
Nonattainment Areas in the 
Commonwealth of Puerto Rico; 
Availability 

agency: Environmental Protection 
Agency. 

action: notice. 

summary: EPA announces today that 
the Puerto Rico plan revision, due for 
submittal by January 1,1979 under the 
requirements of the Clean Air Act, as 
amended August 7,1977, has been 
received and is available for public 
inspection. A notice of proposed 
rulemaking describing the revision will 
be published in the Federal Register at a 
later date at which time the public will 
be formally invited to submit written 
comments; the period for the submittal 
of written comments will extend for 60 
days from the date of publication of the 
Notice of Proposed Rulemaking. 

addresses: The Puerto Rico submittal 
may be examined during normal 
business hours at the following 
addresses: 

U.S. Environmental Protection Agency. Air 
Programs Branch, Room 908. Region II 
Office, 26 Federal Plaza, New York, New 
York 10007. 

U.S. Environmental Protection Agency. 
Caribbean Field Office. Fernandez Juncos 
Avenue Stop 8W, Pta. De Tierra, San Juan, 
Puerto Rico 00902. 

Puerto Rico Environmental Quality Board. 

204 Del Parque St comer of Pumarada, 
Santurce. Puerto Rico 00910. 

U.S. Environmental Protection Agency. Public 
Information Reference Unit, 401 M Street, 
S.W., Washington. D.C. 20460. 

All comments should be addressed to: 
Eckardt C. Beck. Regional 
Administrator, Region II Office, U.S. 
Environmental Protection Agency, 28 
Federal Plaza, New York, New York 
10007. 

FOR FURTHER INFORMATION CONTACT: 

William S. Baker. Chief. Air Programs 
Branch, U.S. Environmental Protection 
Agency, Region II Office, 26 Federal 
Plaza, New York, New York 10007 (212) 
264-2517. 

SUPPLEMENTARY INFORMATION: Section 
172 of the Clean Air Act, as amended 
August 7,1977, requires that states 
submit revisions to their implementation 
plans by January 1 , 1979 to provide for 
attainment of national ambient air 
quality standards in areas designated as 


nonattainment. The Administrator 
designated a number of areas in Puerto 
Rico as nonattainment on March 3,1978 
(43 FR 8962). These were subsequently 
modified and further clarified on 
January 25.1979 (44 FR 5119). Puerto 
Rico has responded to this requirement 
by preparing an implementation plan 
revision. The purpose of this notice is to 
call the public’s attention to the fact that 
this revision has been formally 
submitted and is available for public 
inspection. A description of the revision 
will be published in the Federal Register 
at a later date as part of a notice of 
proposed rulemaking. 

(Sections 110 and 172 of the Clean Air Act (42 
U.S.C. 7410 and 7502).) 

Dated: July 27.1979. 

Eckardt C. Beck, 

Regional A dministrator. En vironmental 
Protection Agency. 

fFK Doc. 79-24062 Filed *-2-79; *45 am) 

BILUNG CODE 6560-01-* 


[40 CFR Part 52] 

[FRL 1290-4] 

Proposed Rulemaking for State of 
Oregon 

agency: Environmental Protection 
Agency (EPA). 

action: Notice of Proposed Rulemaking, 

summary: On May 14,1979, the State of 
Oregon submitted to EPA proposed 
revisions to the field burning regulations 
which are presently enforceable as part 
of the Oregon State Implementation Plan 
(SIP). These regulations had been 
adopted by the Environmental Quality 
Commission (EQC) on December 15, 
1978. and were amended by the EQC on 
May 25,1979. On June 29.1979 the 
regulations were again amended and 
were submitted to EPA on June 28,1979 
and July 5,1979 respectively. EPA is 
proposing to approve the Oregon 
submittal. 

The public is invited to submit written 
comments regarding this proposed 
rulemaking from the date of this Notice 
until thirty (30) days after EPA publishes 
in the Federal Register Notice that the 
comment period will close in thirty (30) 
day9. This notice that the comment 
period will close in thirty (30) days will 
be issued after EPA receives adequate 
documentation from the State of Oregon 
that the procedural, technical, and 
regulatory problems discussed in the 
“Supplemental Information** section 
below have been adequately addressed. 
It is expected that the State will provide 
EPA with such adequate documentaton 
within a reasonable period of time. 
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oate: Comments will be accepted up to 
and incuding the 30th day after EPA 
publishes in the Federal Register Notice 
that the comment period will close in 
thirty days, 

addresses: The Oregon submittal may 
be examined during normal business 
hours at the following locations. 

Public Information Reference Unit. Library 
System Branch. Environmental Protection 
Agency. 401 M Street SW M Washington. 
D.C. 20460. 

Library. Environmental Protection Agency 
Region 10.1200 Sixth Avenue. Seattle. 
Washington 98101. 

State of Oregon, Department of 
Environmental Quality. 522 S.W 5lh 
Avenue, Yeon Building, 4th Floor. Portland. 
Oregon 97207. 

COMMENTS SHOULD BE ADDRESSED TO: 

Laurie M. Krai. Air Programs Branch. M/ 
S 629. Environmental Protection Agency. 
1200 Sixth Avenue, Seattle. Washington 
98101. 

FOR FURTHER INFORMATION CONTACT. 

George C. Hofer, Air Programs Branch. 
M/S 625, Environmental Protection 
Agency 1200 Sixth Avenue, Seattle, 
Washington 98101, Telephone No. (206) 
442-1125. (FTS-399-1125). 

SUPPLEMENTAL INFORMATION: 

Background 

The open burning of grass seed fields 
in the State of Oregon has been 
recognized as a very sensitive and 
complex air pollution problem for a 
number of years. EPA’s involvement in a 
control program for Oregorisopen field 
burning dates from 1972. In May 1972. 
the Administrator of EPA approved the 
Oregon State Implementation Plan (SIP) 
which had been submitted to EPA in 
accordance with Section 110 of the 
Clean Air Act Included in that plan 
were Oregon Revised Statutes. 449.930 
through 449.43, Field Burning, and 
Oregon Adminstrative Rules, 26-005 
through 26-020, Field Burning, and 
control strategy for total suspended 
particulate (TSP) which called for a total 
ban on open field burning in the 
Willamette Valley as of January 1.1975. 

The 1975 session of the Oregon 
Legislature, however, amended the 
applicable statute to eliminate the total 
ban and to replace it with a program to 
phase down the number of acres burned 
each year so that by 1978 and each year 
thereafter no more than 50,000 acres 
could be open burned. These legislative 
changes, as reflected in administrative 
regulations which substituted a phase 
down program for a total ban of open 
field burning, were submitted to EPA on 
August 1,1975 and February 17,1976 as 
proposed revisions to the Oregon SIP. 
After determining that these revisions 


met the requirements of Section 110 of 
the Clean Air Act and EPA's public 
participation provisions (40 CFR Part 51) 
the Administrator approved the 
revisions on April 18,1977. 

In 1977, the Oregon Legislature again 
amended the State statute regarding 
field burning. The major changes 
included: (1) Increasing the maximum 
number of acres allowed to be burned to 
195,000 in 1977 and 180,000 in 1978 and 
leaving it up to the Environmental 
Quality Commission (EQC) to determine 
the number to be burned in subsequent 
years. (2) Changing the language of the 
previous statute so that the EQC mu9t 
authorize the maximum allowable 
acreage "unless the EQC finds after 
hearing that other reasonable and 
economically feasible alternatives to the 
practice of annual open field burning 
have been developed" (ORS 468.475). 
Previous wording of the statute allowed 
maximum acreage to be authorized 
"only if the EQC found that reasonable 
alternatives to open burning were not 
available. 

Thereafter, on July 15,1977 the EQC 
amended the state administrative 
regulation OAR. 340-26-005 through 
260-030, to comply with the 1977 statute. 
These regulations were then submitted 
to EPA for consideration as a proposed 
SIP revision on October 6,1977. EPA 
reviewed the amended regulation and 
determined that it did not meet either 
the substantive or the procedural 
requirements of the Clean Air Act and 
therefore would have to be disapproved. 

On January 27.1978 EPA informed the 
State of Oregon of its findings and 
provided the State an opportunity to 
correct the noted procedural and 
substantive deficiencies. The Oregon 
Department of Environmental Quality 
(DEQ) decided not to correct the 
proposed SIP revision prior to the 1978 
burning season, but opted instead to 
develop an interim control strategy for 
the 1978 field burning season. The EQC 
approved a one year interim control 
strategy, which in conjunction with a 
number of additional control measures 
and a comprehensive study, provided 
for the burning during the 1978 burning 
season of up to 180,000 acres of grass 
fields. This compromise between 
interested parties, which included the 
Oregon Seed Council and the City of 
Eugene, Oregon, resulted in the recorded 
burning of 154,000 acres during the 1978 
season. 

During the above noted SIP revision 
activity. EPA issued a notice of violation 
(NOV] to the State of Oregon for 
violation of its SIP provisions during the 
1977 field burning season by permitting 
the burning of 171,500 acres in the 


Williamette Valley, substantially in 
excess of the 95,000 acres SIP limitation 
approved by EPA in April 1977. 

The State DEQ, following its statutory 
mandate, again submitted to EPA a 
revision to the Oregon SIP on May 14, 
1979 which was adopted by the EQC on 
December 15.1978. The SIP revision for 
field burning would provide for the 
burning of 180,000 acres during the 1979 
burning season and would provide for 
the imposition of various control 
measures. On June 28.1979 DEQ 
resubmitted to EPA its proposed SIP 
revision as amended on May 25.197a 
This June 28,1979 proposed revision 
was in response to several issues raised 
by EPA staff subsequent to EPA’s 
receipt of the May 14 submittal. In an 
associated action, on June 29,1979. the 
EQC adopted temporary rules with 
respect to field burning (340 OAR 28- 
005,015). These temporary rules were 
submitted to EPA on July 5, 1979 as 
amendments to the June 28,1979 
submittal 

In a SIP-related matter, on July 17. 
1979, EPA issued a NOV to the State of 
Oregon for violation of the prohibition in 
the SIP against the issuance of permits 
for more than 50.000 acres during the 
1979 field burning season. 

Rationale for Action 

This Notice of Proposed Rulemaking 
will explain EPA’s approach and 
intended action regarding field burning 
in the State of Oregon. Based on data 
from previous field burning seasons. 

EPA believes that it is possible for the 
State of Oregon to Technically support a 
proposed SIP revision which provides 
for the burning of 180.000 acres 
annually. 

However. EPA has a number of 
substantive concerns regarding the 
Technical Support Documents for the 
proposed revision as well as the 
proposed field burning regulations 
themselves. These various concerns 
make it difficult to determine at this 
time whether the proposed SIP 
relaxation would satisfy all applicable 
Clean Air Act requirements. Further, 
EPA has identified procedural problems 
associated with the proposed State 
submittal. These issues are outlined 
below and where appropriate, EPA has 
made suggestions and recommendations 
concerning actions which the State may 
wish to explore in resolving these 
problems. In short, this action provides 
the State with an opportunity to resolve 
the problems which EPA believes exist 
in the proposed field burning SIP 
revision. 
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Criteria for Final Approval 

A relaxation of a State 
Implementation Plan is permissible if it 
will not cause or contribute to 
concentrations of pollution which 
violate a National Ambient Air Quality 
Standard (NAAQS) or a Prevention of 
Significant Deterioration (PSD) 
increment. [PSD increments are the 
amount of deterioration of air quality 
which is better than the NAAQS that is 
permitted under Section 163 of the Clean 
Air Act (42 U.S.C. 7473) and 40 CFR 
51.24, 52.21 as revised 43 FR 26380, 20388 
(June 19,1978)|. Further, any approvable 
SIP revision must ensure the use of all 
reasonably available constant emission 
control methods. The imposition of such 
measures would either improve the 
ability to achieve a NAAQS or achieve 
any NAAQS in a more expeditious 
manner. Finally, the public must be 
afforded an adequate opportunity to 
review and comment on the proposed 
SIP revision (40 CFR 51.4). 

Procedural Issues. 

There are two procedural problems 
with the current field burning submittal. 
First, while the public did have an 
opportunity to review and comment on 
the field burning regulation itself prior to 
adoption on December 15,1978 and 
amendment on May 25,1979, the public 
was not afforded an opportunity to 
review and comment on the data and 
the technical analysis which the State 
ultimately submitted to EPA as part of 
the SIP REVISION. 

Second, the amendments adopted on 
June 29,1979 were not preceeded by 
adequate notice as specified by Clean 
Air Act regulations (Section 110. 40 CFR 
51.4). 

Substantive Issues 

As previously indicated, there are 
substantive issues or problems with the 
field burning regulation and with the 
technical support documents. 

The proposed regulation: 1. The 
proposed regulation provides 
exemptions to certain regulatory 
requirements for days classified as 
having “unlimited ventilation." 

However, the proposed regulation 
appears to preclude a classification of 
unlimited ventilation thus making the 
exemptions inoperative. Therefore the 
exemptions should be removed or the 
ability to classify a day as unlimited 
ventilation should be established. If a 
new classification of unlimited 
ventilation is established, then 
regulations covering those conditions 
need to be developed. 


2. If a classification of unlimited 
ventilation is established and the 
exemption to requirements for burning 
techniques, moisture content and 
acreage restrictions, become operative 
parts of the regulations, the constant 
emission control requirements of the 
Clean Air Act may not be satisfied. 

3. The proposed regulations only limit 
the amount of acreage that can be 
burned experimentally for the 1979 
season. Therefore, after 1979. there 
would be no limit on the amount of 
experimental burning allowed thus 
making the SIP revision unapprovable 
since it could not show continuing 
maintenance of the standards. 

4. The proposed regulation would 
allow the EQC to establish new annual 
acreage limitations every other year and 
thus preempt the Administrator’s 
statutory responsibility to review and 
approve the proposed SIP revision in 
accordance with the Clean Air Act 
[Clean Air Act Section 110(a)(3)(A)). 

5. It is EPA's understanding that the 
State intends to control field burning 
emissions through the use of relative 
humidity as a surrogate for fuel moisture 
content. However, the means whereby 
the State intends to implement its 
proposed approach are unclear. Also, if 
implemented in the manner suggested in 
the proposed regulations, it is unlikely to 
be effective in reducing actual 
emissions. It is suggested that, rather 
than classifying days as prohibition 
conditions based on relative humidity, 
the burning of individual fields within a 
local fire district be restricted based on 
relative humidity in a manner similar to 
the rainfall restriction. 

The technical support documents: 1. 
The demonstration of attainment of the 
24-hour NAAQS and of the 24-hour PSD 
increment does not appear to include 
consideration of all reasonable worst 
case scenarios. 

2. Several demonstrations focus on 
days with highest recorded TSP levels, 
without a clear demonstration that this 
method included the maximum impact 
of field burning. 

3. It is not clear that all of the 
demonstrations of attainment make full 
use of available data and analytical 
techniques. 

4. The demonstration of attainment 
and other supporting documentation 
contain some apparent inconsistencies. 

Some aspects of the approach used in 
the technical support information need 
to be further documented. Specifically 
documentation is needed showing the 
validity of the approach of increasing 
24-hour TSP levels on days with the 
highest values in proportion to the 
annual acreage increase. This showing 


should address an approach which 
evaluates the 24-hour impact of field 
burning on individual monitors, and 
applies a reasonable worst case burning 
quota release scenario allowed by the 
regulation to these data. This would 
involve analyzing days with probable 
field burning impact and the conditions 
which resulted in such impact. 

The technical support documents 
appear to contain some conflicting 
information and results. Different 
approaches and analytical techniques 
may produce results not supported by 
other data included in the documents. 
Therefore all available data and the 
results from all analysis conducted (for 
example chemical mass balance results, 
nepholometer readings, and days with 
known smoke intrusions) should be 
utilized to the full extent possible. 

Corrective Measures 

The problems identified above can 
best be remedied by the State. 
Concurrent with the public comment 
period initiated with this notice, it is 
suggested that the State of Oregon 
consider taking the following steps: 

1. Review and revise if appropriate in 
its judgment the technical support 
documents upon which the SIP revision 
is to be justified. Consideration should 
be given to the problems identified 
above and to any others that may be 
brought to the State's attention by other 
interested parties. 

2. Provide notice and schedule a new 
public hearing. The specific purpose 
would be to give the public opportunity 
to review and comment on the technical 
support document and on the field 
burning regulation, as previously 
adopted or with changes prompted by 
consideration of the problems identified 
in this Notice. 

3. Resubmit its SIP revision request on 
the basis of steps 1 and 2, augmented 
with comment as the State deems 
appropriate in response to this Notice. 

If these steps are taken and if in EPA's 
judgment the results meet the Criteria 
for Final Approval stated earlier in this 
Notice, a subsequent Notice would be 
published in the Federal Register to 
inform the public that the comment 
period will close in thirty (30) days. 
Following EPA’s consideration of all 
comments to the proposed rulemaking, 
EPA will promulgate a final rule 
regarding the proposed SIP revision. 

Call for Comments and information 

EPA solicits comment on the entire 
scope of the proposed Oregon field 
burning regulations currently pending 
before EPA. As EPA is recommending 
State action to resolve many of the 
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issues identified herein, it is requested 
that all comments and information 
provided to EPA also be submitted to 
the Oregon Department of 
Environmental Quality. 

(Section 110 and 172 of the Clean Air Acl (42 
U.S.C. 7410 and 7502)). 

Dated: July 28.1979. 

L. Edwin Coate, 

Acting Regional Administrator. 

JKR Due. 7V-240BS Fifed 8-2-79 8:45 urn) 

BILLING COOt 6560-01-41 


(40 CFR Part 81] 

IFRL 1291-31 

Air Quality Control Regions, Criteria 
and Control Techniques; Attainment 
Status Designations 

agency: Environmental Protection 

Agency. 

action: Proposed Rulemaking. 

summary: As required by Section 107(d) 
of Clean Air Act. as amended, on March 
3.1978 (43 FR 8962) and. subsequently, 
on January 25.1979 (44 FR 5119), the 
Environmental Protection Agency 
promulgated a list of air quality 
attainment status designations for all 
areas of New York State. These 
designations specified for each area 
whether or not the national ambient air 
quality standards for total suspended 
particulates, sulfur dioxide, carbon 
monoxide, nitrogen dioxide, and ozone 
had been attained. 

Through these promulgations, the 
entire State of New York was 
designated as “nonattainmenf* for 
ozone. However, this designation was 
based on an ozone standard which 
subsequently was revised, as announced 
by the Environmental Protection Agency 
in the February 8.1979 Federal Register 
(44 FR 8202). This revision resulted in a 
May 2.1979 request from New York 
State to redesignate certain areas as 
either attaining the revised ozone 
standard or as not being capable of 
classification. The purpose of this notice 
is to propose redesignation of portions 
of New York State regarding their 
attainment status with respect to the 
revised national ambient air quality 
standard for ozone. 

OATES: Comments must be received on 
or before September 4,1979. 

addresses: All comments should be 
addressed to: Bekardt C. Beck, Regional 
Administrator, U.S. Environmental 
Protection Agency, Region II, 26 Federal 
Plaza, New York, New York 10007. 


Copies of the proposal are available 
for public inspection during normal 
business hours at: 

U.S. Environmental Protection Agency. Air 

Programs Branch. Room 908, Region II. 26 

Federal Plaza. New York. New York 10007. 
U.S. Environmental Protection Agency. Public 

Information Reference Unit. 401 M Street 

SW.. Washington. D.C. 20460. 

New York State Department of 

Environmental Conservation. 50 Wolf 

Road, Albany. New York 12233. 

FOR FURTHER INFORMATION CONTACT: 

William S. Baker. Chief, Air Programs 
Branch. U.S. Environmental Protection 
Agency, Region II Office. 28 Federal 
Plaza, New York, New York 10007, (212) 
264-2517. 

SUPPLEMENTAL information: Section 
107(d) of the Clean Air, as amended, 
directed each state to submit to the 
Administrator of the Environmental 
Protection Agency (EPA) a list of and 
supporting information on the 
attainment status with respect to each 
national ambient air quality standard 
for every area within the state. EPA 
received this information and 
promulgated such attainment status 
designations in the March 3.1978 
Federal Register (43 FR 8962). 
Subsequent to this promulgation, the 
areas administered by EPA. Region II 
(New York. New Jersey, Puerto Rico, 
and the Virgin Islands) requested that 
modifications be made to their 
designations. EPA published these 
revisions, corrections and elaborations 
in the January 25,1979 Federal Register 
(44 FR 5119). In both of these Federal 
Register notices the entire State of New 
York was designated as 
“nonattainmenf* for ozone. This 
designation was based on ambient air 
monitoring data and analyses indicating 
statewide violation of the ozone 
standard. 

In the February 8,1979 Federal 
Register (44 FR 8202), EPA announced 
revision of the ozone standard from 
0.08ppm to 0.12ppm. Upon reviewing its 
air quality data base in relation to the 
revised ozone standard. New York State 
determined that several portions of the 
State had ambient air quality levels 
below the revised standard and that 
other areas could not be classified with 
confidence as either “nonattainmenf’ or 
“attainment/* Consequently, on May 2. 
1979 the New York State Department of 
Environmental Conservation formally 
requested that EPA redesignate several 
areas. Such redesignations are 
authorized under Section 107(d)(5) of the 
Clean Air Act 

The areas that are proposed to be 
redesignated as “Better Than National 
Standards** are: 


Southern Tier East Air Quality Control 
Region (the entire area). 

Central Air Quality Control Region (the 
Counties of Herkimer. Lewis. Jefferson, and 
Cortland). 

Hudson Valley Air Quality Control Region 
(the Counties of Fulton. Montgomery, 
Schoharie, and the northern two thirds of 

Saratoga). 

Northern Air Quality Control Region (the 
entire area except the County of 
Washington). 

The areas that are proposed to be 
redesignated as “Cannot Be Classified" 
are: 

Southern Tier West Air Quality Control 
Region (the entire area). 

Central Air Quality Control Region (the 
Counties of Oswego. Madison, and 
Oneida). 

Northern Air Quality Control Region (the 
County of Washington). 

The remainder of the state will remain 
designated as “Does Not Meet Primary 
Standards/’ 

The request for redesignation to 
“attainment" is based on an analysis of 
measured air quality data which shows 
that ambient levels in the affected areas 
are better than the revised ozone 
standard. The request for redesignation 
to “unclassifiable" is based on the 
absence of concrete evidence of ozone 
standard violations. For the Southern 
Tier West Air Quality Control Region 
(AQCR) and the County of Washington 
in the Northern AQCR, no ambient air 
quality data is available. For the Central 
AQCR. monitoring results show 
attainment of the standard; however, it 
is believed that these readings are 
unduly influenced (depressed) by the 
presence of nearby sources of nitrogen 
oxide. Inasmuch as all the areas 
proposed to be redesignated as 
“unclassifiable” are located nearby and 
downwind of areas designated as 
“nonattainmenf’ and do not contain any 
major urban centers, further evaluation 
of their attainment status is believed 
warranted. 

BP A finds the State’s request to be 
reasonably supported by adequate data 
and. therefore, proposes to revise its 
previous designations. 

The State Implementation Plan (SIP) 
for areas designated as “nonattainmenf' 
is required by Part D of the Clean Air 
Act to be revised to provide for 
attainment (for further information on 
such revisions, see 44 FR 20372. 
published on April 4,1979). If these 
proposed redesignations are ultimately 
promulgated, the areas redesignated 
either as “attainment’* or 
“unclassifiable" will no longer be 
subject to these SIP revision 
requirements. However, the 
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redesignated areas will be subject to 
Prevention of Significant Air Quality 
Deterioration (PSD) requirements (43 FR 
26380, June 19,1978). Further, the areas 
redesignated as “unclassifiable" are 
subject to PSD monitoring requirements 
to determine their actual attainment 
status. Should these monitoring studies 
indicate “nonattainment,” a plan 
revision will be required within nine 
months of such a finding. 

Because the data supporting the 
State's request for redesignations had 
been previously available for public 
inspection and comment with regard to 
the original designations and because 
these proposed redesignations, if 
promulgated, relieve the Slate of the 
need to revise its SIP to meet Part D 
Clean Air Act requirements in the 
affected areas, only a 30-day public 
comment period is being established. 
EPA will continue to review and process 
the applicable SIP revisions recently 
submitted by the State to meet these 
requirements unless and until final 
approval of this proposal is published in 
the Federal Register. 

Interested persons may participate in 
this rulemaking by submitting written 
comments to the EPA Region II Office as 
indicated in the -Addresses** section of 
this notice. All comments received on or 
before September 4,1979. will be 
considered. Comments received by EPA 
will be available for public inspection 
during normal business hours at the EPA 
Region II Office. 

Under Executive Order 12044, EPA is 
required to judge whether a regulation is 
“significant** and therefore subject to the 
procedural requirements of the Order or 
whether it may follow other specialized 
development procedures. EPA has 
reviewed this package and determined 
that it is a specialized regulation not 
subject to the procedural requirements 
of Executive Order 12044. 

(Secs. 107(d), 171(2), 301(a), of the Clean Air 
Act. as amended (42 U.S.C. 7407(d). 7501(2). 
7601(a)) 

Dated: June 25,1979. 

Ixkardt C Beck, 

Regional Administrator . Environmental 

Protection Agency . 

[FR Doc. 79-24077 Filed 8-2-79. &45 amj 

BILLING CODE 6560-01-11 


(40CFR Part 120] 

(FRL 1290-5J 

Water Quality Standards, Surface 
Waters of the State of Ohio 

agency: Environmental Protection 
Agency. 


action: Public Hearing Notice. 


summary: On August 8,1978, the 
Regional Administrator for Region V of 
the United States Environmental 
Protection Agency (EPA). approved the 
water quality standards adopted by the 
State of Ohio except for several 
provisions. On July 6,1979, the Agency 
proposed rules to correct the 
deficiencies in the non-approved 
portions. The EPA will hold three public 
hearings in the State of Ohio, to receive 
comments on the Proposed Rulemaking 
for Ohio Water Quality Standards. 

dates: The public hearings will take 
place during the afternoon and evening 
on September 17,1979, in Columbus, 
September 19,1979, in Dayton, and 
September 21,1979, in Akron. All 
written comments received on or before 
October 5,1979, will be considered in 
the preparation of the final rulemaking. 
Comments should be submitted to the 
person listed immediately below. 

hearing addresses: The Columbus 
hearing will be held at Ohio State 
University, in the Fawcett Center for 
Tomorrow, 2400 Olentangy River Road. 
The Dayton hearing will be held at the 
University of Dayton, in the Boll 
Theatre, John F. Kennedy Memorial 
Union, 300 College Park Avenue. The 
Akron hearing will be held at the 
University of Akron; the afternoon 
session will be held in the Summitt 
Lounge, Gardner Student Center and the 
evening session, at the Olin Auditorium, 
Room Number 124. 

FOR FURTHER INFORMATION CONTACT: 

William Benjey, Water Division, EPA, 
Region V, 230 South Dearborn Street. 
Chicago. Illinois 60604. (312-353-2172). 

SUPPLEMENTARY INFORMATION: 

The EPA will hold three public 
hearings in the State of Ohio, to receive 
comments on a Proposed Rulemaking for 
Ohio Water Quality Standards. 

The substantive provisions of the 
Proposed Rulemaking would increase 
the stringency of the dissolved oxygen 
and cyanide criteria from warm water 
habitat protection, provide for 
consistent methodologies in determining 
thermal and non-thermal mixing zones, 
set the definition of low-flow streams at 
0.1 cubic foot per second for the flow 
which occurs over 7 days each 10 years, 
and would require the State to evaluate 
more thoroughly, justifications 
submitted to EPA for beneficial use 
downgradings of stream segments. 


A copy of the full text of the Proposed 
Rulemaking has been sent to the main 
public library in each county in Ohio 
and will be available for review there. 
The same document may also be 
obtained by writing, calling, or visiting: 

William Benjey, Water Division, EPA, 230 S. 

Dearborn, Chicago, III. 60604 (312-353- 

2172). 

This document is available at no cost to 
the public. 

The public hearings will take place 
during the afternoon and evening on 
September 17,1979. in Columbus, 
September 19,1979, in Dayton, and 
September 21.1979, in Akron. The 
Columbus hearing will be held at Ohio 
State University, in the Fawcett Center 
for Tomorrow, 2400 Olentangy River 
Road. The Dayton hearing will be held 
at the University of Dayton, in the Boll 
Theatre, John F. Kennedy Memorial 
Union, 300 College Park Avenue. The 
Akron hearing will be held at the 
University of Akron; the afternoon 
session will be held in the Summitt 
Lounge. Gardner Student Center and the 
evening session at the Olin Auditorium, 
Room 124. All afternoon sessions will 
run from 1-4:30 p.m. and the evening 
sessions from 7-10:30 p.m. 

Persons or groups wishing to make 
oral presentations or submit prepared 
statements may do so at these hearings. 
Please contact William Benjey on or 
before September 7,1979, to be 
scheduled to speak at one of the 
hearings. A period of time will be set 
aside for unscheduled speakers. Those 
wishing to make oral presentations are 
encouraged to submit a written copy to 
the USEPA. Presentations should be 
brief (less than 10 minutes) to allow all 
parties to participate. A time limit may 
be imposed, based upon the number of 
individuals wishing to speak. 

Interested persons who are unable to 
attend may submit their comments to 
William Benjey. The deadline for receipt 
of all written comments on the Proposed 
Rulemaking is October 5,1979. 

Dated: July 27,1979. 

John McGuire, 

Regional Administrator, Region V, United 
States Environmental Protection Agency, 

(FR Doc. 79-24207 Filed 8-2-79; &4S am] 

BILLING CODE 6560-01-M 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

144 CFR Part 60] 

[Docket No. FEMA-B] 

Criteria for Land Management and Use 
in the National Flood Insurance 
Program 

agency: Office of Federal Insurance and 
Hazard Mitigation, Federal Emergency 
Management Agency. 
action: Proposed rulemaking._ 

summary: This rule proposes a revision 
to the National Flood Insurance 
Program’s flood plain management 
regulations to allow dry-floodproofed 
residential basements in identified 
special flood hazard areas. Advance 
Notice of Proposed Rulemaking was 
given at 41 FR 46962 (October 26,1976). 
oate: Comments received on or before 
October 2,1979 will be considered prior 
to the publication of the final rule. 
address: Comments should be mailed 
or delivered to Donald L. Collins, 
Division of Policy Analysis and 
Consumer Affairs, Office of Federal 
Insurance and Hazard Mitigation, Room 
5136, 451 Seventh Street SW.. 
Washington, D.C. 20410, for inclusion 
into the Rules Docket. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Richard W. Krimrn, National Flood 
Insurance Program, (202) 755-5581 or 
Toll-Free line (800) 424-8872, Room 5270. 
451 Seventh Street SW., Washington, 
D.C. 20410. 

SUPPLEMENTARY INFORMATION: The 

National Flood Insurance Program’s 
flood plain management criteria, set 
forth at 44 CFR 60.3, previously 24 CFR 
1910.3, presently require that the lowest 
floor (including*basement floor) of 
residential structures be elevated to or 
above the 100-year flood (i.e., base 
flood) elevation. Thus, the construction 
of residential basements is prohibited 
below the base flood elevation unless 
the community is granted an exception 
from that prohibition by the 
Administrator. 

The proposed rule would modify that 
present requirement so as to permit 
basements below the level of the base 
flood without requiring an exception, if 
the basements are dry floodproofed to 
the base flood elevation. Therefore, 
residential and nonresidential structures 
would be treated in a similar manner for 
flood plain management and insurance 
rating purposes. 

Originally, residential basements 
were prohibited because there was 
uncertainty over the effectiveness of 
basement floodproofing, as well as 


uncertainty over the cost of 
construction. However, a recently 
completed study prepared for the 
Department of Housing and Urban 
Development, Manual for the 
Construction of Residential Basements 
in Non-Coastal Flood Environs , 
prepared by the National Association of 
Home Builders Research Foundation, 
Washington. D.C. (U.S. Government 
Printing Office, March, 1978) has 
concluded that dry floodproofed 
residential basements can be safe and 
not inordinately expensive. Copies of 
the manual are available upon written 
request to the Federal Emergency 
Management Agency. Office of Federal 
Insurance and Hazard Mitigation, 451 
Seventh St. SW., Washington, D.C. 

20410. 

It is to be noted that there is an 
unexpectedly high demand for 
construction of floodproofed residential 
basements in most northern States. This 
demand results from climatic conditions, 
including efficient placement of furnaces 
in basements and protection from 
tornadoes. Additionally, since 
excavations are made to place footings 5 
to 6 feet below grade in order to 
properly anchor homes from frost heave 
in those climates, it is practical to allow 
for construction of basements since 
basements are customary in most 
northern States, and without them, 
homes are difficult to sell. 

It has been determined that this 
proposed rule does not have a 
substantial impact upon the quality of 
the environment. A finding to that effect 
is included in the formal docket file and 
is available for public inspection and 
copying at the Division of Policy 
Analysis and Consumer Affairs, Office 
of Federal Insurance and Hazard 
Mitigation, Room 5136, 451 Seventh 
Street SW.. Washington, D.C. 20410. 

Interested persons may participate in 
this rulemaking by submitting written 
data, views, or arguments to the above 
address. Each person submitting a 
comment should include his name and 
address and refer to the document by 
the docket number indicated in the 
heading and give reasons for any 
recommendations. Comments received 
on or before October 2,1979, will be 
considered before final action is taken 
on this proposal. Copies of all written 
comments received will be available for 
examination by interested persons. This 
proposed rule may change in light of the 
comments received. Accordingly, Pari 60 
of Title 44 of the Code of Federal 
Regulations is proposed to be amended 
as follows: 

1. Section 60.3(c)(2), (4) and (7) are 
revised to read as follows: 


§ 60.3 Flood plain management criteria for 
flood-prone areas. 

• * * • • 

(c) • * * 

(2) Require that all new construction 
and substantial improvements of 
residential structures within Zones Al- 
30 on the community’s FIRM (i) have the 
lowest floor (including basement) 
elevated to or above the base flood 
level; or (ii) together with attendant 
utility and sanitary facilities be designed 
so that the first floor is at or above the 
base flood level and any basement area 
passage of water without reliance on 
human intervention. The basement area 
below the base flood level shall employ 
structural components with the 
capability to resist hydrostatic and 
hydrodynamic loads and the effects of 
buoyancy for the base flood. 

(3) * * * 

(4) Provide that where floodproofing is 
utilized for a particular structure either 

(i) a registered professional engineer or 
architect shall certify that the 
floodproofing methods used in the 
structure’s design satisfy the 
floodproofing standards of Paragraphs 
(c)(2)(ii), (c)(3)(ii), (c)(7)(ii) or (c)(8)(H) of 
this section, whichever is applicable, or 

(ii) the floodproofing methods used in 
the structure’s design shall satisfy a 
legally enforceable local regulation, to 
be submitted to the Administrator, 
which is certified to by a registered 
professional architect or engineer as 
containing the detailed floodproofing 
standards of paragraphs (c)(2)(ii), 
(c)(3)(H), (c)(7)(H) or (c)(8)(H). of this 
section. 

( 5 ) * * * 

( 6 ) • • * 

(7) Require within any AO zone on the 
community’s FIRM that all new 
construction and substantial 
improvements of residential structures 
(i) have the lowest floor (including 
basement) elevated above the crown of 
the nearest street to or above the depth 
number specified on the community’s 
FIRM; or (ii) together with attendant 
utility and sanitary facilities be designed 
so that the first floor is elevated above 
the crown of the nearest street to or 
above the depth number specified on the 
community’s FIRM and any basement 
area below that level be floodproofed to 
satisfy the criteria of paragraph (c)(2)(H) 
of this section. 

§60.6 [Amended) 

4. Section 60.6(b)(3) is deleted. 

(42 U.S.C. 4001 et seq.; and Executive Order 
12127 (44 FR 19367).) 
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Issued: July 26.1979. 

Gloria M. Jimenez, 

Federal Insurance Administrator. 

|FR Doc 79-23943 Filed 9-2-79; 945 am] 

BILLING CODE 4210-23-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

[47 CFR Part 73] 

IDB Docket No. 79-185; RM-3310] 

FM Broadcast Station in West Union, 
Ohio; Proposed Changes in Table of 
Assignments 

agency: Federal Communications 
Commission. 

ACTION: Notice of Proposed Rule 
Making. 

summary: Action taken herein proposes 
the assignment of a first Class A FM 
channel to West Union, Ohio, in 
response to a petition filed by Harold 
Parshall. The proposed channel could be 
used to bring a first full-time local aural 
broadcast service to West Union. 
dates: Comments must be filed on or 
before September 25,1979, and reply 
comments must be filed on or before 
October 15,1979. 

addresses: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION CONTACT: 

Mildred B. Nesterak, Broadcast Bureau. 
(202) 632-7792. 

SUPPLEMENTARY INFORMATION: 

Adopted: July 25, 1979. 

Released: July 31,1979. 

In the matter of amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations. (West Union, Ohio), 
BC Docket No. 79-185, RM-3310. 

1. Petitioner, Proposal, Comments, (a) 
A petition for rule making 1 was filed by 
Harold Parshall ("petitioner"), proposing 
the assignment of Channel 276A to West 
Union. Ohio, as its first FM assignment. 
An opposition to the proposal was filed 
by Highland Broadcasting Company 
(“Highland"), licensee of Stations 
WSRW and WSRW-FM, Hillsboro. 

Ohio. 

(b) The channel can be assigned in 
compliance with the minimum distance 
separation requirements. 

(c) Petitioner states that he will apply 
for the channel, if assigned. 

2. Community Data-~{ a) Location. 

West Union, seat of Adams County, is 
located approximately 161 kilometers 
(100 miles) south of Columbus, Ohio. 


1 Public Notice of the petition was given on 

January 30.1979, Report No. 1162. 


(b) Population. West Union—1,951; 
Adams County—18,957. 2 

(c) Present Local Aural Broadcast 
Service. There is no local aural 
broadcast service in West Union or 
Adams County. 

3. Economic Considerations. 

Petitioner asserts that although Adams 
County has been an economically 
depressed area, it is improving due to 
continuing construction of the 
Appalachian Highway. He states that 
two large power generating plants are 
under construction on the Ohio River at 
the southern edge of Adams County. He 
also notes that a number of housing 
subdivisions are nearing completion 
around West Union. Petitioner points 
out that the proposed channel could be 
used to provide an outlet for self- 
expression, public affairs programs, 
agricultural programs, weather and 
market reports, sports programs and 
service to minority groups. 

4. In its opposition, Highland argues 
that the petition is technically deficient. 
It states that petitioner submitted no 
study to show what preclusion would be 
caused by assigning Channel 276A to 
West Union. It contends that petitioner 
also failed to state exactly what power 
and antenna height will be proposed, 
thus making it impossible to determine 
the population and area to be served. 

5. We cannot agree with the 
objections which have been raised. 
Under current Commission policy, a 
preclusion study is not required for a 
first Class A assignment if it is not 
located near a large metropolitan area. 
Nor, in a case like this one, is a 
petitioner expected to provide a 
showing of the station’s expected 
coverage. A showing of proposed 
facilities and the coverage to be 
provided is only called for when issues 
regarding first or second FM or aural 
service are significant to the decision on 
whether to assign the channel. Such is 
not the case here. 

6. In view of the above and the fact 
that the proposed FM channel 
assignment would provide for a first full¬ 
time aural broadcast service to West 
Union, the Commission believes it 
appropriate to propose amending the FM 
Table of Assignments, § 73.202(b) of the 
rules, with regard to West Union, Ohio, 
as follows: 



Channel No. 

City 

Present Proposed 

West Union. Ohio. 




* Population figures are taken from the 1970 U.S. 
Census. 


7. Since West Union is located within 
402 kilometers (250 miles) of the U.S.- 
Canada border, the proposed 
assignment of Channel 276A to West 
Union, Ohio, requires coordination with 
the Canadian Government before it can 
be adopted. 

8. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. 

Note.—A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be assigned. 

9. Interested parties may file 
comments on or before September 25. 
and reply comments on or before 
October 15,1979. 

10. For further information concerning 
this proceeding, contact Mildred B. 
Nesterak. Broadcast Bureau, (202) 632- 
7792. However, members of the public 
should note that from the time a notice 
of proposed rule making is issued until 
the matter is no longer subject to 
Commission consideration or court 
review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
assignments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making 
other than comments officially filed at 
the Commission or oral presentation 
required by the Commission. 

Federal Communications Commission. 
Richard J. Shiben, 

Chief. Broadcast Bureau. 

Appendix 

1. Pursuant to authority found in Sections 
4(i), 5(d)(1), 303(g) and (r). and 307(b) of the 
Communications Act of 1934, as amended, 
and § 0.281(b)(6) of the Commission’s rules, it 
is proposed to amend the FM Table of 
Assignments. § 73.202(b) of the Commission’s 
rules and regulations, as set forth in the 
Notice of Proposed Rule Making to which 
this Appendix is attached. 

2. Showings required. Comments are 
invited on the proposal(s) discussed in the 
Notice of Proposed Rule Making to which this 
Appendix is attached. Proponent(s) will be 
expected to answer whatever questions are 
presented in initial comments. The proponent 
of a proposed assignment is also expected to 
file comments even if it only resubmits or 
incorporates by reference its former 
pleadings. It should also restate its present 
intention to apply for the channel if it is 
assigned, and, if authorized, to build the 
station promptly. Failure to File may lead to 
denial of the request. 

3. Cut-off procedures. The following 
procedures will govern the consideration of 
Filings in this proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 



















45654 


Federal Register / Vol. 44, No. 151 / Friday, August 3. 1979 / Proposed Rules 


advanced in initial comments, so that parties 
may comment on them in reply comments. 
They will not be considered if advanced in 
reply comments. (See $ 1.420(d) of 
Commission rules.) 

(b) With respect to petitions for rule 
making which conflict with the proposal(s) in 
this Notice, they will be considered as 
comments in the proceeding, and Public 
Notice to this effect will be given as long as 
they are filed before the date for Tiling initial 
comments herein. If they are filed later than 
that, they will not be considered in 
connection with the decision in this docket. 

4. Comments and reply comments; service. 
Pursuant to applicable procedures set out in 
§§ 1.415 and 1,420 of the Commission’s rules 
and regulations, interested parties may file 
comments and reply comments on or before 
the dates set forth in the Notice of Proposed 
Rule Making to which this Appendix is 
attached. All submissions by parties to this 
proceeding or persons acting on behalf of 
such parties must be made in written 
comments, reply comments, or other 
appropriate pleadings. Comments shall be 
served on the petitioner by the person filing 
the comments. Reply comments shall be 
served on the person(s) who filed comments 
to which the reply is directed. Such 
comments and reply comments shall be 
accompanied by a certificate of service. (See 
$ 1.420(a), (b) and (c) of the Commission 
rules.) 

5. Number of copies. In accordance with 
the provisions of § 1.420 of the Commission’s 
rules and regulations, an original and four 
copies of all comments, reply comments, 
pleadings, briefs, or other documents shall be 
furnished the Commission. 

6. Public inspection of filings. All filings 
made in this proceeding will be available for 
examination by interested parties during 
regular business hours in the Commission’s 
Public Reference room at its headquarters, 
1919 M Street, NW.. Washington. D.C. 

|FR Doc. 79-24046 Filed 6-2-79; 8:45 amj 

BILLING CODE 6712-01-41 


MARINE MAMMAL COMMISSION 

(50 CFR Part 530] 

Procedures Supplementing the 
National Environmental Policy Act 
Regulations 

Correction 

In FR Doc. 79-23577, published at page 
44916, on Tuesday, July 31,1979, on page 
44917, in the first column, under 
“DATES”, the comment period reading 
July 31,1979, should be corrected to read 
“August 30.1979”. 

BILLING COOE 1505-01-44 


i.lVd, 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 

Rural Electrification Administration 

East Kentucky Power Cooperative; 
Negative Determination 

Notice is hereby given that the Rural 
Electrification Administration (REA) has 
made a negative determination with 
regard to the need for an environmental 
impact statement by REA in connection 
with the construction and operation of a 
Flue Gas Desulfurization System (FGD) 
at Spurlock Station Unit No. 2 of East 
Kentucky Power Cooperative (EKPC). 

REA has conducted a field inspection 
of the proposed site and prepared an 
Environmental Assessment on the 
proposed project. EKPC has prepared 
numerous studies to evaluate FGD and 
sludge disposal alternatives. An 
Environmental Analysis of the proposed 
action was prepared in which REA had 
extensive input and it wa9 reviewed by 
the Environmental Protection Agency 
(EPA). The Environmental Analysis is in 
compliance with REA's environmental 
guidelines and EKPC will comply with 
the commitments set forth in the 
Environmental Analysis to satisfy 
Federal, State and local requirements. 

As a result of document review and 
site visitation. REA has concluded that 
the proposed flue gas desulfurization 
and disposal systems can be 
constructed and operated without 
significantly affecting the quality of the 
human environment. 

Based on REA’s independent 
evaluation and experience with projects 
of this type and the subsequent 
environmental effects, a negative 
determination was made under Section 
V.K.(2) of REA Bulletin 20-21:320-21. 

Copies of the Environmental 
Assessment and Environmental 
Analysis may be secured on request 
when submitted to Mr. Joe S. Zoller. 
Assistant Administrator-Electric, Rural 
Electrification Administration, U.S. 


Department of Agriculture, Washington, 
D.C. 20250. 

Final REA action with respect to this 
matter may be taken fifteen (15) days 
from the date of this notice, but only 
after REA has reached satisfactory 
conclusions with respect to its 
environmental effects and after 
procedural requirements set forth in the 
National Environmental Policy Act of 
1969 have been met. 

Dated at Washington, D.C., this 25th day of 
July, 1979. 

Robert W. Feragen, 

Administrator, Rural Electrification 
Administration . 

[FR Doc 79-23875 Filed 8-2-79; 8:45 amj 

BILLING CODE 3410-15-M 


Draft Environmental Impact Statement, 
Alabama 

Notice is hereby given that the Rural 
Electrification Administration (REA) has 
prepared a Draft Environmental Impact 
Statement in accordance with Section 
102(2)(C) of the National Environmental 
Policy Act of 1969, in connection with a 
Request by Alabama Electric 
Cooperative, Inc. (AEC), P.O. Box 550, 
Andalusia, Alabama 36420. for a 
reclassification of existing guaranteed 
loan funds to provide long-term 
financing for the purchase of a leasehold 
interest in coal property. The properties 
are located in northeastern Marion 
County, southeastern Franklin County, 
southeast Winston County, northeast 
Lamar County, and southern Marion 
County, Alabama. 

The project involves an ongoing 
mining activity. Alabama Electric 
Cooperative will not mine the coal nor 
purchase or own equipment associated 
with mining and transportation of the 
coal. Alabama Electric will contract for 
the mining of the coal on the properties. 

Additional information may be 
secured on request, submitted to Mr. Joe 
S. Zoller, Assistant Administrator— 
Electric, Rural Electrification 
Administration, U.S. Department of 
Agriculture, Washington, D.C. 20250. 
Comments are particularly invited from 
State and local agencies which are 
authorized to develop and enforce 
environmental standards, and from 
Federal agencies having jurisdiction by 
law or special expertise with respect to 
any environmental impact involved from 


which comments have not been 
requested specifically. 

Copies of the REA Draft 
Environmental Impact Statement have 
been sent to various Federal, State and 
local agencies, as outlined in the Council 
on Evironmental Quality Guidelines. 

The Draft Environmental Impact 
Statement may be examined during 
regular business hours at the offices of 
REA in the South Agriculture Building, 
12th Street and Independence Avenue. 
S.W., Washington, D.C.. Room 5908. or 
at the borrower address indicated 
above. 

Comments concerning the 
environmental impact of the 
construction proposed should be 
addressed to Mr. Joe S. Zoller at the 
address given above. Comments must be 
received on or before September 17, 

1979, to be considered in connection 
with the proposed action. 

Final REA action with respect to this 
matter (including any release of funds) 
will be taken only after REA has 
reached satisfactory conclusions with 
respect to its environmental effects and 
after procedural requirements set forth 
in the National Environmental Policy 
Act of 1969 have been met. 

Dated at Washington. D.C., this 27th day of 
July. 1979. 

Susan T. Shepherd, 

Acting Administrator, Rural Electrification 
Administration. 

[FR Doc. 79-23874 Filed 8-2-79; 8:45 am) 

BILUNG CODE 3410-15-M 


Brazos Electric Power Cooperative, 
Inc.; Negative Determination 

Notice is hereby given that the Rural 
Electrification Administration (REA) has 
made a negative determination as to the 
need for an Environmental Impact 
Statement by REA in connection with 
possible financing assistance to Brazos 
Electric Power Cooperative, Inc. 

(Brazos] of Waco, Texas, for ownership 
participation in the Comanche Peak 
Steam Electric Station, Units 1 and 2, a 
nuclear generating facility now under 
construction in Hood and Somervell 
Counties, Texas. Brazos proposes to 
own 3.0 percent (43.7 NW) of each unit, 
and would also participate in ownership 
of certain transmission facilities 
associated with the Comanche Peak 
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Station. Other ownership participants 
are Texas Power & Light Company, 
Texas Electric Service Company. Dallas 
Power & Light Company (all subsidiaries 
of Texas Utilities Company); and the 
Texas Municipal Power Agency. Texas 
Utilities Generating Company (also a 
Texas Utilities subsidiary) is Project 
Manager, responsible for construction 
and operation. 

In accordance with REA Bulletin 20- 
21, Section V.K., REA prepared an 
assessment regarding the environmental 
impact associated with REA’s provision 
of financing assistance for Brazos’ 3.8 
percent participation in Comanche Peak. 
REA concluded that REA financing 
assistance in this case does not 
constitute a major federal action 
significantly affecting the quality of the 
human environment and that, in this 
case, no REA Environmental Impact 
Statement is necessary. 

Copies of REA’s record setting forth 
this decision and reasons for the 
determination are available to the public 
upon request to the Assistant 
Administrator—Electric. Rural 
Electrification Administration, U.S. 
Department of Agriculture. Washington, 
D C. 20250. 

No final REA action will be taken 
with respect to this matter until 15 days 
after publication of this notice. 

Dated at Washington. D.C., this 30th day of 
July 1979. 

Robert W. Feragen, 

Administrator. Rural Electrification 
Administration. 

|FR Doc 79-24036 Filed 8-2-79; 8:45 am) 

BILLING COO£ 3410-15-41 


COMMISSION ON CIVIL RIGHTS 

California Advisory Committee; 

Agenda and Notice of Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a planning meeting of the California 
Advisory Committee (SAC) of the 
Commission will convene at 10:00 a.m. 
and will end at 12:00 p.m., on August 31, 
1979, at the Western Regional Office, 

312 North Spring Street, Room 1015, Los 
Angeles, California 90012. 

Persons wishing to attend this open 
meeting should contact the Committee 
Chairperson, or the Western Regional 
Office of the Commission, 312 North 
Spring Street, Room 1015, Los Angeles, 
California 90012. 

The purpose of this meeting is to 
review and edit the State Advisory 
Committee report on immigration. 


This meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. D.C., July 31,1979. 

John I. Binkley. 

Advisory Committee Management Officer . 

|FR Doc. 79-23952 Filed 8-02-79 8:45 »m\ 

BILLING CODE 8335-01-41 


Vermont Advisory Committee; Agenda 
and Notice of Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a planning meeting of the Vermont 
Advisory Committee (SAC) of the 
Commission will convene at 7:30 p.m. 
and will end at 10:00 p.m., on September 
12,1979, at the Tavern Motor Inn, 
Montpelier, Vermont 
Persons wishing to attend this open 
meeting should contact the Committee 
Chairperson, or the New England 
Regional Office of the Commission, 55 
Summer Street. 8th Floor. Boston, 
Massachusetts 02110. 

The purpose of this meeting is for 
program planning for FY-80 Vermont 
SAC. Report of Teacher Training and 
Affirmative Action sub-committees. 
Report of NERO SAC Chairpersons 
Conference of August 7, and input into 
the National SAC Chairpersons 
Conference—October 22-23. 

This meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington, D.C., July 30.1979. 

John L Binkley, 

Advisory Committee Management Officer. 

(PR Doc. 79-23953 Filed 8-02-79. 8:45 *m| 

BILLING COOE *335-01-41 


DEPARTMENT OF COMMERCE 

Bureau of the Census 

Number of Employees, Payrolls, 
Geographic Location, Current Status, 
and Kind of Business for the 
Establishments of Multiestablishment 
Companies; Determination for Surveys 

In conformity with title 13, United 
States Code, sections 182, 224, and 225 
and due notice of consideration having 
been published on April 23.1979 (44 FR 
23909). I have determined that a 1979 
Company Organization Survey is 
needed to update company and 
establishment changes to the 
multiestablishment companies in the 
Standard Statistical Establishment List. 
The survey, which has been conducted 
for many years, is designed to collect 


information on the number of 
employees, payrolls, geographic 
location, current status, and kind of 
business for the establishments of 
multiestablishment companies. The data 
will have significant application to the 
needs of the public and to governmental 
agencies and are not publicly available 
for nongovernmental or governmental 
sources. 

Report forms will be furnished to 
firms included in the survey and 
additional copies of the form are 
available on request to the Director, 
Bureau of the Census, Washington, D.C. 
20233. 

1 have, therefore, directed that a 
survey be conducted for the purpose of 
collecting these data. 

Dated: July 30.1979. 

Daniel B. Levine, 

Acting Director. Bureau of the Census. 

(FR Doc. 79-24033 Filed 8-2-79; 845 am) 

BILLING COOE 3510-07-M 


Water Use in Manufacturing: 1978; 
Water Use in the Mineral Industries: 
1978; Determination 

In conformity with title 13, United 
States Code, sections 131, 224, and 225, 
and due notice having published in the 
Federal Register on May 25.1979 (44 FR 
30401), I have determined that the data 
received from this survey will provide 
detailed information on water intake, 
recirculation, and discharge, as well as 
costs incurred in water treatment by all 
large industrial users. The information in 
this survey will be tabulated by 
industry. State, and water use region for 
1978. The last survey covered the year 
1973. These data are not available from 
other governmental or nongovernmental 
sources. 

The sample will include all 
manufacturing and mining operations 
that reported water intake of 20 million 
gallons or more in the 1977 Censuses of 
Manufacturers and Mineral Industries. 

Copies of the report forms are 
available upon request to the Director, 
Bureau of the Census, Washington. D.C. 
20233. 

I have, therefore, directed this survey 
be conducted for the purpose of 
collecting the data hereinabove 
described. 

Dated: July 30.1979. 

Daniel B. Levine, 

Acting Director, Bureau of the Census. 

(FR Doc. 79-24032 Filed 8-2-79. 8 45 am) 

BILLING CODE 3510-07-* 
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National Oceanic and Atmospheric 
Administration 

Intent To File an Environmental Impact 
Statement, Washington State Coastal 
Zone Management Program 

The Office of Coastal Zone 
Management (OCZM), National Oceanic 
and Atmospheric Administration 
(NOAA), intends to prepare a draft 
environmental impact statement (DEIS) 
on the proposed amendment of the 
Grays Harbor Estuary Management Plan 
(plan) to the Washington State Coastal 
Zone Management Program. 

The plan which is currently being 
developed by the Grays Harbor 
Regional Planning Commission in 
cooperation with local governments. 
State and Federal agencies, is a 
comprehensive plan for the management 
of land and water use activities and 
resources in Grays Harbor. It has been 
determined that the plan if implemented 
would have a significant impact on the 
environment and Federal approval of 
the plan by NOAA and other resource 
agencies would constitute a major 
action. While the plan is designed to 
preserve, protect and restore the major 
parts of the estuary, it calls for the filling 
of approximately 500 acres of privately 
owned tidelands north of the Bowerman 
Air field for port expansion over a 50 
year period of time. 

Alternatives to Federal approval 
include no action or denying approval, 
alternative plan concepts including 
greater or lesser development 
opportunity, dispersal or concentration 
of development opportunities, locating 
industrial areas away from the estuary 
and community, and alternate locations 
for industrial use within the estuary. 

Interested parties who wish to submit 
suggestions, comments, or substantive 
information concerning the scope or 
content of this proposed environmental 
impact statement should do so prior to 
August 31,1979. Comments may be 
submitted in writing or by telephone to: 
Dr. Robert K. Kifer, Officer of Coastal 
Zone Management, 3300 Whitehaven 
Street NW., Washington, D.C. 20235, 
(Telephone: 202/634-4253). 

OCZM has held several scoping 
meetings with relevant Federal agencies 
(the Corps of Engineers, the 
Environmental Protection Agency, the 
Fish and Wildlife Service, and the 
National Marine Fisheries Service are 
cooperating agencies) and public 
interest groups. No additional scoping 
meeting is therefore scheduled unless 
specifically requested by other interest 
groups not hertofore contacted. Public 


hearings will be held on the DEIS after it 
is circulated. 

Dated: July 30,1979. 

M.P. Snidero, 

Acting Assistant Administrator for 
Administration . 

[FR Doc 79-23974 Filed 8-02-79: 8:45 amj 

BILL!NO CODE 3510-08-M 


Intent To Prepare an Environmental 
Impact Statement 

The Office of Coastal Zone 
Management (OCZM) in the National 
Oceanic and Atmospheric 
Administration (NOAA) is preparing 
and intends to distribute a draft 
environmental impact statement (DEIS) 
on the proposed approval of the 
Louisiana Coastal Resources Program 
(LCRP) under the provisions of Section 
306 of the Federal Coastal Zone 
Management Act of 1972 (Pub. L. 92-583, 
as amended.) 

Federal approval of the LCRP would 
allow program administrative grants to 
be awarded to the State, and require 
that Federal actions be consistent with 
the program. This DEIS will include a 
copy of the program which is a 
comprehensive management program for 
coastal land and water use activities. It 
consists of numerous policies on diverse 
management issues which are enforced 
by various State laws, and is the 
culmination of five years of program 
development. The LCRP will condition, 
restrict or prohibit some uses in parts of 
the coastal zone, while encouraging 
development and other uses in other 
parts. The program will improve 
decision-making processes for 
determining appropriate coastal land 
and water uses in light of resource 
considerations and increase public 
awareness in coastal resources. The 
program will result in some short-term 
economic impacts on coastal users but 
will lead to increased long-term 
protection of the State's coastal 
resources. Federal alternatives include 
delaying or denying approval if certain 
requirements of the Coastal Zone 
Management Act have not been met. 

The State could modify parts of the 
program or withdraw their application 
for Federal approval if either of the 
above Federal alternatives results from 
the circulation of the DEIS. 

It was intended that the DEIS be 
distributed in July, 1979, but due to some 
delays, the document will not be printed 
and distributed until August, 1979. 
Therefore, the requirements of the 
Council on Environmental Quality 
Regulations 40 CFR 1501.7 and 1508.22 
pertaining to the scoping process and 


this notice of intent apply to the 
proposed issuance of DEIS concering the 
LCRP. OCZM has made every effort to 
meet the requirements of the scoping 
process discussed in 40 CFR 1501.7 
including but not necessarily limited to 
the following: 

a) The provision of public 
participation elements in each annual 
Section 305 program development grant 
awarded by OCZM over the last five 
years. Such elements have provided the 
public, interest groups and all 
governmental agencies including 
Federal agencies with an opportunity to 
be informed as to the development of 
the LCRP and provide comment. 

b) The issuance of a State hearing 
draft in March of this year, describing 
the full scope of the proposed program. 
The OCZM and the State have 
considered all verbal and written 
comments received at two public 
hearings on the above document and all 
written comments subsequently 
received by the State. OCZM and the 
State have also considered all comments 
received pursuant to the subsequent 
publishing of revised Coastal Use 
Guidelines which are the core policy 
base of the LCRP. 

c) OCZM has also met with or 
conversed with several Federal agencies 
and State and National interest groups 
over the last several months concerning 
a broad array of issues concerning the 
proposed approval of the LCRP. 

d) Finally the OCZM believes that the 
experience gained in the issuance of 
environmental impact statements 
concerning the 15 similar state coastal 
zone management programs approved to 
date by OCZM when combined with the 
specific actions noted above, provide 
the OCZM with an accurate range of 
actions, alternatives and impacts which 
must be considered in the proposed 
DEIS. In order to provide for the 
broadest possible range of imput. 
however, OCZM requests that any 
interested party submit comments 
(written or verbal) by August 6,1979 to: 
Mr. James Murley or Mr. William 
Millhouser, Gulf-Islands Region, Office 
of Coastal Zone Management. 3300 
Whitehaven Street, NW., Washington, 
D.C. 20234 (202/254-7546). 

Because of the short time involved, 
any comments which arrive after the 
above date will be considered as 
comments on the DEIS and responded to 
accordingly. 
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Dated: )u!y 30,1979. 

M. P. Snidero. 

Acting Assistant Administrator for 
Administration. 

(FR Doc 79-23*75 Filrd M5 «m| 

BILLING CODE 3510-0S-N 


Pacific Fishery Management Council's 
Anchovy/Jack Mackerel Advisory 
Subpanel and Billfish Advisory 
Subpanel; Public Meetings 

agency: National Marine Fisheries 
Service. NOAA. 

summary: The Pacific Fishery 
Management Council, established by 
Section 302 of the Fishery Conservation 
and Management Act of 1976 (Pub. L. 
94-265), has established Billfish and 
Anchovy/Jack Mackerel Advisory 
Subpanels (AFs) which will hold 
separate meetings to discuss the draft 
Billfish and Anchovy/Jack Mackerel 
Fishery Management Plans (FMFs). 

dates: The Anchovy/Jack Mackeral AP 
will meet on Tuesday, August 28,1979, 
from 10 a.m. to approximately 5 p.m. The 
Billfish AP will meet on Thursday, 
August 30.1979, from 10 a.m. to 
approximately 5 p.m. The meetings are 
open to the public. 

ADDRESS: The meetings will take place 
at the California Fish and Game Office, 
350 South Golden Shores. Long Beach. 
California. # 

FOR FURTHER INFORMATION CONTACT*. 

Pacific Fishery Management Council 
526 S.W. Mill Street. Second Floor, 
Portland, Oregon 97201, Telephone: (503) 
221-8352. 

Dated: July 30.1979. 

Winfred H. Meibohm, 

Executive Director National Marine Fisheries 
Service. 

|FR Doc 7&-Z3938 Filed 8-S-Tfc MS am) 

BILLING CODE 3510-22-M 


Office of the Secretary 
Termination of Advisory Committee 

Notice is hereby given of the 
termination of the Advisory Committee 
on Federal Policy on Industrial 
Innovation, effective July 1,1979. 

The Committee has completed its 
mission and issued a final report, in 
accordance with the terms of its charter. 

Persons desiring further information 
concerning the committee's termination 
should contact Ms. Florence Feinberg, 
Room 3864. U.S. Department of 
Commerce, 14th and Constitution 
Avenue. N.W. Washington. D.C. 20230. 
Telephone (202) 377-5065. 


Dated: July 25.1979. 

Guy W. Chamberlin, 

Assistant Secretary fur Administration. 

|KR Doc 79-ZW72 Filed 8-2-79; 8:45 *m| 

BILLING CODE 3510-17-41 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Further Amending the Bilateral Cotton, 
Wool and Man-Made Fiber Textile 
Agreement With India 

July 31,1979. 

AGENCY: Committee for the 
Implementation of Textile Agreements. 

action: Amending the bilateral textile 
agreement with India to increase the 
consultation levels for Categories 335 
(women's, girls' and infants' other cotton 
coats). 342 (women’s, girls' and infants’ 
cotton skirts), 359 (other cotton apparel 
such as mufflers, scarves, and rainwear, 
among others). 442 (women's, girls' and 
infants’ wool shirts), 442 (women's, girls' 
and infants' wool skirts) 447 [men's and 
boys* wool trousers). 627 (specialty 
fabrics of man-made fibers, such as lace, 
netting and elastic, among others), 641 
(women’s, girls* and infants’ woven 
blouses of man-made fibers) and 666 
(other furnishings of man-made fibers, 
such as blankets, bedspreads, sheets, 
among others). In the case of the apparel 
categories, it is only those visaed with 
the circular visa that are affected by the 
increase. 

(A detailed description of the textile 
categories in terms of T.S.U.S.A. 
numbers was published in the Federal 
Register on January 4,1978 (43 FR 864), 
as amended on January 25,1978 (43 FR 
3421), March 3.1978 (43 FR 8828), June 
22,1978 (43 FR 26773), September 5.1978 
(43 FR 39408), January 2,1979 (44 FR 94). 
March 22.1979 (44 FR 17545). and April 
12. 1979 (44 FR 21843)). 


summary; The Governments of the 
United States and India have exhanged 
notes further amending the Bilateral 
Cotton, Wool and Man-Made Fiber 
Textile Agreement of December 30.1977, 
as amended, to increase the consultation 
levels established under the agreement 
for Categories 335. 342. 359. 442, 447. 627. 
641 and 666 during the agreement year 
that began on January 1 , 1979 and 
extends through December 31.1979. 

EFFECTIVE DATE: August 3,1979. 

FOR FURTHER INFORMATION CONTACT: 

Jane C. Bonds. Interantional Trade 
Specialist, Office of Textiles. U.S. 
Department of Commerce, Washington. 
D.C 20230 (202/377-5421). 


SUPPLEMENTARY INFORMATION: On 

January 9.1979, there was published in 
the Federal Register (44 FR 2003) a letter 
dated January 5.1979 from the Chairman 
of the Committee for the Implementation 
of Textile Agreements to the 
Commissioner of Customs, which 
established import restraint levels for 
certain cotton, wool and man-made fiber 
textile products, produced or 
manufactured in India and exported to 
the United States during the twelve- 
month period which began on January 1, 
1979. The letter published below directs 
the Commissioner of Customs to 
increase the previously established 
levels of restraint for Categories 335, 

342, 359, and 666 and to establish levels 
for Categories 442, 447, 627 and 641 
according to the terms of the amended 
bilateral agreement The designated 
levels of restraint have not been 
adjusted to reflect any entries after 
December 31.1978. Entries during the 
period which began on January 1.1979 
and extends through the effective date 
of this action will be charged. 

Arthur Garel. 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

July 31.1979. 

Committee for the Implementation of Textile 
Agreements 

Commissioner of Customs. 

Department of the Treasury, Washington. 

D.C. 20229, 

Dear Mr. Commissioner This directive 
amends, but does not cancel the directive 
issued to you on January 5,1979 by the 
Chairman of the Committee for the 
Implementation of Textile Agreements which 
directed you to prohibit entry into the United 
States for consumption and withdrawal from 
warehouse for consumption of cotton, wool 
and man-made fiber textile products in 
certain specified categories, produced or 
manufactured in India and exported during 
the twelve-month period that began on 
January 1,1979. 

Under Ihe terms of the Arrangement 
Regarding International Trade in Textiles 
done at Geneva on December 20.1973. as • 
extended on December 15,1977: pursuant to 
the Bilateral Cotton, Wool and Man-Made 
Fiber Textile Agreement of December 30, 
1977. as amended, between the Governments 
of the United States and India; and in 
accordance with the provisions of Executive 
Order 11651 of March 3.1972, as amended by 
Executive Order 11951 of January 6.1977, you 
are directed to prohibit effective on August 3, 
1979 and for the twelve-month period which 
began on January 1,1979 and extends through 
December 31,1979. entry into the United 
States for consumption and withdrawal from 
warehouse for consumption of cotton and 
man-made fiber textile products in Categories 
335, 342. 359, and 666. produced or 
manufactured in India, in excess of the 
following, amended levels of restraint: 
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Category and Amended Twelve-Month Level 
of Restraint 1 

(Visaed) 335—24,213 dozen. 

(Visued) 342—96,315 dozen. 

(Visaed) 359—434.783 pounds. 

606—320,513 pounds. 

You are further directed to prohibit, 
effective on August 3,1979 and for the 
twelve-month period which began on January 

1.1979 and extends through December 31. 
1979. entry into the United States for 
consumption and withdrawal from 
w arehouse for consumption of wool and man¬ 
made fiber textile products in Categories 442. 
447, 627, and 641, produced or manufactured 
in India, In excess of the following levels of 
restraint: 

Category and Twelve-Month Level of 
Restraint 1 

(Visaed) 442—8,333 dozen. 

(Visaed) 447—8.333 dozen. 

627—384,615 pounds. 

(Visaed) 641—68,966 dozen. 

Textile products in Category 627 that have 
been exported prior to January 1,1979 shall 
not be subject to this directive. 

Textile products in Category 627 which 
have been released from the custody of the 
U.S. Customs Service under the provisions of 
19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the 
effective date of this directive shall not be 
denied entry under this directive. 

The actions taken with respect to the 
Government of India and with respect to 
imports of cotton, wool, and man-made fiber 
textile products from India have been 
determined by the Committee for the 
Implementation of Textile Agreements to 
involve foreign affairs functions of the United 
States. Therefore, the directions to the 
Commissioner of Customs, which are 
necessary to the implementation of such 
actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 
U.S.C. 553. This letter will be published in the 
Federal Register. 

Sincerely, 

Arthur Garel, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

|FK Doc. 79-24092 Filed B-Z-79: Btf5 ami 

BILLING COO€ 3510-25-M 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERLY 
HANDICAPPED 

Procurement List 1979; Proposed 
Addition 

agency: Committee for Purchase from 
the Blind and Other Severly 
Handicapped. 

action: Proposed Addition to 
Procurement List. 

summary: The Committee has received 
a proposal to add to Procurement List 
1979 a commodity to be produced by 


' The levels of restraint have not been adjusted to 
reflect any entries after December 31.1978. 


workshops for the blind and other 
severely handicapped. 

COMMENTS MUST BE RECEIVED ON OR 
BEFORE: September 5.1979. 

ADORESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, 2009 14th Street North, 
Suite 610, Arlington. Virginia 22201. 

FOR FURTHER INFORMATION CONTRACT: 
C. W. Fletcher, (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C 
47(a)(2). 85 Stat. 77. 

If the Committee approves the 
proposed addition, ail entities of the 
Federal Government will be required to 
procure the commodity listed below 
from workshops for the blind or other 
severely handicapped. 

It is proposed to add the following 
commodity to procurement List 1979, 
November 15.1978 (43 FR 53151): 

Class 7530 

Paper, Writing, Grain Long. 7530-01-047- 
37J8. 

C W. Fletcher. 

Executive Director. 

|FR Doc 78-23068 Filed 8-2-71* 8.46 urn) 

BILLING CODE 6820-33-N 


Procurement List 1979; Deletion 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Deletion from Procurement LisL 


summary: This action deletes from 
Procurement List 1979 a commodity 
produced by workshops for the blind or 
other severely handicapped. 

effective date: August 3.1979. 

address: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, 2009 14th Street North, 
Suite 610, Arlington. Virginia 22201. 

FOR FURTHER INFORMATION CONTRACT: 

C. W. Fletcher. (703) 557-1145. 
SUPPLEMENTARY INFORMATION: On )une 

15.1979 the Committee for Purchase 
from the Blind and Other Severely 
Handicapped published a notice (44 FR 
34626) of proposed deletion from 
Procurement List 1979. November 15. 
1978 (43 FR 53151). 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodity listed 
below is no longer suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46-48c, 85 Stat. 77. 

Accordingly, the following commodity 
is hereby deleted from Procurement List 
1979: 


Class 7520 

Pencil, Mechanical. 7520-00-634-3475. 
G W. Fletcher, 

Executive Director. 

|FR Doc. 73-23857 Piled 8-2-7H: ft45 «m| 

BILLING CODE 6820-33-M 


Procurement Ust 1979; Additions 

agency: Committee for Purchase from ’ 
the Blind and Other Severely 
Handicapped. 

action: Additions to Procurement LisL 

summary: This action adds to 
Procurement List 1979 commodities to be 
produced by workshops for the blind or 
other severely handicapped. 

EFFECTIVE date: August 3.1979, 
address: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 2009 14th Street North, 
Suite 610, Arlington, Virginia 22201. 
for information contact: C. W. 
Flectcher. (703) 557-1145. 

SUPPLMENTARY INFORMATION: On April 

27,1979 and June 1,1979 the Committee 
for Purchasd from the Blind and Other 
Severely Handicapped published 
notices (44 FR 24905 and 44 FR 31689) of 
proposed additions to Procurement List 
1979, November 15,1978 (43 FR 53151). 

After consideration of the relevant 
matter, presented, the committee has 
determined that the commodities listed 
below are suitable for procurement by 
the Federal Government under 41 U.S.C. 
46-48c, 85 Stat. 77. 

Accordingly, the following 
commodities are hereby added to 
Procurement List 1979: 

Class 71 JO 

Blackboard. 7110-00-132-6851, (Increase from 
60% to 100% of Government's 
Requirements.) 

Class 3090 

Pallet 48" X40"x 36". (Requirements for 
Social Security Administration. Baltimore. 
Maryland only.) 

C. W. Fletcher, 

Executive Director. 

IFR Doc. 78-23868 PUod 8-2-71* 8*5 run) 

BILUNG COO£ 6820-33-11 


COUNCIL ON WAGE AND PRICE 
STABILITY 

Pay and Price Standards: A 
Compendium 

agency: Council on Wage and Price 
Stability. 

action: Notice of publication of 
Compendium of final Pay and Price 
Standards, Procedural Rules, 
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Implementation Guide, and Questions 
and Answers. 

summary: In order to facilitate 
compliance with the anti-inflation 
program, the Council ha9 published a 
Compendium of the final version of its 
standards, rules, and supplementary 
material. The Compendium is available 
from the Council’s Office of Public 
Affairs at the address given below. 

FOR FURTHER INFORMATION CONTACT: 

Office of Public Affairs. Council on 
Wage and Price Stability, Winder 
Building, 600 17th Street, N.W., 
Washington, D.C. 20506, 202/456-6757. 

SUPPLEMENTARY INFORMATION: The 

Compendium of Pay and Price 
Standards is a compilation of materials 
published in the Federal Register during 
the first program year. This text reflects 
certain minor changes, principally 
editorial rather than substantive. 

EFFECTIVE DATE: August 3,1979. 

(Council on Wage and Price Stability Act, 
Pub. L 93-387. as amended (12 U.S.C. 1904, 
note); E.0.12092) 

Issued in Washington. D.C., July 30.1979. 
Barry Bosworth. 

Director. Councilor} Wage and Price 
Stability. 

(KR Doc, 79-23950 Filed 6-42-7% 8 45 amj 

BILLING CODE 3175-41-M 


DEPARTMENT OF DEFENSE 

Department of the Air Force 

Determinations of Active Military 
Service and Discharge: Civilian or 
Contractual Personnel (Consalrway) 

In accordance with Pub. L. 95-202, 
Section 401 (The G.I. Bill Improvement 
Act of 1977), and under the provisions of 
DODD 1000.20, Determinations of Active 
Military Service and Discharge: Civilian 
or Contractual Personnel, the Secretary 
of the Air Force determined on July 23, 
1979 that the service of Consairway 
shall not be considered active military 
service in the Armed Forces of the 
United States for purposes of all laws 
administered by the Veterans’ 
Administration. 

For further information contact: 
Captain Mary C. Pruitt, USAF, 
telephone: 694-5204 or 694-5074, Office 
of the Secretary of the Air Force 
Personnel Council, (SAF/MIPC), The 
Pentagon, Washington, DC 20330. 

Carol M. Rose. 

Air Force Federal Register Liaison Officer 

|FR Doc. 79-24171 Filed 6-2-79: 8:45 am] 

BILLING CODE 3910-01-M 


Corps of Engineers 

Intent To Prepare a Draft 
Environmental Impact Statement 
(DEIS) for Proposed Flood Control 
Project, Waimea River, Island of Kauai, 
Hawaii 

July 23.1979. 

agency: U.S. Army Corps of Engineers. 
DOD. Honolulu Engineer District. 

action: Notice of Intent to Prepare a 
DEIS. 

summary: 1 . Brief Description of the 
Proposed Action. The proposed action is 
a flood damage reduction project on the 
Waimea River, Waimea, Island of 
Kauai, Hawaii. The project currently 
considers the following alternatives: (1) 
Partial or complete deepening of the 
river channel, (2) Raising the height of 
the existing levee by means of an *T’- 
wall, and (3) A combination of both the 
channel deepening and ‘T'-wall 
alternative also involving the 
construction of a new levee between the 
mouth of the river and the second set of 
floodgates, and (4) A non-structural 
alternative. Total length of the project is 
7,000 feet along the course of the river. 

2. Brief Description of Reasonable 
Alternatives. Alternatives considered 
would include non-structural and 
structural measures: 

a. No Action. Would allow flooding of 
portions of the town of Waimea to 
continue as in the past. 

b. Floodproofing. This is a non- 
structural plan that would consist of 
elevation of buildings, walls around 
structures, and waterproof panels and 
sealing around structure openings. 

c. Channel Deepening. Would consist 
of deepening of the river channel by 
excavation along the partial or entire 
length within the project area. 

d. Raising of the Existing Levee. 
Would consist of a new ‘T’-wall 
constructed along the top of the existing 
levee to raise its total height. 

e. Construction of a New Levee. Both 
the channel deepening and the ‘T’-wall 
alternatives would include the 
construction of a new levee between the 
mouth of the river and the second set of 
floodgates. 

3. Brief Description of the Corps 
Scoping Process which is Reasonably 
Foreseeable for the DEIS. 

a. Proposed Public Involvement 
Program. The program will involve 
coordination with the sponsoring 
agencies, other governmental agencies, 
community organizations, and the 
general public. Activities include 
informal meetings, workshops, formal 
public meetings, issuance of public 


notices and letter responses. All 
pertinent agencies were notified of 
study initiation. A workshop session 
was held with interested agencies and 
the public on January 25.1979. 

b. Identification of Significant 
Environmental Issues to be Analyzed in 
Depth in the DEIS. 

(1) Effect of alternatives on known 
and unknown archaeological and 
historic sites. 

(2) Relationship of alternatives to the 
Captain Cook Landing Site Monument. 

(3) Effect of project on aquatic/marine 
flora and fauna. 

(4) Assessment of Waimea community 
responses to alternatives. 

c. Possible Assignments for Input into 
the EIS under Consideration Among the 
Lead and Cooperating Agencies. 

(1) U.S. Fish and Wildlife Service: 
Provision of the Fish and Wildlife 
Coordination Act 2(b) report. 

(2) Hawaii Historical Preservation 
Officer: Identification and evaluation of 
previous surveys and recommendations 
for new surveys. 

(3) National Park Service: Historic 
site evaluation report. 

d. Identification of Other 
Environmental Review and Consultation 
Requirements. 

(1) “Protection of Historic and 
Cultural Properties,*’ 36 CFR Part 800 (44 
FR, January 30,1979), pursuant to 
Section 106 of the National Historic 
Preservation Act of 1966. 

(2) Section 404 (Clean Water Act of 
1977). 

(3) Endangered Species Act 
coordination. 

4. A scoping meeting will not be held 
on this project. Significant agencies 
involved in the planning process are 
already informed of the potential action. 
These agencies include the sponsoring 
agency, State Historic Preservation 
Officer, National Park Service and the 
U.S. Fish and Wildlife Service. 

5. Under the present schedule the 
DEIS will be made available to the 
public in August of 1979. 

address: Questions about the proposed 
action and DEIS can be answered by: 
Mr. Harvey Young, Hydraulic Engineer. 
U.S. Army Engineer District, Honolulu, 
Building 230, Fort Shafter, Hawaii 96858. 
Telephone: (808) 438-9526/1307. 

Dated: July 23,1979. 

Peter D. Steams, 

Colonel, Coips of Engineers. District 
Engineer. 

(FR Doc 79-23909 Filed 8-2-7% 8:45 am) 

BILLING CODE 3710-30-M 
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Department of the Army 

U.S. Army Medical Research and 
Development Advisory Panel; Closed 
Meeting 

In acccordance with Section 10(a)(2) 
of the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee meeting: 

Name of committee: United States Army 
Medical Research and Development 
Advisory Panel Ad Hoc Study Group on 
Chemical Warfare Agent Antidotes. 

Date of meeting: August 21,1979. 

Time and place: 0900, Room 3092. Walter 
Reed Army Institute of Research. 

Proposed agenda: This meeting will he held 
from 0900 until 1130 and 1300 until 1630, on 
21 August 1979. 

In accordance with the provisions set forth 
in Section 552b. (c)(1). Title 5. U.S. Code and 
Section 10(d) of Pub. L. 92-463, the entire 
meeting on 21 August 1979. will be closed to 
the public for a review, discussion, 
evaluation and formulation of 
recommendations concerning procurement, 
handling and use of Chemical Warfare Agent 
Antidotes, matters that are specifically 
authorized under criteria established by an 
Executive order to be kept secret in the 
interest of national defense and in fact 
properly classified pursuant to such 
Executive order. 

Dr. Howard Noyes, Associate Director. 
Walter Reed Army Institute of Research, 
Building 40. Room 111. Walter Reed Army 
Medical Center. Washington, DC 20012 (202/ 
578-3061) will furnish summary minutes, 
roster of Committee members, and 
substantive program information. 

For the Commander. 

John N. Albertson, Jr., 

Colonel MSC\ Chief of Staff. 

(FR Doc. 79-23903 Filed 8-2-79: *45 am) 

BILLING CODE 3710-OS-M 


DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

Armstrong Firms; Action Taken on 
Consent Order 

agency: Economic Regulatory 
Administration, Department of Energy. 
action: Notice of Action taken and 
opportunity for comment on Consent 
Order. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces action taken 
to execute a Consent Order and 
provides an opportunity for public 
comment on the Consent Order and on 
potential claims against the refunds 
deposited in an escrow account 
established pursuant to the Consent 
Order. 


DATES: Effective date: July 18,1979. 
Comments by: September 4,1979. 

address: Send comments to: Wayne I. 
Tucker, District Manager of 
Enforcement, Southwest District Office. 
Department of Energy, P.O. Box 35228, 
Dallas, Texas 75235. 

FOR FURTHER INFORMATION CONTACT: 

Wayne I. Tucker. District Manager of 
Enforcement, Southwest District Office, 
Department of Energy. P.O. Box 35228, 
Dallas. Texas 75235. [phone] 214/767- 
7751. 

SUPPLEMENTARY INFORMATION: On July 
18,1979 the Office of Enforcement of the 
ERA executed a Consent Order with the 
Armstrong Firm of San Antonio, Texas. 
Under 10 CFR 205.199j(b), a Consent 
Order which involves a sum of less than 
$500,000 in the aggregate, excluding 
penalties and interest, becomes effective 
upon its execution. 

Because the DOE and the Armstrong 
Firms wish to expeditiously resolve this 
matter as agreed and to avoid delay in 
the payment of refunds, the DOE has 
determined that it is in the public 
interest to make the Consent Order with 
the Armstrong Firms effective as of the 
date of is execution by the DOE and the 
Armstrong Firms. 

L The Consent Order 

The Armstrong Firms, have in the past 
done business as Robert W. Armstrong 
dba Armstrong and Associates and as 
Armstrong Enterprises, Inc., and Pioneer 
Refining, Inc. The Armstrong Firms, with 
home offices in San Antonio. Texas, 
were firms which engaged in the refining 
and sales of crude oil and refinery 
products. During the period June 13, 

1973, through August 19,1973, and 
November 1.1973. through May 31,1975, 
the Armstrong Firms were resellers and 
retail marketers of No. 2 diesel fuel. As 
refiners and reseller/retailers, the 
Armstrong Firms are subject to the 
Mandatory Petroleum Price and 
Allocation Regulations at 10 CFR Parts 
210, 211, 212. To resolve certain civil 
actions which could be brought by the 
Office of Enforcement of the Economic 
Regulatory Administration as a result of 
its audit of the Armstrong Firms as 
resellers and retail marketers of No. 2 
diesel fuel, the Office of Enforcement, 
ERA, and the Armstrong Firms entered 
into a Consent Order, the significant 
terms of which are as follows: 

1. The period covered by the audit 
was June 13.1973, through August 19. 
1973. and November 1.1973 through May 
31,1975, and it included all of its sales of 
No. 2 diesel fuel which was purchased 
for resale to approximately 51 firms. 


2. The Armstrong Firms incorrectly 
established it classes of purchaser and/ 
or improperly applied the provisions of 6 
CFR Section 150.359 and 10 CFR 212.93 
and 140.10 when determining the prices 
to be charged for its No. 2 diesel fuel 
purchased for resale, and as a 
consequence overcharged certain of its 
customers on some of their purchases. 

3. The former shareholders of Pioneer 
Refining, Inc. agree to refund to the DOE 
$35,700, including interest and penalty, 
within 30 days of the effective date of 
this Consent Order. July 18,1979. 

4. The provisions of 10 CFR 205.199J, 
including the publication of this Notice, 
are applicable to the Consent Order. 

II. Disposition of Refunded Overcharges 

In this Consent Order, the former 
shareholders of Pioneer Refining, Inc. 
agree to refund, in full settlement of any 
civil liability with respect to actions 
which might be brought by the Office of 
Enforcement, ERA. arising out of the 
transactions specified in L L above, the 
sum of $35,700 within 30 days of the 
effective date of the Consent Order. 
Refunded overcharges will be in the 
form of a certified check made payable 
to the United States Department of 
Energy and will be delivered to the 
Assistant Administrator for 
Enforcement, ERA. These funds will 
remain in a suitable account pending the 
determinaton of their proper disposition. 

The DOE intends to distribute the 
refund amounts in a just and equitable 
manner in accordance with applicable 
laws and regulations. Accordingly, 
distribution of such refunded 
overcharges requires that only those 
"persons” (as defined at 10 CFR 205.2) 
who actually suffered a loss as a result 
of the transactions described in the 
Consent Order receive appropriate 
refunds. Because of the petroleum 
industry’s complex marketing system, it 
is likely that overcharges have either 
been passed through as higher prices to 
subsequent purchases or offset through 
devices such as the Old Oil Allocation 
(Entitlements) Program. 10 CFR 211.67. 

In fact, the adverse effects of the 
overcharges may have become so 
diffused that it is a practical 
impossibility to identify specific, 
adversely affected persons, in which 
case disposition of the refunds will be 
made in the general public interest by 
an appropriate means such as payment 
to the Treasury of the United States 
pursuant to 10 CFR 205.1991(a). 

III. Submission of Written Comments 

A. Potential Claimants: Interested 
persons who believe that they have a 
claim to all or a portion of the refund 
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amount should provide written 
notification of the claim to the ERA at 
this time. Proof of claims is not now 
being required. Written notification to 
the ERA at this time is requested 
primarily for the purpose of identifying 
valid potential claims to the refund 
amount. After potential claims are 
identified, procedures for the making of 
proof of claims may be established. 
Failure by a person to provide written 
notification of a potential claim within 
the comment period for this Notice may 
result in the DOE irrevocably disbursing 
the funds to other claimants or to the 
general public interest. 

B. Other Comments: The ERA invites 
interested persons to comment on the 
terms, conditions, or procedural aspects 
of this Consent Order. 

You should send your comments or 
written notification of a claim to Wayne 

I. Tucker, District Manager of 
Enforcement, Southwest District Office. 
Department of Energy, P.O. Box 35228, 
Dallas, Texas. You may obtain a free 
copy of this Consent Order by writing to 
the same address or by calling 214/767- 
7751. 

You should identify your comments or 
written notification of a claim on the 
outside of your envelope and on the 
documents you submit with the 
designation, “Comments on the Robert 
W. Armstrong Firms Consent Order.*' 
We will consider all comments we 
received by 4:30 pm, local time, on 
September 4,1979. You should identify 
any information or data which, in your 
opinion, is confidential and submit it in 
accordance with the procedures in 10 
CFR 205.9(f). 

Issued in Dallas TX on the 25th day of July 
1979. 

Wayne I. Tucker, 

District Manager of Enforcement. Southwest 
District Office. Economic Regulatory 
Administration . 

|FR Doc. 79-24031 Filed 8-2-79; 8:45 ami 

BILLING CODE 6450-01-M 


Joe Webster, d.b.a. JW Oil Co.; 
Proposed Remedial Order 

Pursuant to 10 CFR 205.192(c), the 
Economic Regulatory Administration 
(ERA) of the Department of Energy 
(DOE) hereby gives notice of a Proposed 
Remedial Order which was issued to Joe 
Webster, d.b.a. JW Oil Company (JW), 
Box 2239, Casper, Wyoming 82601. This 
Proposed Remedial Order charges JW 
with pricing violations in the amount of 
$174,475.54, connected with production 
and sale of domestic crude oil during the 
time period January 1,1974 through 
April 30,1976, in the State of Wyoming. 


A copy of the Proposed Remedial 
Order, with confidential information 
deleted, may be obtained from Kenneth 
E. Merica, District Manager of 
Enforcement, 1075 South Yukon Street, 
P.O. Box 26247—Belmar Branch, 
Lakewood, Colorado 80226, phone 
number 303-234-3195. On or before 
August 20,1979, any aggrieved person 
may file a Notice of Objection with the . 
Office of Hearings and Appeals, 2000 M 
Street, N.W., Washington. D.C. 20461, in 
accordance with 10 CFR 205.193 of the 
DOE Regulations. 

Issued in Washington. D.C.. on the 26th day 
of July 1979. 

Robert D. Gerring, 

ActingDirector, Enforcement Program 
Operations. 

[FR Doc 79-24026 Filed 8-2-79; 8:45 a.m.] 

BILLING CODE 6450-01-M 


Loeb & Mitchell Oil Co.; Action Taken 
on Consent Order 

agency: Economic Regulatory 
Administration. Department of Energy. 

action: Notice of action taken and 
opportunity for comment on Consent 
Order. 


summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces action taken 
to execute a Consent Order and 
provides an opportunity for public 
comment on the Consent Order and on 
potential claims against the refunds 
deposited in an escrow account 
established pursuant to the Consent 
Order. 

DATE: July 25,1979. 

COMMENTS BY: September 4.1979. 

address: Send to Alan L. Wehmeyer, 
Chief. Crude Products Program 
Management Branch, Central 
Enforcement District, 324 East 11th 
Street, Kansas City, Missouri 64106. 

FOR FURTHER INFORMATION CONTACT: 

Alan L Wehmeyer, Chief, Crude 
Products Program Management Branch, 
Central Enforcement District, 324 East 
11th Street, Kansas City, Missouri 64106. 
Phone (816) 374-5932. 

SUPPLEMENTARY INFORMATION: On July 
25,1979, the Office of Enforcement of 
the ERA executed a Consent Order with 
Loeb and Mitchell Oil Company of 
Albion, Illinois. Under 10 CFR 
205.199j(b), a Consent Order which 
involves a sum of less than $500,000 in 
the aggregate, excluding penalties and 
interest, becomes effective upon its 
execution. 


I. The Consent Order 

Loeb and Mitchell Oil Company, with 
its home office located in Albion. 

Illinois, is a firm engaged in the 
production and sale of domestic crude 
oil, and is subject to the Mandatory 
Petroleum and Allocation Regulations at 
10 CFR. Parts 210, 211, and 212. To 
resolve certain civil actions which could 
be brought by the Office of Enforcement 
of the Economic Regulatory 
Administration as a result of its audit of 
Loeb and Mitchell Oil Company the 
Office of Enforcement, ERA. and Loeb 
and Mitchell Oil Company entered into 
a Consent Order, the significant terms of 
which are as follows: 

1. This Consent Order covers the 
production and sales of domestic crude 
oil by Loeb and Mitchell Oil Company 
during the period September 1,1973 
through December 31,1975, from the 
North Maud property, such sales being 
made to Ashland Oil Company. 

2. The reason for the overcharges was 
Loeb and Mitchell Oil Company's 
erroneous characterization of said 
property as a stripper well lease, as 
defined at 6 CFR 150.54(s) and at 10 CFR 
210.32. 

3. It is understood that Loeb and 
Mitchell Oil Company does not, by 
entering into the Consent Order, admit 
that it has violated any regulations of 
the DOE. 

4. The provisions of 10 CFR 205.199J, 
including the publication of this Notice, 
are applicable to the Consent Order. 

II. Disposition of Refunded Overcharges 

In this Consent Order, Loeb and 
Mitchell Oil Company agrees to refund, 
in full settlement of any civil liability 
with respect to actions which might be 
brought by the Office of Enforcement. 
ERA, arising out of the transactions 
specified in 1.1. above, the sum of 
$270,182.12, together with interest as 
specified in paragraph's 1 and 4 of the 
Consent Order. The refunds shall be 
made in monthly installments, with the 
refund completed by February 1,1981. 
Such refunds will be made to the United 
States Department of Energy and will be 
delivered to the Assistant Administrator 
for Enforcement, ERA. These funds will 
remain in a suitable account pending the 
determination of their proper 
disposition. 

The DOE intends to distribute the 
refund amounts in a just and equitable 
manner in accordance with applicable 
laws and regulations. Accordingly, 
distribution of such refunded 
overcharges requires that only those 
“persons" (as defined at 10 CFR 205.2J 
who actually suffered a loss as a result 
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of the transactions described in the 
Consent Order receive appropriate 
refunds. Because of the petroleum 
industy’s complex marketing system, it 
is likely that overcharges have either 
been passed through as higher prices to 
subsequent purchasers or offset through 
devices such as the Old Oil Allocation 
(Entitlements) Program, 10 CFR 211.67. 
In fact, the adverse effects of the 
overcharges may have become so 
diffused that it is a practical 
impossibility to identify specific, 
adversely affected persons, in which 
case disposition of the refunds will be 
made in the general public interest by 
an appropriate means such as payment 
to the Treasury of the United States 
pursuant to 10 CFR 205.1991(a). 

III. Submission of Written Comments 

A. Potential Claimants: Interested 
persons who believe that they have a 
claim to all or a portion of the refund 
amount should provide written 
notification of the claim to the ERA at 
this time. Proof of claims is not now 
being required. Written notification to 
the ERA at this time is requested 
primarily for the purpose of identifying 
valid potential claims to the refund 
amount. After potential claims are 
identified, procedures for the making of 
proof of claims may be established. 
Failure by a person to provide written 
notification of a potential claim within 
the comment period for this Notice may 
result in the DOE irrevocably disbursing 
the funds to other claimants or to the 
general public interest. 

B. Other Comments: The ERA invites 
interested persons to comment on the 
terms, conditions, or procedural aspects 
of this consent order. 

You should send your comments or 
written notification of a claim to Alan L 
Wehmeyer. Chief, Crude Products 
Management Branch, Central 
Enforcement District, 324 East 11th 
Street, Kansas City, Missouri 64106. You 
may obtain a free copy of this Consent 
Order by writing to the same address or 
by calling (816) 374-5932. 

You should identify your comments or 
written notification of a claim on the 
outside of your envelop and on the 
documents you submit with the 
designation, “Comments on Loeb and 
Mitchell Oil Company Consent Order.'* 
We will consider all. comments we 
receive by 4:30 p.m., local time, on 
September 4,1979. You should identify 
any information or data which, in your 
opinion, is confidential and submit it in 


accordance with the procedures in 10 
CFR 205.9(f). 

Alan L. Wehmeyer, 

Acting District Manager, Central 
Enforcement District, Economic Regulatory 
Administration. 

[FR Doc 79-24030 Filed 8-2-70; 8 45 un\ 

BILLING COD€ 8450-01-44 


Loveladdy Oil Co., Inc.; Action Taken 
on Consent Order 

agency: Economic Regulatory 
Administration, Department of Energy. 
action: Notice of Action taken and 
opportunity for comment on Consent 
Order. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces action taken 
to execute a Concert Order and provides 
an opportunity for public comment on 
the Consent Order and on potential 
claims against the refunds deposited in 
an escrow account established pursuant 
to the Consent Order. 

EFFECTIVE DATE: July 26, 1979. 

Comments by: August 25,1979. 
address: Send comments to: Wayne I. 
Tucker, District Manager of 
Enforcement, Southwest District Office, 
Department of Energy, P.O. Box 35228, 
Dallas. TX 75235. 

FOR FURTHER INFORMATION CONTACT: 

Wayne I. Tucker, District Manager of 
Enforcement, Southwest District Office, 
Department of Energy. P.O. Box 3522 a 
Dallas. TX 75235 [Phone] 214/767-7751. 
SUPPLEMENTARY INFORMATION: On July 
26,1979, the Office of Enforcement of 
the ERA executed a Consent Order with 
Loveladdy Oil Co., Inc. of Center, Texas. 
Under 10 CFR 205.199j(b), a Consent 
Order which involves a sum of less than 
$500,000 in the aggregate, excluding 
penalties and interest becomes effective 
upon its execution. 

Because the DOE and Loveladdy Oil 
Co., Inc. wish to expeditiously resolve 
this matter as agreed and to avoid delay 
in the payment of refunds, the DOE has 
determined that it is in the public 
interest to make the Consent Order with 
Loveladdy Oil Co., Inc. effective as of 
the date of its execution by the DOE and 
Loveladdy Oil Co., Inc. 

1. The Consent Order 

Loveladdy Oil Co., Inc., with its home 
office in Center. Texas, is a firm 
engaged in the resale of petroleum 
products, and is subject to the 
Mandatory Petroleum Price and 
Allocation Regulations at 10 CFR, Parts 
210, 211,212. To resolve certain civil 
actions which could be brought by the 


Office of Enforcement of the Economic 
Regulatory Administration as a result of 
its audit of Loveladdy Oil Co., Inc. as a 
reseller-retailer of petroleum products, 
the Office of Enforcement. ERA, and 
Loveladdy Oil Co.. Inc. entered into a 
Consent Order, the significant terms of 
which are as follows: 

1. The period covered by the audit 
was November 1,1973, through April 30, 
1974, and it included sales of motor 
gasoline and No. 2 diesel fuel to five 
classes of purchasers. 

2. Loveladdy Oil Co.. Inc. improperly 
applied the provisions of 10 CFR 212.93 
(6 CFR 150.359 prior to January 15.1974) 
when determining the prices to be 
charged for its petroleum products, and 
as a consequence certain of its 
customers were overcharged on some of 
their purchases. 

3. Loveladdy Oil Co.. Inc. agrees to 
refund to the DOE $25,000. including 
interest and penalties. Of this amount, 
$5,000 will be refunded within 30 days of 
the effective date of the Consent Order, 
August 25,1979. The remaining $20,000 
will be refunded into escrow as monthly 
payments equivalent to $0,005 per gallon 
on the allocated monthly volume of 
motor gasoline and $0,005 per gallon on 
all sales of diesel fuel until the entire 
$20,000 is refunded. The monthly 
payments should be postmarked no later 
than ten (10) days following the end of 
the month for which the payment is 
being submitted. 

4. The provisions of 10 CFR 205.199J, 
including the publication of this Notice, 
are applicable to the Consent Order. 

II. Disposition of Refunded Overcharges 

In this Consent Order, Loveladdy Oil 
Co.. Inc. agrees to refund, in full 
settlement of any civil liability with 
respect to actions which might be 
brought by the Office of Enforcement, 
ERA, arising out of the transactions 
specified in 1.1. above, the sum of 
$25,000 in the manner described in I. 3. 
above. Refunded overcharges will be in 
the form of certified checks made 
payable to the United States 
Department of Energy and will be 
delivered to the Assistant Administrator 
for Enforcement, ERA. These funda'Will 
remain in a suitable account pending the 
determination of their proper 
disposition. 

The DOE intends to distribute the 
refund amounts in a just and equitable 
manner in accordance with applicable 
laws and regulations. Accordingly, 
distribution of such refunded 
overcharges requires that only those 
“persons" (as defined at 10 CFR 205.2) 
who actually suffered a loss as a result 
of the transactions described in the 
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Consent Order receive appropriate 
refunds. Because of the petroleum 
industry's complex marketing system, it 
is likely that overcharges have either 
been passed through as higher prices to 
subsequent purchasers or offset through 
devices such as the Old Oil Allocation 
(Entitlements) Program, 10 CFR 211.67. 

In fact, the adverse effects of the 
overcharges may have become so 
diffused that it is a practical 
impossibility to identify specific, 
adversely affected persons, in which 
case disposition of the refunds will be 
made in the general public interest by 
an appropriate means such as payment 
to the Treasury of the United States 
pursuant to 10 CFR 205.1991(a). 

III. Submission of Written Comments 

A. Potential Claimants: Interested 
persons who believe that they have a 
claim to all or a portion of the refund 
amount should provide written 
notification of the claim to the ERA at 
this time. Proof of claims is not now 
being required. Written notification to 
the ERA at this time is requested 
primarily for the purpose of identifying 
valid potential claims to the refund 
amount. After potential claims are 
identified, procedures for the making of 
proof of claims may be established. 
Failure by a person to provide written 
notification of a potential claim within 
the comment period for this Notice may 
result in the DOE irrevocably disbursing 
the funds to other claimants or to the 
general public interest 

B. Other Comments: The ERA invites 
interested persons to comment on the 
terms, conditions, or procedural aspects 
of this Consent Order. 

You should send your comments or 
written notification of a claim to Wayne 

I. Tucker, District Manager of 
Enforcement, Southwest District Office, 
Department of Energy, P. O. Box 35228. 
Dallas, TX. 75235. You may obtain a free 
copy of this Consent Order by writing to 
the same address or by calling 214/767- 
7751. 

You should identify your comments or 
written notification of a claim on the 
outside of your envolope and on the 
documents you submit with the 
designation, "Comments on Loveladdy 
Oil Co., Inc. Consent Order." We will 
consider all comments we receive by 
4:30 p.m. local time, on August 25,1979. 
You should identify any information or 
data which, in your opinion, is 
confidential and submit it in accordance 
with the procedures in 10 CFR 205.9(f). 


Issued in Dallas, TX on the 26th day of July. 
1979. 

Herbert F. Buchanan, 

Deputy District Manager of Enforcement , 
Southwest District Office. Economic 
Regulatory Administration . 

|FR Doc. 79-24027 Filed 8-2-79.8:45 am) 

BILLING COOE 6450-01-41 


Petroleum Corp. of Texas; Action 
Taken on Consent Order 

AGENCY: Economic Regulatory 
Administration, Department of Energy. 
action: Notice of Action taken and 
opportunity for comment on Consent 
Order._ 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces action taken 
to execute a Consent Order and provide 
an opportunity for public comment on 
the Consent Order and on potential 
claims against the refunds deposited in 
an escrow account established pursuant 
to the Consent Order. 

DATES: Effective date: July 26,1979. 
Comments by: September 4,1979. 
address: Send comments to: Wayne I. 
Tucker, District Manager of 
Enforcement, Southwest District Office, 
Department of Energy, P.O. Box 35228, 
Dallas, Texas 75235. 

FOR FURTHER INFORMATION CONTACT. 
Wayne I. Tucker, District Manager of 
Enforcement, Southwest District Office, 
Department of Energy, P.O. Box 35228, 
Dallas, Texas 75235, Phone 214/767- 
7745. 

SUPPLEMENTARY INFORMATION: On July 
26,1979, the Office of Enforcement of 
the ERA executed a Consent Order with 
Petroleum Corporation of Texas of 
Breckenridge, Texas. Under 10 CFR 
205.199j(b), a Consent Order which 
involves a sum of less than $500,000 in 
the aggregate, excluding penalties and 
interest, becomes effective upon its 
execution. 

Because the DOE and Petroleum 
Corporation of Texas wish to 
expeditiously resolve this matter as 
agreed and to avoid delay in the 
payment of refunds, the DOE has 
determined that it is in the public 
interest to make the Consent Order with 
Petroleum Corporation of Texas 
effective as of the date of its execution 
by the DOE and Petroleum Corporation 
of Texas. 

I. Consent Order 

Petroleum Corporation of Texas with 
its home office in Breckenridge, Texas is 
a firm engaged in the production and 
sale of crude oil and is subject to the 


Mandatory Petroleum Price and 
Allocation Regulations at 10 CFR, Part 
210, 211, 212. The Office of Enforcement 
of the Economic Regulatory 
Administration (ERA) and Petroleum 
Corporation of Texas entered into a 
Consent Order to resolve certain civil 
actions which could be brought by ERA 
as a result of its audit of the crude oil 
sales by Petroleum Corporation of 
Texas. This Consent Order settles those 
matters relative to Petroleum 
Corporation of Texas' production and 
sale of crude during the period 
September 1.1973 through May 31,1977. 

The significant terms of the Consent 
Order with Petroleum Corporation of 
Texas are as follows: 

1. Petroleum Corporation of Texas 
improperly applied the provisions of 10 
CFR 212.73 and its predecessor, 6 CFR 
150.353 when determining the prices to 
be charged for certain domestic crude 
oil. 

2. Petroleum Corporation of Texas 
understands and agrees to refund 
$100,000.00 to the DOE by certified 
check. This amount is in full settlement 
of any and all civil liability within the 
jurisdiction of the DOE in regard to 
actions that might be brought by the 
DOE arising out of the specified 
transactions for the following properties: 

J. B. Walker 
Payne"G" 

Bates Federal 
L. H. Jones 

Maymie Lammers Gas Unit 

C. F. Williams 

Red Lake Gas Unit #1 
Sovilla Barron 
Harry Hudgins et al #4 
F. G. Wilson 
Bert Brooks 
Shaheen-Wilhelm 
Baggett *‘29” 

Harley Brown 
Stagner 
L. E Jones 
Henderson 
H. Hudgins #2 
W. S. Jasper 
Lillie Cason 
H. T. “A" State 
State S.C. 

D. F. Barr 

C. C. Workman 
C. R. Franklin 

3. The provisions of 10 CFR 205.199J, 
including the publication of this Notice, 
are applicable to the Consent Order. 

II. Disposition of Refunded Overcharges 

Refunded overcharges as described in 
2. above will be made in four equal 
installments of $25,000.00 each. The first 
payment is due 90 days after the 
effective date of the Consent Order and 
each 90 days thereafter until the total 
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refund has been completed. Delivery of 
such payments shall be to the Assistant 
Administrator for Enforcement, 
Economic Regulatory Administration, in 
the form of a certified check made 
payable to the United States 
Department of Energy. 

The DOE intends to distribute the 
refund amounts in a just and equitable 
manner in accordance with applicable 
laws and regulations. Accordingly, 
distribution of such refunded 
overcharges requires that only those 
“person** (as defined at 10 CFR 205.2) 
who actually suffered a loss as a result 
of the transactions described in the 
Consent Order receive appropriate 
refunds. Because of the petroleum 
industry’s complex marketing system, it 
is likely that overcharges have either 
been passed through as higher prices to 
subsequent purchasers or offset through 
devices such as the Old Oil Allocation 
(Entitlements) Program. 10 CFR 211.67. 

In fact, the adverse effects of the 
overcharges may have become so 
diffused that it is a practical 
impossibility to identify specific, 
adversely affected person, in which case 
disposition of the refunds will be made 
in the general public interest by an 
appropriate means such as payment to 
the Treasury of the United States 
pursuant to 10 CFR 205.1991(a). 

III. Submission of Written Comments 

Potential Claimants: Interested 
persons who believe that they have a 
claim to all or a portion of the refund 
amount should provide written 
notification of the claim to the ERA at 
this time. Proof of claims is not now 
being required. Written notification to 
the ERA at this time is requested 
primarily for the purpose of identifying 
valid potential claims to the refund 
amount. After potential claims are 
identified, procedures for the making of 
proof of claims may be established. 

Failure by a person to provide written 
notification of a potential claim within 
the comment period for this Notice may 
result in the DOE irrevocably disbursing 
the funds to other claimants or to the 
general public interest. 

Other Comments: The ERA invites 
interested persons to comment on the 
terms, conditions, or procedural aspects 
of this Consent Order. 

You should send your comments or 
written notification of a claim to Wayne 

I. Tucker. District Manager of 
Enforcement, Southwest District Office, 
Department of Energy, P.O. Box 35228, 
Dallas, Texas 75235. You may obtain a 
free copy of this Consent Order by 
writing to the same address or by calling 
214/??? 


You should identify your comments or 
written notification of a claim on the 
outside of your envelope and on the 
documents you submit with the 
designation, “Comments on the 
Petroleum Corporation of Texas 
Consent Order.'* We will consider all 
comments we receive by 4:30 p.m., local 
time, on or before September 4,1979. 
You should identify any information or 
data which, in your opinion, is 
confidential and submit it in accordance 
with the procedures in 10 CFR 205.9(f). 

Issued in Dallas. Texas, on the 26th day of 
July 1979. 

Wayne I. Tucker. 

District Manager of Enforcement, Southwest 
District Office, Economic Regulatory 
Administration. 

[FR Doc 79-24028 Filed 8-2-79; 8.45 ami 

BILLING CODE 8450-01-41 


M. C. Milam; Action Taken on Consent 
Order 

agency: Economic Regulatory 
Administration. Department of Energy. 
action: Notice of action taken and 
opportunity for comment on Consent 
Order. 


summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces action taken 
to execute a Consent Order and 
provides an opportunity for public 
comment on the Consent Order and on 
potential claims against the refunds 
deposited in an escrow account 
established pursuant to the Consent 
Order. 

DATE: July 24,1979. 

COMMENTS BY: September 4,1979. 

address: Send to Alan L Wehmeyer. 
Chief, Crude Products Program 
Management Branch, 324 East 11th 
Street, Kansas City, Missouri 64106. 

FOR FURTHER INFORMATION CONTACT: 

Alan L Wehmeyer. Chief, Crude 
Products Management Branch, 324 East 
11th Street, Kansas City. Missouri 64106. 
Phone 816 (374-5934). 

SUPPLEMENTARY INFORMATION: On July 
24,1979, the Office of Enforcement of 
the ERA executed a Consent Order with 
M. C. Milam of Casey, Illinois. Under 10 
CFR 205.199J(b). a Consent Order which 
involves a sum of less than $500,000 in 
the aggregate, excluding penalties and 
interest, becomes effective upon its 
execution. 

I. The Consent Order 

M. C. Milam, with its home office 
located in Casey, Illinois, is a firm 
engaged in the production and sale of 


domestic crude oil. and is subject to the 
Mandatory Petroleum and Allocation 
Regulations at 10 CFR Parts 210, 211, 
and 212. To resolve certain civil actions 
which could be brought by the Office of 
Enforcement of the Economic Regulatory 
Administration as a result of its audit of 
M. C. Milam the Office of Enforcement, 
ERA, and M. C. Milam entered into a 
Consent Order, the significant terms of 
which are as follows: 

1. This Consent Order covers the 
production and sales of domestic crude 
oil by Milam during the period 
September 1,1973 through December 31, 
1975, from the F. Holman lease and the 
W. S. Holman lease, such sales being 
made to Union Oil Company. 

2. The reason for the overcharges was 
Milam’s erroneous characterization of 
each of said properties as a stripper well 
lease, as defined at 6 CFR 150.54(s) and 
at 10 CFR 210.32. 

3. It is understood that Milam does 
not, by entering into the Consent Order, 
admit that it has violated any 
regulations of the DOE. 

4. The provisions of 10 CFR 205.199J, 
including the publication of this Notice, 
are applicable to the Consent Order. 

11. Disposition of Refunded Overcharges 

In this Consent Order, M. C. Milam 
agrees to refund, in full settlement of 
any civil liability with respect to actions 
which might be brought by the Office of 
Enforcement, ERA. arising out of the 
transactions specified in 1.1 above, the 
sum of $50,863.15, together with interest 
as specified in paragraph’s 1 and 5 of the 
Consent Order. The refunds shall be 
made in monthly installments, with the 
refund completed by February 1,1982. 
Such refunds will be made to the United 
States Department of Energy and will be 
delivered to the Assistant Administrator 
for Enforcement, ERA. These funds will 
remain in a suitable account pending the 
determination of their proper 
disposition. 

The DOE intends to distribute the 
refund amounts in a just and equitable 
manner in accordance with applicable 
laws and regulations. Accordingly, 
distribution of such refunded 
overcharges requires that only those 
“persons” (as defined at 10 CFR 205.2) 
who actually suffered a loss as a result 
of the transactions described in the 
Consent Order receive appropriate 
refunds. Because of the petroleum 
industry's complex marketing system, it 
is likely that overcharges have either 
been passed through as higher prices to 
subsequent purchasers or offset through 
devices such as the Old Oil Allocation 
(Entitlements) Program. 10 CFR 211.67. 

In fact, the adverse effects of the 
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overcharges may have become so 
diffused that it is a practical 
impossibility to identify specific, 
adversely affected persons, in which 
case disposition of the refunds will be 
made in the general public interest by 
an appropriate means such as payment 
to the Treasury of the United States 
pursuant to 10 CFR 205.1991(a). 

III. Submission of Written Comments 

A. Potential Claimants: Interested 
persons who believe that they have a 
claim to all or a portion of the refund 
amount should provide written 
notification of the claim to the ERA at 
this time. Proof of claims is not now 
being required. Written notification to 
the ERA at this time is requested 
primarily for the purpose of identifying 
valid potential claims to the refund 
amount. After potential claims are 
identified, procedures for the making of 
proof of claims may be established. 
Failure by a person to provide written 
notification of a potential claim within 
the comment period for this Notice may 
result in the DOE irrevocably disbursing 
the funds to other claimants or to the 
general public interest. 

B. Other Comments: The ERA invites 
interested persons to comment on the 
terms, conditions, or procedural aspects 
of this consent order. 

You should send your comments or 
written notification of a claim to Alan L 
Wehmeyer, Chief, Crude Products 
Management Branch, Central 
Enforcement District. 324 East 11th 
Street. Kansas City, Missouri 04106. You 
may obtain a free copy of this Consent 
Order by writing to the same address or 
by calling (816) 374-5934. 

You should identify your comments or 
written notification of a claim on the 
outside of your envelope and on the 
documents you submit with the 
designation, “Comments on M. C. Milam 
Consent Order.” We will consider all 
comments we receive by 4:30 p.m., local 
time, on September 4,1979. You should 
identify any information or data which, 
in your opinion, is confidential and 
submit it in accordance with the 
procedures in 10 CFR § 205.9(f). 

Alan L. Wehmeyer, 

Acting, Manager . Central Enforcement 
District, Economic Regulatory 
Administration . 

(FR Doc. 79-23828 Filed 8-2-78. 8.45 am) 

BILLING COO£ 6450-01-14 


Federal Energy Regulatory 
Commission 

[Project No. 2924] 

Electric Plant Board of the City of 
Glasgow, Ky.; Application for 
Preliminary permit 

July 3.1979. 

Take notice that on April 4.1979, the 
Electric Plant Board of the City of 
Glasgow, Kentucky, filed an application 
[pursuant to the Federal Power Act, 16 
U.S.C. § 791(a)—§ 825 (r) (1976)) for a 
preliminary permit for a proposed 
hydroelectric power project to be 
known as the Rough River Lake Dam 
Project (FERC Project No. 2924). The 
proposed project would be located on 
the Rough River in Grayson County, 
Kentucky. Correspondence with the 
Electric Plant Board should be directed 
to Mr. H. Jefferson Herbert. Jr., Wilson, 
Herbert, Gannon & Sparks, Richards 
Building, Glasgow, Kentucky 42141. 

Purpose of Project — The Electric 
Plant Board would provide the total 
power generated at the project to its 
consumers. 

Proposed Scope and Cost of Studies 
Under Permit —The Electric Plant board 
seeks issuance of a preliminary permit 
for a period of 24 months, during which 
time it proposes to study the feasibility 
of installing hydroelectric generating 
units at the existing Rough River Lake 
Dam of the United States Army Corps of 
Engineers. The Electric Plant Board 
estimates that the proposed studies 
would cost $137,500. 

Project Description —The Rough River 
Lake Dam Project would consist of: (1) a 
powerhouse, to be constructed, housing 
hydroelectric generating units (number, 
size, and type to be determined in 
course of the study) with a preliminary 
estimate of an installed capacity of 
14,000 kW: and (2) appurtenant facilities, 
the estimated annual output of the 
proposed project is 73,584,000 kWh. The 
Electric Plant Board estimates the cost 
of the project at $41,000 000. The Electric 
Plant Board proposes that the project’s 
generating station be operated in 
coordination with the interconnected 
system of the Tennessee Valley 
Authority. The Board would use the 
total power generated at the project. 

Purpose of Preliminary Permit — A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 


proposed project, the market for power, 
and all other necessary information for 
inclusion in an application for a license. 
In this instance, the Applicant seeks a 
24-month permit. 

Agency Comments —Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. A copy of the 
application may be obtained directly 
from the Applicant. Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not File 
comments within the time set below, it 
will be presumed to have no comments. 

Protests and Petitions to Intervene — 
Anyone desiring to be heard or to make 
any protest about this application 
should file'a petition to intervene or a 
protest with the Federal Energy 
Regulatory Commission, in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure, 18 CFR, § 1.8 or 1.10 (1978). In 
determining the appropriate action to 
take, the Commission will consider ail 
protests filed, but a person who merely 
Files a protest does not become a party 
to the proceeding. To become a party or 
to participate in any hearing, a person 
must file a petition to intervene in 
accordance with the Commission’s 
Rules. 

Any protest, petition to intervene, or 
agency comments must be Filed on or 
before September 4,1979. The 
Commission’s address is: 825 North 
Capitol Street. N.E.. Washington, D.C. 
20426. 

The application is on file with the 
Commission and is available for public 
inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 79-23914 Filed 8-2-79:8:45 am) 

BILUNG CODE 6450-01-81 


Grace Petroleum Corp. et a!.; 
Determinations by Jurisdictional 
Agencies Under the Natural Gas Policy 
Act of 1978 

July 25.1979. 

The Federal Energy Regulatory 
Commission received notices from the 
jurisdictional agencies listed below of 
determinations pursuant to 18 CFR 
274.104 and applicable to the indicated 
wells pursuant to the Natural Gas Policy 
Act of 1978. 
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Alabama OH and Gas Board 

1. Control Number (F.E.R.C./State) 

2. API well number 

3 Section of NGPA 

4. Operator 

5. Well name 

6. Field or OCS Area name 

7. County. State or block No. 

8. Estimated annual volume 

9. Date received at FERC 

10. Purchaserfs) 

1. 79-12924 

2. 01-057-20092- 

3.102 

4. Grace Petroleum Corporation 

5. T B Jones 16-6 

6. Bluff 

7. Fayette AL «. 

8.120.0 million cubic feet 

9. July 17.1979 

10. Warrior Drilling & Eng Co Inc 

1. 79-12925 

2. 01-057-20105- 

3.102 

4. Grace Petroleum Corporation 

5. Arvil Moore 24-3 

6. Bluff 

7. Fayette AL 

8. 434.0 million cubic feet 

9. July 17.1979 

10. Southern Natural Gas Co 

1. 79-12920 

2. 01-057-20138- 

3.102 

4 Warrior Drilling & Eng Co Inc 

5. Sallie Moore 

6. Bluff 

7. Fayette AL 

8. 772.0 million cubic feet 

9. July 17.1979 

10. Southern Natural Gas Company 
Louisiana Office of Conservation 

1 Control Number (F.E.R.C./Slate) 

2. API well number 

3. Section of NGPA 

4. Operator 

5. Well name 

6. Field or OCS Area name 

7. County. State or block No. 

8. Estimated annual volume 

9. Date received at FERC 

10. Purchnserfs) 

1. 79-12874 

2. 17-093-20184- 

3. 102 

4. Cayman Exploration Corp 

5. S L 7671 No. 1 

6. College Point St James 

7. St James LA 

8. 730.0 million cubic feet 

9. July 16. 1979 

10. United Gas Pipeline 

1. 79-12875 

2.17-097-20479- 

3.102 

4. Omni Drilling Part Nos 1977-1-2-3 

5. C R Bourque No. 1 

6. Lewisbuig Field 

7. St Landry Parish LA 

8. .0 million cubic feet 
9 July 16, 1979 

10. Texas Easterr Gas Pipeline Company 


Montana Board of Oil and Gas Conservation 

1. Control Number (F.E.R.C./State) 

2. API well number 

3. Section of NGPA 

4. Operator 

5. Well name 

6. Field or OCS Area name 

7. County, State or block No. 

8. Estimated annual volume 

9. Date received at FERC 

10. Purchaser(s) 

1. 79-13002 

2. 25-041-21204- 
3.100 

4. Tricentrol United States Inc 

5. Oneil 4-15-31-17 

6. Tiger Ridge 

7. Hill MT 

8.17.0 million cubic feet 

9. July 18,1979 

10. Northern Natural Gas Company 

New Mexico Department of Energy and 
Minerals. Oil Conservation Division 

1. Control number (F.E.R.C./State) 

2. API well number 

3. Section of NGPA^ 

4. Operator 

5. Well name 

8. Field or OCS area name 

7. County. State or Block No. 

8. Estimated annual volume 

9. Date received at FERC 

10. Purchaserfs) 

1. 79-12873 

2. 30-025-25517 

3. 103 Denied 

4. Amoco Production Company 

5. State /C/ Tract 11 No. 5 

6. Eumont Queen 

7. Lea. NM 

8. 577.0 million cubic feet 

9. July 16. 1979 

10. Northern Natural Gas Co. 

1. 79-13046 

2. 3O-015-JJOOOO 

3. 108 

4. Kersey & Company 

5. ASUA No.l 

6. Vandagriff Keyes 

7. Eddy. NM 

8. .4 million cubic feet 

9. June 27.1979 

10. Phillips Petroleum Co. 

1. 79-13047 

2. 30-015-22134 

3. 103 

4. C & K Petroleum, Inc. 

5. Carlsbad 12 No. 1 

6. South Carlsbad Morrow 

7. Eddy. NM 

8. .0 million cubic feet 

9. July 12.1979 

10. Transwcstem Pipeline Co. 

Ohio Department of Natural Resources, 
Division of Oil and Gas 

1. Control number (FJ£.R.C./StateJ 

2. API well number 

3. Section of NCPA 

4. Operator 

5. Well name 

6. Field or OCS area name 

7. County, State op Block No. 


8. Estimated annual volume 

9. Date received at FERC 

10. Purchasers) 

1. 79-13948 

2. 30-155-20498-0014 

3. 103 

4. Ohio Industrial Energy Inc. 

5. Glaze Unit No. 1-41081 

6 . 

7. Trumbull. OH 

8. 24.0 million cubic feet 

9. June 22.1979 

10. Columbia Gas Transmission Corp.. 
Copperweld Steel Company. Ohio Steel 
Tube 

1. 79-13049 

2. 34-105-21787-0014 

3. 103 

4. BJVC Energy Management Corp. 

5. B & L Lambert No. 1 

6 . 

7. Meigs. OH 

8. 5.0 million cubic feet 

9. June 22,1979 

10. Columbia Gas Transmission 

1. 79-13050 

2. 34-019-20575-0014 

3. 108 

4. MB Operating Co.. Inc. 

. 5. D a H Laubacher Unit No. 1 

6 . 

7. Carroll. OH 

8. 1.8 million cubic feet 

9. June 27.1979 

10. East Ohio Gas Co.. Republic Steel Corp.. 
Columbia Gas Company 

1. 79-13051 

2. 34-103-21996 

3. 103 

4. Flint Oil a Gas. Inc. 

5. G a } Filous No. 1—Well No. 2110 

6 . 

7. Medina. OH 

8. 20.0 million cubic feet 

9. July 12, 1979 

10. Columbia Gas Transmission Corp. 

1. 79-13052 

2. 34-067-20341 

3. 103 

4. J. S. Marfy and NEFG GMBH 

5. G. Palmer No. 1 

6 . 

7. Harrison. OH 

8. 14.6 million cubic feet 

9. July 12, 1979 

10. East Ohio Gas Co. 

South Dakota Department of Natural 
Resource Development 

1. Control number (F.E.R.C./State) 

2. API well number 

3. Section of NGPA 

4. Operator 

5. Well name 

8. Field or OCS area name 

7. County. State or Block No. 

8. Estimated annual volume 

9. Date received at FERC 

10. Purchaser ( 9 ) 

1. 79-12973 

2. 40-003-20159 

3.102 

4. Alma McCutchin 

5. Heikkila #1 
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6. West Short Pine Hills 

7. Harding, SD 

8.182.8 million cubic feet 

9. July 16,1979 

10. Montana Dakota Utilities 

1. 79-12974 

2. 40-063-20168 
3.103 

4. Alma McCutchin 

5. Heikkila *2 

6. West Short Pine Hills 

7. Harding, SD 

8. 73.0 million cubic feet 

9. July 16.1979 

10. Montana Dakota Utilities Co. 

1. 79-12975 

2. 40-003-20186 
3.103 

4. Alma McCutchin 

5. Heikkila 1-18 

6. West Short Pine Hills 

7. Harding, SD 

8.182.0 million cubic feet 

9. July 16,1979 

10. Montana Dakota Utilities Co. 

1. 79-12978 

2. 40-063-20190 
3.103 

4. Alma McCutchin 

5. Heikkila #4 

6. West Short Pine Hills 

7. Harding. SD 

8.146.0 million cubic feet 

9. July 16,1979 

10. Montana Dakota Utilities Co. 
1.79-12977 

2. 40-063-20192 
3.103 

4. Alma McCutchin 

5. Heikkila 1-21 

6. West Short Pine Hills 

7. Harding, SD 

8. 200.0 million cubic feet 

9. July 16,1979 

10. Montana Dakota Utilities Co. 

1. 79-12978 

2. 40-063-20195 
3.103 

4. Alma McCutchin 

5. Forest State 1-16 

6. West Short Pine Hills 

7. Harding, SD 

8.18.0 million cubic feet 

9. July 16,1979 

10. Montana Dakota Utilities Co. 

Utah Division of Oil, Gas and Mining 

1. Control number (F.E.R.C./State) 

2. API well number 

3. Section of NGPA 

4. Operator 

5. Well name 

6. Field or OCS area name 

7. County. State or block No. 

8. Estimated annual volume 

9. Date received at FERC 

10. Purchaser(s) 

1. 79-13053 

2. 40-047-00000 
3.102 Denied 

4. Belco Development Corp. 

5. Natural Buttes Unit 32-138 

6. South Blanco Pictured Cliff 

7. Uintah, UT 


8. .0 million cubic feet 

9. July 5.1979 

10 . 

1. 79-13054 

2. 48-047-00000 

3.102 

4. Gas Producing Enterprises, Inc. 

5. Natural Buttes Unit 27 A-33-9-21 

6. South Blanco Pictured Cliffs 

7. Uintah, UT 

8. .0 million cubic feet 

9. July 6.1979 

10. Southern Union Gas Co. 

Virginia Department of Labor and Industry, 
Division of Mines and Quarries 

1. Control Number (FERC/State) 

2. API Well Number 

3. Section of NGPA 

4. Operator 

5. Well name 

6. Field or OCS area name 

7. County. State or Block No. 

8. Estimated annual volume 

9. Date received at FERC 

10. Purchaser(s) 

1. 79-12927 

2. 45-051-20246-8003 

3.103 Denied 

4. Philadelphia Oil Company 
. 5. P-59 Vicey M Page 

6. Nora 

7. Dickenson. VA 

8.14.1 million cubic feet 

9. June 8,1979 

10. Kentucky West Va Gas Company 

1. 79-12928 

2. 45-051-20254-8003 

3.103 Denied 

4. Philadelphia Oil Company 

5. P-62 C C Rose 

6. Nora 

7. Dickenson, VA 

8.119.3 million cubic feet 

9. June 8.1979 

10. Kentucky West Va Gas Company 

West Virginia Department of Mines, Oil and 
Gas Division 

1. Control Number (FERC/State) 

2. API Well Number 

3. Section of NGPA 

4. Operator 

5. Well name 

6. Field or OCS Area Name 

7. County, State or Block No. 

8. Estimated annual volume 

9. Date Received at FERC 

10. Purchaserts) 

1. 79-12876 

2. 47-040-17300 
3.108 

4. HNG Oil Company 

5. Camden L Harper #1 et al 

6. Collins Settlement 

7. Lewis, WV 

8. 8.6 million cubic feet 

9. July 16, 1979 

10. Consolidated Gas Supply Corp 

1. 79-12877 

2. 47-041-21722 
3.108 

4. HNG Oil Company 

5. Mary C Wilson #1 


6. Collins Settlement 

7. Lewis, WV 

8. 9.0 million cubic feet 

9. July 16. 19709 

10. Consolidated Gas Supply Corp 

1. 79-12878 

2. 47-041-21719 

3.108 

4. HNG Oil Company 
6. Archie & Ethel Mae Mayle *1 

6. Collins Settlement 

7. Lewis, WV 

8. 8.1 million cubic feet 
0. July 16.1979 

10. Consolidated Gas Supply Corp 

1. 79-12879 

2. 47-041-21637 

3.108 

4. HNG Oil Company 

5. George L Strader #1 Et al 

6. Collins Settlement 

7. Lewis. WV 

8.6.7 million cubic feet 
• 9. July 16.1979 

10. Consolidated Gas Supply Corp 

1. 79-12880 

2. 47-097-21656 

3.108 

4. Union Drilling Inc 

5. Union Drilling Inc 1374 

6. Union District » 

7. Upshur, WV 

8. 2.0 million cubic feet 

9. July 16,1979 

10. Consolidated Gas Supply Corp 

1. 79-12881 

2. 47-007-21525 

3.108 

4. Union Drilling Inc 

5. Shomo & Odell 1312 

6. Union District 

7. Upshur, WV 

& 8.1 million cubic feet 

9. July 16,1979 

10. Partnership Property Corp 
1.79-12882 

2. 47-007-21511 

3.108 

4. Union Drilling Inc 

5. John D Heavner #2 1309 
0. Union District 

7. Upshur. WV 

8. .7 million cubic feet 

9. July 16,1979 

10. Columbia Gas Transmission Corp 

1. 79-12883 

2. 47-097-21501 

3.108 

4. Union Drilling Inc 

5. John D Heavner 1308 

6. Union District 

7. Upshur. WV 

8. 6.3 million cubic feet 

9. July 16.1979 

10. Columbia Gas Transmission Corp 
1. 79-12884 

2.47-097-21499 — 

3.108 

4. Union Drilling Inc 

5. Hymes & Napier Est 1306 

6. Union District 

7. Upshur. WV 

8.12.2 million cubic feet 
9. July 16.1979 
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10. Columbia Gas Transmission Corp 

1. 70-12885 

2. 47-097-21468 

3.108 

4. Union Drilling Inc 

5. Lota Millican 1289 
0. Union district 

7. Upshur. WV 

8. 7.5 million cubic feet 

9. July 16.1979 

10. Partnership Property Corp 
1.79-12888 

2. 47-097-21363 

3.108 

4. Union Drilling Inc 

5. Stewart J Gould 1245 

6. Washington district 

7. Upshur. WV 

8. 2.2 million cubic feet 

9. July 16.1979 

10. Columbia Gas Transmission Corp 

1. 79-12887 

2. 47-097-21034 

3. 108 

4. Union Drilling Inc 

5. W H Aspinail Jr 1151 

6. Meade District 

7. Upshur. WV 

8. 4 4 million cubic feet 

9. July 18.1979 

10. Columbia Gas Transmission Corp 

1. 79-12888 

2. 47-097-21556 

3. 108 

4. Union Drilling Inc 

5. Hattie Phillips Estate 1320 

6. Meade District 

7. Upshur. WV 

8. 4.8 million cubic feet 

9. July 16.1979 

10. Columbia Gas Transmission Corp 

1. 79-12889 

2 . 47-097-21549 

3. 108 

4. Union Drilling Inc 

5. Gore Corp 1319 
6 Meade District 

7. Upshur. WV 

8. 2.3 million cubic feet 

9. July 16.1979 

10. Columbiu Gas Transmission Corp 

1. 79-12890 

2. 47-097-21548 

3. 108 

4. Union Drilling Inc 

5. Ruth G Cross Agent 1317 

6. Washington District 

7. Upshur. WV 

8. 8.2 million cubic feet 

9. July 16.1979 

10. Equitable Gas Co 

1. 79-12891 

2. 47-097-21522 

3. 108 

4. Union Drilling Inc 

5. Bert Tenney Jr 1 399 

6. Washington District 

7. Upshur. WV 

8.14.3 million cubic feet 

9. July 16.1979 

10. Equitable Gas Co 

1. 79-12892 

2. 47-097-21348 


3.108 

4. Union Drilling Inc 

5. Ruth Johnston Linger 1239 

6. Buckhannon District 

7. Upshur. WV 

8. 3.4 million cubic feet 

9. July 16.1979 

10. Columbia Gas Transmission Corp 
1.79-12893 

2. 47-097-21569 

3.108 

4. Union Drilling Inc 

5. Shomo * Odell #2 1333 

6. Union District 

7. Upshur. WV 

8. .5 million cubic feet 

9. July 16.1979 

10. Partnership Properties Corp 

1. 79-12894 

2. 47-041-20950 

3.108 

4. Union Drilling Inc 

5. Stalnaker Funeral Parlor 1943 

6. Skin Creek District 

7. Lewis. WV . 

8.19.9 million cubic feet 

9. July 18,1979 

10. Equitable Gas Co 

1. 79-12895 

2. 47-041-20914 

3.108 

4. Union Drilling Inc 

5. Homer Marple 1041 

6. Hackers Creek District 

7. Lewis. WV 

8.10.3 million cubic feet 

9. July 16.1979 

10. Columbia Gas Transmission Corp 

1. 79-12896 

2. 47-041-20736 

3.108 

4. Union Drilling Inc 

5. R J Vassar 1038 

6. Hackers Creek District 

7. Lewis* WV 

8. 5.2 million cubic feet 

9. July 16.1979 

10. Columbia Gas Transmission Corp 

1. 79-12897 

2. 47-041-20690 

3. 108 

4. Union Drilling Inc 

5. Ollie Smith 1028 

6. Berlin District 

7. Lewis. WV 

8. 7.5 million cubic feet 

9. July 16,1979 

10. Columbia Gas Transmission Co 

1. 79-12898 

2. 47-041-20641 

3. 108 

4. Union Drilling Inc 

5. E J Damall 1037 

6 . 

7. Lewis, WV 

8. 4.7 million cubic feet 

9. July 18. 1979 

10. Columbia Gas Transmission Corp 

1. 79-12899 

2. 47-041-20629 

3. 108 

4. Union Drilling Inc 

5. W L Clark 

0. Skin Creek District 


7. Lewis. WV 

8. 4.9 million cubic feet 

9. July 18,1979 

10. Equitable Gas Co 

1. 79-12900 

2. 47-001-20674 

3.108 

4. Union Drilling Inc 

5. Virgil & Mary Marks 1330 

6. Pleasant District 

7. Barbour. WV 

8. 8.1 million cubic feet 

9. July 16.1979 

10. Consolidated Gas Supply Corp 

1. 79-12901 

2. 47-041-20974 

3. 108 

4. Union Drilling Inc 

5. A J Reeder 1048 

6. Skin Creek District 

7. Lewis. WV 

8.13.5 million cubic feet 

9. July 16,1979 

10. Equitable Gas Co 

1. 79-12902 

2. 47-001-20670 

3.108 

4. Union Drilling Inc 

5. Lillian W Post *5 1326 

6. Pleasant District 

7. Barbour. WV 

8.15.5 million cubic feet 

9. July 16.1979 

10. Consolidated Gas Supply Corp 

1. 79-12903 

2. 47-041-21231 

3.108 

4. Union Drilling Inc 

5. Edwin Smith 1074 

6. Hackers Creek District 

7. Lewis, WV 

8. 5.5 million cubic feet 

9. July 10.1979 

10. Columbia Gas Transmission Corp 

1. 79-12904 

2. 47-097-21644 

3.108 

4. Union Drilling Inc 

5. Wilbert Zickefouse 1367 

6. Washington District 

7. Upshur. WV 

6. 3.2 million cubic feet 

9. July 16,1979 

10. Equitable Gas Co 

1. 79-12905 

2. 47-097-20914 

3. 108 

4. Union Drilling Inc 

5. Nellie Mick #2 1118 

6. Warren District 

7. Upshur, WV 

8. 1.0 million cubic feet 

9. July 16,1979 

10. Columbia C»as Transmission Corp 

1. 79-12906 

2. 47-097-20849 

3. 108 

4. Union Drilling Inc 

5. Nita Jones 1092 

8. Meade District 

7. Upshur. WV 

8. 4.9 million cubic feet 

9. July 16.1979 

10. Columbia Gas Transportation Corp 


t 
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1. 79-12907 

2. 47-097-20846 

3. 108 

4. Union Drilling Inc 

5. B H Ervin 1091 

6. Banks District 

7. Upshur, WV 

8. 8.7 million cubic feet 

9. July 16.1979 

10. Columbia Gas Transmission Corp 

1. 79-12908 

2. 47-097-21624 

3. 108 

4. Union Drilling Inc 

5. Lawrence Wilfong 1350 

6. Union District 

7. Upshur, WV 

8. 14.7 million cubic feet 

9. July 16.1979 

10. Columbia Gas Distribution Corp 

1. 79-12909 

2. 47-097-21642 

3. 108 

4. Union Drilling Inc 

5. Hattie Phillips Estate #21365 

6. Meade District 

7. Upshur. WV 

8. 15.0 million cubic feet 

9. July 16.1979 

10. Columbia Gas Transmission Corp 

1. 79-12910 

2. 47-097-21603 

3. 108 

4. Union Drilling Inc 

5. S C Rusmisell 1344 

6. Union District 

7. Upshur. WV 

8. 13.1 million cubic feet 

9. July 16,1979 

10. Columbia Gas Transmission Corp 

1. 79-12911 

2. 47-097-21764 

3. 103 

4. Union Drilling Inc 

5. Archie Hyre 1402 

6. Meade District 

7. Upshur. WV 

H. 33.2 million cubic feet 

9. July 16.1979 

10. Columbia Gas Transmission Corp 

I. 79-12912 

L 47-041-21632 

3. 108 

4. Union Drilling Inc 

5. Kenneth T & Mary K Hall 1189 

6. Freemans Creek District 

7. Lewis, WV 

а. 9.1 million cubic feet 

9. July 16. 1979 

10. Consolidated Gas Supply Corp 

1. 79-12913 

2. 47-041-21435 

3. 108 

4. Union Drilling Inc 

5. Clark W. Smith #2 1119 

б. Skin Creek District 

7. Lewis County, WV 

8. 5.2 million cubic feet 

9. July 16.1979 

10. Equitable Gas Co 

1. 79-12914 

2. 47-041-21351 

3. 108 

4. Union Drilling Inc 


5. Edna Radabaugh 1097 

6. Skin Creek District 

7. Lewis, WV 

8. 3.4 million cubic feet 

9. July 16.1979 

10. Equitable Gas Co 

1. 79-12915 

2. 47-097-21345 

3. 108 

4. Union Drilling Inc 

5. Elva J Black 1238 

6. Washington District 

7. Upshur. WV 

8. .8 million cubic feet 

9. July 16,1^79 

10. Columbia Gas Transmission Corp 

1. 79-12916 

2. 47-097-21333 

3. 108 

4. Union Drilling Inc 

5. Gore Corp #2 1237 

6. Washington District 

7. Upshur. WV 

8. 3.1 million cubic feet 

9. July 16,1979 

10. Columbia Gas Transmission Corp 

1. 79-12917 

2. 47-097-21313 

3. 108 

4. Union Drilling Inc 

5. Basil 8 Pauline Heavner 1231 

6. Washington District 

7. Upshur, WV 

8. 5.9 million cubic feet 

9. July 16. 1979 

10. Columbia Gas Transmission Corp 

1. 79-12918 

2. 47-097-21299 

3. 108 

4. Union Drilling Inc 

5. Ruth B Alleman 1000 

6 . 

7. Upshur. WV 

8. 6.2 million cubic feet 

9. July 16,1979 

10. Columbia Gas Transmission Corp 

1. 79-12919 

2. 47-097-21048 

3. 108 

4. Union Drilling Inc 

5. W H Aspinall Jr *2 1154 

6. Meade 

7. Upshur. WV 

8. 4.4 million cubic feet 

9. July 16,1979 

10. Columbia Gas Transmission Corp 

1. 79-12920 

2. 47-041-21747 

3. 108 

4. HNG Oil Company 

5. Camden D Hull #1 

6. Collins Settlement 

7. Lewis. WV 

8. 3.2 million cubic feet 

9. July 16. 1979 

10. Consolidated Gas Supply Corp 

1. 79-12921 

2. 47-041-21750 

3. 108 

4. HNG Oil Company 

5. Georgie E Wilson ~1 et al 

6. Collins Settlement 

7. Lewis, WV 

8. 3.1 million cubic feet 


9. July 16.1979 

10. Consolidated Gas Supply Corp 

1. 79-12922 

2. 47-041-01737 

3. 108 

4. HNG Oil Company 

5. George L Strader #3 et al 

6. Collins Settlement 

7. Lewis, WV 

8. 6.9 million cubic feet 

9. July 16,1979 

10. Consolidated Gas Supply Corp 

1. 79-12923 

2. 47-041-21738 

3. 108 

4. HNG Oil Company 

5. George L Strader #2 et a) 

6. Collins Settlement 

7. Lewis, WV 

8. 3.9 million cubic feet 

9. July 18. 1979 

10. Consolidated Gas Supply Corp 

1. 79-12929 

2. 47-001-20544 

3. 108 

4. Union Drilling Inc 

5. Nellie B Queen 1241 

6. Pleasant District 

7. Barbour, WV 

8. 6.0 million cubic feet 

9. July 17.1979 

10. Consolidated Gas Supply Corp 

1. 79-12930 

2. 47-091-20106 

3. 108 

4. Union Drilling Inc 

5. John O Schnautz 1335 

6. Flemington District 

7. Taylor, WV 

8. 4.1 million cubic feet 

9. July 17.1979 

10. Fourco Glass Co 

1. 79-12931 

2. 47-091-20120 

3. 108 

4. Union Drilling Inc 

5. James B Pepper #2 1361 

6. Flemington District 

7. Taylor. WV 

8. 19.9 million cubic feet 

9. July 17.1979 

10. Fourco Glass Co 

1. 79-12932 

2. 47-091-20121 

3. 108 

4. Union Drilling Inc 

5. Chester Sinsel 1362 

6. Flemington District 

7. Taylor, WV 

8. 10.9 million cubic feet 

9. July 17.1979 

10. Fourco Glass Co 

1. 79-12933 

2. 47-001-20140 

3. 108 

4. Union Drilling Inc 

5. Kathleen Nutter 1064 

6. Elk District 

7. Barbour, WV 

8. 6.0 million cubic feet 

9. July 17.1979 

10. Consolidated Gas Supply Corp 
1. 79-12934 
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2. 47-041-21342 

3. 108 

4 . Union Drilling Inc 

5. F A Clark 1095 

6. Skin Creek District 

7. Lewis. WV 

6. 7.0 million cubic feet 

9. July 17.1979 

10. Equitable Gas Co 

1. 79-12935 

2. 47-041-21319 

3. 108 

4. Union Drilling Inc 

5. Esta Lawson 1088 

6. Skin Creek District 

7. Lewis. WV 

8. 5.7 million cubic feet 

9. July 17.1979 

10. Equitable Gas Co 

1. 79-12936 

2. 47-041-21309 

3. 108 

4. Union Drilling Inc 

5. Mabel R Clark 1087 

6. Skin Creek District 

7. Lewis. WV 

8. 1.3 million cubic feet 

9. July 17.1979 

10. Equitable Gas Co 

1. 79-12937 

2. 47-041—21631 

3. 108 

4. Union Drilling Inc 

5. W F Snyder et al 1187 

6. Freemans Creek District 

7. Lewis. WV 

8. 18.3 million cubic feet 

9. July 17.1979 

10. Consolidated Gas Supply Corp 

1. 79-12938 

2. 47-001-20556 

3. 108 

4. Union Drilling Inc 

5. Charles F Hoffman 1248 
0. Pleasant District 

7. Barbour. WV 

8. 11.7 million cubic feet 

9. July 17.1979 

10. Consolidated Gas Supply Corp 

1. 79-12939 

2. 47-001-20665 

3. 108 

4. Union Drilling Inc 

5. Sadie C Lake 1314 

6. Pleasant District 

7. Barbour. WV 

8. 7.4 million cubic feet 

9. July 17.1979 

10. Consolidated Gas Supply Corp 

1. 79-12940 

2. 47-097-21805 

3. 103 

4. Union Drilling Inc 

5. Iva M Sayre 1420 

6. Meade District 

7. Upshur WV 

8. 40.1 million cubic feet 

9. July 17.1979 

10. Columbia Gas Transmission Corp 

1. 79-12941 

2. 47-097-21828 

3.103 

4. Union Drilling Inc 

5. C W Hymes #4 M-417 


6. Washington District 

7. Upshur WV 

8. .6 million cubic feet 

9. July 17.1979 

10. Equitable Gas Co 

1.79- 12942 

2. 47-001-20937 

3.103 

4. Union Drilling Inc 

5. Jessie Fleming 1425 

6. Pleasant District 

7. Barbour WV 

8. 22.6 million cubic feet 

9. July 17.1979 

10. Consolidated Gas Supply Corp 

1. 79-12943 

2. 47-001-20941 

3. 103 

v 4. Union Drilling Inc 

5. Wm E & Margaret Mayle #2 1427 

6. Pleasant District 

7. Barbour WV 

8. 18.7 million cubic feet 

9. July 17,1979 

10. Consolidated Gas Supply Corp 

1.79- 12944 

2. 47-033-21021 

3. 103 

4. Union Drilling Inc 

5. James A Griffin 7106 

6. Eagle District 

7. Harrison WV 

8. 24.1 million cubic feet 

9. July 17,1979 

10. Consolidated Gas Supply Corp 

1. 79-12945 

2. 47-097-21802 

3.103 

4. Union Drilling Inc 

5. Union Drilling Inc 1379 

6. Meade District 

7. Upshur WV 

8. 6.8 million cubic feet 

9. July 17.1979 

10. Equitable Gas Co 

1. 79-12946 

2. 47-097-21777 

3. 103 

4. Union Drilling Inc 

5. C W Hymes #3 M-418 

6. Washington District 

7. Upshur WV 

8.8.2 million cubic feet 

9. July 17.1979 

10. Equitable Gas Co 

1. 79-12947 

2. 47-097-21758 

3.103 

4. Union Drilling Inc 

5. Hattie Phillips Heirs #41401 

8. Meade District 

7. Upshur WV 

8. 61.6 million cubic feet 

9. July 17,1979 

10. Columbia 6as Transmission Corp 

1. 79-12948 

2. 47-097-21806 

3.103 

4. Union Drilling Inc 

5. Iva M Sayre 1429 
8. Meade District 

7. Upshur WV 

8. 37.8 million cubic feet 

9. July 17.1979 


10. Columbia Gas Transmission Corp 

1. 79-12949 

2. 47-017-00598 
3.108 

4. Allegheny Land & Mineral Co 

5. A-154 

6. Grant District 

7. Doddridge WV 

8. 4.0 million cubic feet 

9. July 17,1979 

10. Consolidated Gas Supply Corp 

1. 79-12950 

2. 47-001-00184 
3.108 

4. Allegheny Land & Mineral Co 

5. A-259 

0. Union District 

7. Barbour WV 

8. 5.7 million cubic feet 

9. July 17.1979 

10. Consolidated Gas Supply Corp 

1. 79-12951 

2. 47-083-00174 
3.108 

4. Allegheny Land & Mineral Co 

5. A-515 

8. Roaring Creek District 
7. Randolph WV 

8.16.2 million cubic feet 

9. July 17.1979 

10. Columbia Ga9 Transmission Corp 

1. 79-12952 

2. 47-041-00667 

3. 108 

4. Allegheny Land & Mineral Co 

5. A-129 

6. Freeman Creek District 

7. Lewis WV 

8. 4.0 million cubic feet 

9. July 17.1979 

10. Consolidated Gas Supply Corp 

1. 79-12953 

2. 47-041-00856 

3. 108 

4. Allegheny Land & Mineral Co 

5. A-157 

6. Freemans Creek District 

7. Lewis WV 

8. 2.7 million cubic feet 

9. July 17,1979 

10. Consolidated Gas Supply Corp 

1. 79-12954 

2. 47-017-01163 
3.108 

4. Allegheny Land & Mineral Co 

5. A-258 

6. McClellan District 

7. Doddridge WV 

8. 2.8 million cubic feet 

9. July 17.1979 

10. Consolidated Gas Supply Corp 

1. 79-12955 

2. 47-033-01176 

3. 108 

4. Allegheny Land & Mineral Co 

5. A-721 

6. Sardis District 

7. Harrison WV 

8. 3.2 million cubic feet 

9. July 17.1979 

10. Consolidated Gas Supply Corp 

1. 79-12958 

2. 47-085-01989 
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3.108 

4. Allegheny Land & Mineral Co 

5. A-20 

6. Union District 

7. Ritchie WV 

8. 6.3 million cubic feet 

9. July 17,1979 

10. Equitable Gas 

1. 79-12957 

2. 47-041-00791 

3.108 

4. Allegheny Land & Mineral Co 

5. A-148 

6. Court House District 

7. Lewis WV 

8. 3.0 million cubic feet 

9. July 17.1979 

10. Consolidated Gas Supply Corp 

1. 79-12958 

2. 47-083-00188 

3.108 

4. Allegheny Land & Mineral Co 

5. A-648 

6. Roaring Creek District 

7. Randolph WV 

8.10.7 million cubic feet 

9. July 17.1979 

10. Columbia Gas Transmission Corp 

1. 79-12959 

2. 47-041-01344 

3.108 

4. Allegheny Land & Mineral Co 

5. A-256 

6. Freemans Creek 

7. Lewis WV 

8. 2.4 million cubic feet 

9. July 17,1979 

10. Consolidated Gas Supply Corp 

1. 79-12960 

2. 47-041-00774 

3.108 

4. Allegheny Land & Mineral Co 

5. A-146 

6. Court House District 

7. Lewis WV 

8.1.6 million cubic feet 

9. July 17.1979 

10. Consolidated Gas Supply Corp 

1. 79-12961 

2. 47-039-22838 

3.103 

4. Quaker State Oil Refining Corp 

5. Kelly #2 62815-2 

6. Elk District 

7. Kanawha WV 

8. 8.6 million cubic feel 

9. July 17.1979 

10. Columbia Gas Transmission Corp 

1. 79-12962 

2. 47-039-22834 

3.103 

4. Quaker State Oil Refining Corp 

5. Nunley *4 62075-4 

6. Blue Creek 

7. Kanawha WV 

8.9.5 million cubic feet 

9. July 17.1979 

10. Columbia Gas Transmission Corp 

1. 79-12963 

2. 47-039-22817 

3.103 

4. Quaker State Oil Refining Corp 

5. Sutton *3 62200-3 

6. Elk District 


7. Kanawha WV 
8.10.0 million cubic feet 

9. July 17.1979 

10. Columbia Gas Transmission Corp 

1. 79-12964 

2. 47-039-22818 

3.103 

4. Quaker State Oil Refining Corp 

5. Sutton -4 62200-4 

6. Elk District 

7. Kanawha WV 

8.10.0 million cubic feet 

9. July 17.1979 

10. Columbia Gas Transmission Corp 
1.79-12965 

2. 47-039-22819 

3.103 

4. Quaker State Oil Refining Corp 

5. Gilbert #7 62200-7 

6. Elk District 

7. Kanawha WV 

8.10.0 million cubic feet 

9. July 17,1979 

10. Columbia Gas Transmission Corp 

1. 79-12966 

2. 47-039-22833 

3.103 

4. Quaker State Oil Refining Corp 

5. Nunley *3 62075-3 

6. Blue Creek 

7. Kanawha WV 

8. 9.5 million cubic feet 

9. July 17,1979 

10. Columbia Gas Transmission Corp 

1. 79-12967 

2. 47-039-22824 

3. 103 

4. Quaker State Oil Refining Corp 

5. E Douglas *3 62075-3 

6. Elk District 

7. Kanawha WV 

8. 6.4 million cubic feet 

9. July 17,1979 

10. Columbia Gas Transmission Corp 

1. 79-12968 

2. 47-039-22826 

3.103 

4. Quaker State Oil Refining Corp 

5. B Osborne #6 62075-6 

8. 

7. Kanawha WV 

8. 6.4 million cubic feet 

9. July 17,1979 

10. Columbia Gas Transmission Corp 

1. 79-12969 

2. 47-039-22827 

3.103 

4. Quaker State Oil Refining Corp 

5. B Osborne #7 62075-7 

6. Elk District 

7. Kanawha WV 

8. 7.9 million cubic feet 

9. July 17. 1979 

10. Columbia Gas Transmission Corp 

1. 79-12970 

2. 47-039-22829 

3. 103 

4. Quaker State Oil Refining Corp 

5. LC Wilson #14 62115-1 

6. Elk District 

7. Kanawha. WV 

8. 7.9 million cubic feet 

9. July 17,1979 

10. Columbia Gas Transmission Corp 


1. 79-12971 

2. 47-039-22823 

3.103 

4. Quaker State Oil Refining Corp 

5. Sutton *2 62200-2 

6. Elk District 

7. Kanawha. WV 

8.10.0 million cubic feet 

9. July 17.1979 

10. Columbia Gas Transmission Corp 

1. 79-12972 

2. 47-039-22820 

3.103 

4. Quaker State Oil Refining Corp 

5. Gilbert #8 62200-8 

6. Elk District 

7. Kanawha. WV 

8. 6.0 million cubic feet 

9. July 17.1979 

10. Columbia Gas Transmission Corp 

1. 79-12987 

2. 47-097-01708 

3.108 

4. Union Drilling Inc 

5. Artie J Norvell 1389 

6. Washington District 

7. Upshur, WV 

8. 2.4 million cubic feet 

9. July 17.1979 

10. Equitable Gas Co 

1. 79-12988 

2. 47-097-21753 

3.108 

4. Union Drilling Inc 

5. Danford Lopen Zirkle 1400 

6. Meade District 

7. Upshur. WV 

8.16.8 million cubic feet 

9. July 17.1979 

10. Columbia Gas Transmission Corp 

1. 79-12989 

2. 47-097-21754 

3. 108 

4. Union Drilling Inc 

5. S F Simons Heirs 1396 

6. Meade District 

7. Upshur, WV 

8.19.1 million cubic feet 

9. July 17.1979 

10. Columbia Gas Transmission Corp 

1. 79-12990 

2. 47-001-20548 

3.108 

4. Union Drilling Inc 

5. Daniel R Stewart 1244 

8. Elk District 

7. Barbour. WV 

8. 8.2 million cubic feet 

9. July 17,1979 

10. Consolidated Gas Supply Corp 

1. 79-12991 

2. 47-001-20654 

3.108 

4. Union Drilling Inc 

5. Sadie C Lake *3 1310 

6. Pleasant District 

7. Barbour. WV 

8.14.2 million cubic feet 

9. July 17.1979 

10. Consolidated Gas Supply Corp 

1. 79-12992 

2. 47-001-20553 

3.108 

4. Union Drilling Inc 
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5.0B& Ada Goodwin 1246 

6. Pleasant District 

7. Barbour, WV 

8. 2.8 million cubic feet 
9 July 17.1979 

10. Consolidated Gas Supply Corp 

1. 79-12993 

2. 47-041-21346 

3.108 

4. Union Drilling Inc 

5. W L Clarke #2 1096 

6. Skin Creek District 

7. Lewis, WV 

8.4.9 million cubic feet 

9. July 17.1979 

10. Equitable Gas Co 

1.79- 12994 

2. 47-041-21238 

3.108 

4. Union Drilling Inc 

5. F A Clarke 1076 

6. Skin Creek District 

7. Lewis. WV 

8. .4 million cubic feet 

9. July 17,1979 

10. Equitable Gas Co 

1. 79-12995 

2. 47-041-21735 

3.108 

4. HNG Oil Company 

5. Kenneth St Carol Williston #1 

6. Collins Settlement 

7. Lewis, WV 

8.10.8 million cubic feet 

9. July 17.1979 

10. Consolidated Gas Supply Corp 

1. 79-12996 

2. 47-041-21738 

3. 108 

4. HNG Oil Company 

5. Ethel Mae Mayle #2 

6. Collins Settlement 

7. Lewis. W'V 

8. 5.7 million cubic feet 

9. July 17. 1979 

10. Consolidated Gas Supply Corp 

1. 79-13003 

2. 47-041-01639 

3. 108 

4. Union Drilling Inc 

5. Kenneth T & Mary K Hall #2 1192 

6. Freemans Creek 

7. Lewis. WV 

8. 9.1 million cubic feet 

9. July 18. 1979 

10. Consolidated Gas Supply Corp 

1. 79-13004 

2. 47-041-21102 

3. 108 

4. Union Drilling Inc 

5. Ishmael V Hull 1053 

6 . 

7. Lewis. WV 

8. 3.7 million cubic feet 

9. July 18.1979 

10. Equitable Gas Corp 

1.79- 13005 

2. 47-041-21058 

3. 108 

4. Union Drilling Inc 

5. Mary Ann Hinzman 1054 

6. Hackers Creek District 

7. Lewis, WV 

8 4.3 million cubic feet 


9. July 18,1979 

10. Columbia Gas Transmission Corp 

1.79-13006 

2. 47-001-20838 

3.108 

4. Union Drilling Inc 

5. Claribel Corder 1393 

6. Pleasant District 

7. Barbour, WV 

8.10.4 million cubic feet 

9. July 18.1979 

10. Consolidated Gas Supply Corp 

1. 79-13007 

2. 47-041-21266 

3. 108 

4. Union Drilling Inc 

5. W S Golden 1078 

6. Hackers Creek District 

7. Lewis. WV 

8. 2.4 million cubic feet 

9. July 18,1979 

10. Columbia Gas Transmission Corp 

1. 79-13008 

2. 47-041-21241 

3.108 

4. Union Drilling Inc 

5. F A Hardman 1077 

6. Skin Creek District 

7. Lewis. WV 

8. 4.9 million cubic feet 

9. July 18.1979 

10. Equitable Gas Co 

1. 79-13009 

2. 47-041-21187 

3.108 

4. Union Drilling Inc 

5. Lewis H Stalnaker 1069 

6. Skin Creek District 

7. Lewis. WV 

8.1.9 million cubic feet 

9. July 18.1979 

10. Equitable Gas Co 

1. 79-13010 

2. 47-041-21146 

3.108 

4. Union Drilling Inc 

5. F C McNemar 1063 

6. Skin Creek District 
7.I.ewis. WV 

8. 7.3 million cubic feet 

9. July 18.1979 

10. Equitable Gas Co 

1. 79-13011 

2. 47-041-21104 

3.108 

4. Union Drilling Inc 

5. Hocus Hawkins 1062 

6. Skin Creek District 

7. Lewis. WV 

8. 5.4 million cubic feet 

9. July 18.1979 

10. Equitable Gas Co 

1. 79-13012 

2. 47-041-20613 

3. 108 

4. Union Drilling Inc 

5. Arnett Mace 1026 

6. Skin Creek District 

7. Lewis. WV 

8. 9.8 million cubic feet 

9. July 18. 1979 

10. Equitable Gas Co 
1. 79-13013 


2. 47-041-20602 

3.108 

4. Union Drilling Inc 

5. Leda S Beach #2 1020 

6. Skin Creek District 

7. Lewis. WV 

8.11.7 million cubic feet 

9. July 18.1979 

10. Equitable Gas Co 

1. 79-13014 

2. 47-041-20529 

3.108 

4. Union Drilling Inc 

5. A L Clark 1023 

6. Skin Creek District 

7. Lewis, WV 

8. 9.7 million cubic feet 

9. July 18.1979 

10. Equitable Gas Co 

1. 79-13015 

2. 47-097-01587 

3.108 

4. Union Drilling Inc 

5. Lonnie ] Hinkle 1340 

6. Union District 

7. Upshur. WV 

8.11.6 million cubic feet 

9. July 18.1979 

10. Columbiu Gas Transmission Corp 

1. 79-13016 

2. 47-097-21588 

3.108 

4. Union Drilling Inc 

5. Kenneth E Martz 1338 

6. Union District 

7. Upshur, WV 

8. 2.3 million cubic feet 

9. July 18,1979 

10. Columbia Gas Transmission Corp 

1. 79-13017 

2. 47-097-21658 

3.108 

4. Union Drilling Inc 

5. Shomo & Odell #3 1375 

6. Union District 

7. Upshur. WV 

8.14.2 million cubic feet 

9. July 18, 1979 

10. Partnership Properties Corp 
1. 79-13018 

2.47-097-21674 

3. 108 

4. Union Drilling Inc 

5. Ted R Fultineer 1383 • 

6. Union District 

7. Upshur. WV 

8.10.2 million cubic feet 

9. July 18. 1979 

10. Columbia Gas Transmission Corp 

1. 79-13019 

2. 47-097-21675 

3.108 

4. Union Drilling Inc 

5. Elbert Zirkle 1384 

6. Washington District 

7. Upshur. WV 

8. 4.3 million cubic feet 

9. July 18.1979 

10. Equitable Gas Co 

1. 79-13020 

2. 47-097-21684 

3.108 

4. Union Drilling Inc 

5. Hattie Phillips Estate #3 1377 
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6. Meade District 

7. Upshur, WV 

8.14.5 million cubic feet 

9. July 18.1979 

10. Columbia Gas Transmission Corp 

1. 79-13021 

2. 47-097-21703 

3.108 

4. Union Drilling Inc 

5. Martin W. Zickefoose 1390 

6. Washington District 

7. Upshur, WV 

8. 3.9 million cubic feet 

9. July 18.1979 

10. Equitable Gas Co 

1. 79-13055 

2. 47-085-02081 

3.108 

4. Allegheny Land & Mineral Co 

5. A-50 

6. Appalachian Basin 

7. Ritchie, WV 

8. 4.5 million cubic feet 

9. July 3,1979 

10. Consolidated Gas Supply Corp 

1. 79-13050 

2. 47-041-00693 

3.108 

4. Allegheny Land & Mineral Co 

5. A-115 

6. Appalachian Basin 

7. Lewis. WV 

8. 3.4 milh'on cubic feet 

9. July 9.1979 

10. Consolidated Gas Supply Corp 

U.S. Geological Survey Metairie. La. 

1. Control Number (FERC/State) 

2. API Well Number 

3. Section of NGPA 

4. Operator 

5. Well Name 

6. Field or OCS Area Name 

7. County. State or Block No. 

8. Estimated Annual Volume 

9. Date Received at FERC 

10. Purchaser^) 

1. 79-13022 

Z 17-715-40215-0000-0 

3.102 

4. Gulf Oil Corporation 

5. OCS-G-1570 No 1 

6. South Timbalier 
7.186 

8. 3000.0 million cubic feet 

9. July 19.1979 

10. Texas Eastern Transmission Corp 
1. 79-13023 

2.17- 710-40655-0000-0 

3.102 

4. Forest Oil Corporation 

5. Eugene Island Block 292 B-ll-D 

6. Eugene Island 

7. 292 

8. 2000.0 million cubic feet 

9. July 19,1979 

10. Columbia Gas Transmission Corp. 
Columbia Gas Transmission Corp. Texas 
Gas Transmission Corp 

1. 79-13024 

2.17- 700-40201-0000-0 

3.102 

4. Gulf Oil Corporation 

5. OCS-G-1859 #3 


6. West Cameron Blk 45 
7.21 

8. 292.0 million cubic feet 

9. July 19,1979 

10. Tennessee Gas Pipeline Company 
1. 79-13025 

2.17- 710-40653-0000-0 

3.102 

4. Forest Oil Corporation 

5. Eugene Island Block 292 B-9 

6. Eugene Island 

7. 292 

8. 650.0 million cubic feet 

9. July 19,1979 

10. Columbia Gas Transmission Corp. 
Columbia Gas Transmission Corp. Texas 
Gas Transmission Corp 

1. 79-13026 

2.17- 706-40222-0000-0 

3.102 Denied 

4. CNG Producing Company 

5. A-7D2 

6. Vermilion 

7. 313 

8.1118.0 million cubic feet 

9. July 19.1979 

10. Consolidated Gas Supply Corp 
1. 79-13027 

2.17- 706-40202-0000-0 

3.102 Denied 

4. CNG Producing Company 

5. A-lSl 

6. Vermilion 

7. 313 

8.1520.0 million cubic feet 

9. July 19,1979 

10. Consolidated Gas Supply Corp 
1. 79-13028 

2.17- 715-40172-0000-0 

3.102 

4. Gulf Oil Corporation 

5. OCS-G-3177 #A-7 

6. South Timbalier 
7.163 

& 365.0 million cubic feet 

9. July 19.1979 

10. Texas Eastern Transmission Corp 
1. 79-13029 

2.17- 708-40373-0000-0 

3.102 

4. Pogo Producing Company 

5. Pennzoil Co C-12 

6. South Marsh Island SA 
7.128 

8. 5.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13030 

2.17- 705-40282-0000-0 

3.102 

4. Houston Oil & Minerals 

5. OCS G-3392 #E-1 (*9) 

8. Vermilion Area 
7.50 

8.1100.0 million cubic feet 

9. July 19.1979 

10. Texas Gas Transmission 
1. 79-13031 

2.17- 715-40142-0000-0 

3.102 

4. Mobil Oil Exp & Prod 

5. South Timbalier Block 36 B-3 

6. South Timbalier 

7. 36 


8. 402.0 million cubic feet 

9. July 19.1979 

10. Tennessee Gas P/L Co, Texas Eastern 
Transmission. Southern Natural Gas Co 

1. 79-13032 

2.17- 705-40253-0000-0 

3.102 

4. Houston Oil & Minerals 

5. OCS-G-3392 (*4) B-2A 

6. Vermilion Area 
7.50 

8. 260.0 million cubic feet 

9. July 19,1979 

10. Texas Gas Transmission 
1. 79-13033 

2.17- 707-40253-0006-0 

3.102 

4. Houston Oil & Minerals 

5. OCS-G-2303 (*2) A-l 

6. South Marsh Island 

7. 257 

8. 700.0 million cubic feet 

9. July 19.1979 

10. Tennessee Gas Pipeline. Tennessee Gas 
Pipeline Company, Tennessee Gas Pipeline 
Company 

1. 79-13034 

2.17- 700-40328-0000-0 

3. 102 

4. Gulf Oil Corporation 

5. W Cameron 198 Well A-2 OCS 3264 

6. West Cameron Blk 198 
7.197 

8. 7300.0 million cubic feet 

9. July 19.1979 

10. Texas Eastern Transmission Corporation 
1. 79-13036 

2.17- 715-40207-0000-0 

3.102 

4. Mobil Oil Exp & Prod Southeast 

5. South Timbalier Block 37 A-9-D 

6. South Timbalier 

7. 37 

8.135.0 million cubic feet 

9. July 19, 1979 

10. Tennessee Gas P/L Co. Texas Eastern 
Transmission, Southern Natural Gas Co 

1. 79-13038 

2.17- 706-40284-0000-0 

3.102 

4. Gulf Oil Corporation 

5. Vermilion 260 G 3552 #1 (A-l) 

6. Vermilion 

7. 260 

8.4380.0 million cubic feet 
9. July 19,1979 
‘ 10 . 

1. 79-13039 

2.17- 704-04404-0300-0 

3.102 

4. Gulf Oil Corporation 

5. OCS G-3540 #1 

6. East Cameron 

7. 330 

8. 3650.0 million cubic feet 

9. July 19.1979 

10 . 

1. 79-13040 

2.17- 701-40028-0000-0 

3. 102 

4. Gulf Oil Corporation 

5. West Cameron Blk 409 G-3281 #1 

6. West Cameron Blk 409 

7. 406 
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8. 1095.0 million cubic feet 

9. July 19.1979 

10. Texas Eastern Transmission Corp 

1. 79-13041 

2. 17-703-40107-0000-0 

3. 102 

4. Sonat Exploration Company 

5. OCS G-2038 No A-16 

6. East Cameron 

7. 231 

8. 339.0 million cubic feet 

9. July 19. 1979 

10. Sea Robin Pipeline Company 

1. 79-13042 

2. 17-708—40350-0000-0 

3. 102 

4. Pogo Producing Company 

5. Pennzoil Co C-10 

8. South Marsh Island SA 

7. 128 

8. 70.0 million cubic feet 

9. July 19. 1979 

10. Sea Robin Pipeline Co 

1. 79-13043 

2. 17-708—40376-0000-0 

3. 102 

4. Pogo Producing Company 

5. Pennzoil Co A-23 

6. South Marsh Island SA 

7. 125 

8. 1100.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 

1. 79-13044 

2. 17-708—40236-0000-0 

3. 102 

4. Pennzoil Oil & Gas Inc 

5. Pennzoil Co A-12 

6. South Marsh Island SA 
7.128 

8. 180.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 

1. 79-13045 

2.17-708—40282-0000-0 

3. 102 

4. Pogo Producing Company 

5. Pennzoil Co A-17 

6. South Marsh Island SA 
7.125 

8. 80.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 

1. 79-13035 

2. 42-711 -40213-0000-0 

3. 102 

4. Union Oil Company of California 

5. A-3 

6. East High Island 

7. A-334 

8.1825.0 million cubic feet 

9. July 19, 1979 

10. Texas Gas Transmission Corp. El Paso 
Nutural Gas Company, Michigan 
Wisconsin Pipe Line Co 

1. 79-13037 

2. 42-709-40287-0000-0 
3.102 

4. Gulf Oil Corporation 

5. High Is 01k A-517 OCS-3481 *A-1 

6. High Island 

7. A-517 

8. 5340.0 million cubic feet 

9. July 19. 1979 


10 . 

U.S. Geological Survey. Albuquerque. N. 
Mex. 

1. Control Number (FERC/Stnte) 

2. API Well Number 

3. Section of NGPA 

4. Operator 

5. Well Name 

6. Field, or OCS Area Name 

7. County. State or Block No. 

8. Estimated Annual Volume 

9. Date Received at FERC 

10. Purchaser(s) 

1. 79-12869 

2. 30-025-04348-0000-0 

3.108 Denied 

4. Warrior Inc. 

5. Federal D Account A *4 

6. Eumont Yates Seven Rivers Queen 

7. Lea. NM 

8.1.0 million cubic feet 

9. July 16.1979 

10. Phillips Petroleum Co. 

1. 79-12870 

2. 30-025-04352-0000-0 

3.108 Denied 

4. Warrior Inc. 

5. Federal D Account A #3 

6. Eumont Yates Seven Rivers Queen 

7. Lea. NM 

8. 2.0 million cubic feet 

9. July 16.1979 

10. Phillips Petroleum Co. 

1. 79-12871 

2. 30-039-00000-0000-0 

3. 108 Denied 

4. Kimbell Oil Co. 

5. Salazar Federal No. 1 Chacra 

6. Otero Chacra J-22-25-6 

7. Rio Arriba, NM 

8.19.9 million cubic feet 

9. July 16, 1979 

10. El Paso Natural Gas Company 

1. 79-12872 

2. 30-039-07839-0000-0 

3.108 

4. El Paso Natural Gas Co. 

5. SJ 30-4 Unit #28 

6. Blanco East-Pictured Cliffs, NM 

7. Rio Arriba. NM 

8. 4.0 million cubic feet 

9. July 16.1979 

10. El Paso Natural Gas Company 

1. 79-12079 

2. 30-045-22578-0000-0 

3. 103 

4. William C. Russell 

5. Russell #41-A Hammond 

6. Blanco Mesa Verde 

7. San Juan. NM 

8. 100.0 million cubic feet 

9. July 17.1979 

10. El Paso Nutural Gas Company 

1. 79-12980 

2. 30-045-23086-0000-0 

3. 103 

4. Hixon Development Company 

5. Phillips Federal Well No. 1 

6. WAYV-Fruitland-PC 

7. San Juan, NM 

8. 36.0 million cubic feet 

9. July 17.1979 

10. El Paso Natural Gas Company 


1. 79-12981 

2. 30-015-22132-0000-0 
3.103 

4. Gulf Oil Corporation 

5. Pacheco Federal No. 1 

6. Angell Ranch Morrow 

7. Eddy, NM 

8. 80.0 million cubic feet 

9. July 17,1979 

10. El Paso Natural Gas Company 

1. 79-12982 

2. 30-015-22313-0000-0 

3. 103 

4. Gulf Oil Corporation 

5. Grynberg A Federal Well No. 1 

6. Richard Knob Atoka-Morrow 

7. Eddy. NM 

8. 22.0 million cubic feet 

9. July 17.1979 

10. El Paso Natural Gas Company 

1. 79-12983 

2. 30-039-05899-0000-0 

3. 108 

4. Kimbell Oil Co. 

5. Jicarilla Federal No. 1 

6. Basin Dakota M-20-25N-6W 

7. Rio Arriba. NM 

8.13.9 million cubic feet 

9. July 17,1979 

10. El Paso Natural Gas Co. 

1. 79-12984 

2. 30-039-00000-0000-0 

3. 108 

4. Kimbell Oil Co. 

5. Liberman Federal No. 1 

6. Basin Dakota P-4-25N-7W 

7. Rio Arriba. NM 

8. 11.2 million cubic feet 

9. July 17,1979 

10. El Paso Natural Gas Co. 

1. 79-12985 

2. 30-039-00000-0000-0 

3. 108 

4. Kimbell Oil Co. 

5. Liberman Federal No. 2 

6. Ballard Pictured Cliffs M-4-25N-7W 

7. Rio Arriba, NM 

8. 4.9 million cubic feet 

9. July 17,1979 

10. El Paso Natural Gas Co. 

1. 79-12986 

2. 30-015-22131-0000-0 

3. 103 

4. Gulf Oil Corporation 

5. Keohane C et al Fed Com #1 

6. North Shugart Atoka 

7. Eddy. NM 

8. 443.0 million cubic feet 

9. July 17. 1979 

10. El Paso Natural Gas Company 

1. 79-12997 

2. 30-045-20854-0000-0 

3. 108 

4. El Paso Natural Gas Company 

5. Sellers #7 

6. Aztec-Pictured Cliffs Gas 

7. San Juan. NM 

8. 20.0 million cubic feet 

9. July 17,1979 

10. El Paso Natural Gas Company 

1. 79-12998 

2. 30-039-07206-0000-0 

3.108 

4. El Paso Natural Gas Company 
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5. S) 27-4 Unit 19 PC & MV 

6. Tapacito PC & Blanco MV Gas 

7. Rio Arriba, NM 

8.14.0 million cubic feet 

9. July 17. 1979 

10. El Paso Natural Gas Company 

1. 79-12999 

2. 30-005-00000-0000-0 

3. 103 

4. Petroleum Development Corporation 

5. Hudson Federal *1 

6. Mescalero Sands Mississippian 

7. Chaves. NM 

8. 220.0 million cubic feet 

9. July 17.1979 

10. Tuco. Inc. 

1. 79-13000 

2. 30-005-00487-0000-0 

3. 102 

4. Petroleum Development Corporation 

5. Hudson Federal #1 

6. Mescalero Sands Mississippian 

7. Chaves. NM 

8. 220.0 million cubic feet 

9. July 17.1979 

10. Tuco. Inc. 

1. 79-13001 

2. 30-0394X>000-0000-0 

3. 108 

4. Kimbell Oil Co. 

5. Liberman Federal No. 3 

6. Ballard Pictured Cliffs D-5-25N-7W 

7. Rio Arriba. NM 

8. 8.0 million cubic feet 

9. July 17,1979 

10. El Paso Natural Gas Co. 

1. 79-13057 

2. 30-039-00000-0000-0 

3. 108 

4. Southland Royalty Co. 

5. Arizona Jicariila #2 

6. Blanco Pictured Cliffs 

7. Rio Ariba, NM 

8. .0 million cubic feet 

9. June 12, 1979 

10. Gas Company of New Mexico 

1. 79-13058 

2. 30-039-08580-0000-0 

3. 108 

4. Southland Royalty Co. 

5. Arizona Jicarilla B ~B-2 

6. Blanco Pictured Cliffs 

7. Rio Arriba. NM 

8.14.0 million cubic feet 

9. June 12, 1979 

10. Gas Company of New Mexico 

U.S. Geological Survey. Casper, Wyo. 

1. Control Number (FERC/State) 

2. API Well Number 

3. Section of NGPA 

4. Operator 

5. Well Name 

6. Field or OCS Area Name 

7. County. State or Block No. 

8. Estimated Annual Volume 

9. Date Received at FERC 

10. Purchasers) 

1. 79-13059 

2. 25-071-21561-0000-0 

3. 102 

4. Midlands Gas Corporation 

5. 0370 *1 Federal 

6. Bowdoin 


7. Phillips. MT 

8. 30.0 million cubic feet 

9. May 16. 1979 

10. Kansas-Nebraska Gas Co.. Inc. 

1. 79-13060 

2. 49-037-20832-0000-0 

3. 107 

4. Champlin Petroleum Company 

5. -6 Higgins 22-14 

6. Higgins 

7. Sweetwater, WY 

8. 365.0 million cubic feet 

9. May 16.1979 

10. Colorado Interstate Gas Co. 

The applications for determination in 
these proceedings together with a copy 
or description of other materials in the 
record on which such determinations 
were made are available for inspection, 
except to the extent such material is 
treated as confidential under 18 CFR 
275.206, at the Commission’s Office of 
Public Information. Room 1000, 825 
North Capitol Street. N.E.. Washington. 
D.C. 20426. 

Persons objecting to any of these final 
determinations may, in accordance with 
18 CFR 275.203 and 18 CFR 275.204. file a 
protest with the Commission on or 
before August 20,1979. 

Please reference the FERC Control 
Number in all correspondence related to 
these determinations. 

Kenneth F. Plumb, 

Secretary. 

(HR Doc. 714-23920 Filed &-02-79; 8*5 ami 

BILLING CODE 64S0-01-M 


(Docket No. RP72-1401 

Great Lakes Gas Transmission Co.; 
Proposed Changes in PGA Gas Tariff 
Under Purchased Gas Adjustment 
Clause Provisions 

July 27.1979. 

Take notice that Great Lakes Gas 
Transmission Company (“Great Lakes"), 
on July 20.1979, tendered for filing 
Thirty-First Revised Sheet No. 57, to its 
FERC Gas Tariff. First Revised Volume 
No. 1, proposed to be effective August 
11,1979. On July 25.1979. Great Lakes 
amended its filing of July 20, 1979, solely 
to reflect a change in the proposed 
effective date to September 1,1979. 

Great Lakes states that its sole 
supplier of natural gas. TransCanada 
PipeLines LimitedifTransCanada”), will 
increase the rates for gas purchased by 
Great Lakes effective August 11.1979. 
The increase is the result of the 
announcement by the Canadian 
Government that the border price of 
natural gas exported shall be at the rate 
of $2.80 per MMBtu in United States 
currency effective August 11.1979. Great 
Lakes is seeking waiver of the 


Commission’s Regulations in order to 
make the increase effective September 
1.1979. 

Great Lakes also states that copies of 
this filing have been served upon its 
customers and the Public Service 
Commissions of Minnesota. Wisconsin 
and Michigan. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington. 
D.C. 20426. in accordance with Sections 
1.8 and 1.10 of the Commission's rules of 
practice and procedure (18 C.F.R. 1.8. 
1.10). All such petitions or protests 
should be filed on or before August 8. 
1979. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must File a petition to 
intervene. Copies of this filing are on File 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Acting Secretary. 

|FR Doc. 79-23921 Filed 9-2-79; 8:45 ami 

BILLING CODE 6450-01-M 


(Docket No. RP 79-791 

Michigan Wisconsin Pipe Line Co.; 
Filing of Revised Tariff 

July 27.1979. 

Take notice that Michigan Wisconsin 
Pipe Line Company (Michigan 
Wisconsin) on July 16,1979 tendered for 
filing First Revised Sheet Nos. 8-13,15- 
20, Original Sheet No. 20A, First Revised 
Sheet Nos. 21-26, 29. 31-44, 46, 48. 49. 
60-62 and 65-67 to its FERC Gas Tariff, 
Original Volume No. 1. The proposed 
Tariff Sheets would provide for a 
change in Michigan Wisconsin’s billing 
and operations from a volumetric (Mcf) 
to a dekatherm basis, according to the 
company. 

Copies of this filing have been mailed 
to each of Michigan Wisconsin’s 
jurisdictional customers and to 
appropriate State Commission. 

Any person desiring to be heard or to 
protest said filing should File a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE, Washington, 
DC, 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 C.F.R. 1.8. 
1.10). All such petitions or protests 
should be filed on or before August 6, 
1979. Protests will be considered by the 
Commission in determining the 
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appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and available for 
public inspection. 

Lois D. Cashcll, 

Acting Secretary. 

|FR Doc 70-23922 Filed 8-2-79. 8.45 am) 

BILLING CODE 6450-01-M 


Northern Natural Gas Co; Application 

I Docket No. CP79-3941 

July 25,1979. 

Take notice that on July 5.1979, 
Northern Natural Gas Company 
(Applicant). 2223 Dodge Street, Omaha, 
Nebraska 68102, filed in Docket No. 
CP79-394 an application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the transfer of 
natural gas service from North Central 
Public Corporation (North Central) to 
Wisconsin Gas Company (Wisconsin 
Gas) for the communities of Browntown, 
South Wayne, and Monroe, Wisconsin, 
all as more fully set forth in the 
application on file with the Commission 
and open to public inspection. 

Applicant states that it is presently 
authorized to sell and deliver natural 
gas to North Central for resale and 
distribution in the Browntown, South 
Wayne, and Monroe communities. 
However, North Central has entered 
into an agreement with Wisconsin Gas 
for the sale of the distribution facilities 
serving the Wisconsin communities. 

Consequently, Applicant proposes to 
transfer natural gas service consisting of 
2.170 Mcf of contract demand under its 
CD-I Rate Schedule, a 306 Mcf season 
service demand under Rate Schedule 
SS-1, and a 70 Mcf winter period service 
under Rate Schedule WPS-1 for the 
Wisconsin communities from North 
Central to Wisconsin Gas. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August 
20.1979, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or 
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 


wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 79-23915 Filet! 8-2-79; 8:45 am) 

BILLING CODE 6450-01-M 


I Docket No. CP79-398] 

Panhandle Eastern Pipe Line Co.; 
Application 

July 26. 1979. 

Take notice that on July 6,1979, 
Panhandle Eastern Pipe Line Company 
(Applicant). P.O. Box 1642, Houston, 
Texas 77001, filed in Docket No. CP79- 
398 an application pursuant to Section 
7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the sale of natural 
gas to the City of Louisburg, Kansas, in 
lieu of Louisburg Gas Company 
(Louisburg Gas), all as more fully set 
forth in the application on file with the 
Commission and open to public 
inspection. 

Pursuant to authorization granted in 
Docket Nos. G-254 and CP66-358, 
Applicant presently sells natural gas to 
Louisburg Gas under Applicant’s SG-3 
Rate Schedule. However, Applicant has 
been advised by Louisburg Gas that its 
gas sales contract dated November 1, 
1965, with Applicant has been assigned 
to the City of Louisburg, Kansas. 
Consequently. Applicant now proposes 
to sell natural gas to the City of 
Louisburg. 


Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August 
21,1979, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or 
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter Finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timdy filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

)FR Doc. 79-23923 Filed 6-2-79; 8:45 «m) 

BILLING CODE 64S0-01-M 


[Docket No. CP79-382] 

South Georgia Natural Gas Co.; 
Application 

July 25, 1979. 

Take notice that on June 25,1979, 
South Georgia Natural Gas Company 
(South Georgia), P.O. Box 1279, 
Thoma8ville, Georgia 31792. Filed in 
Docket No. CP79-382 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certiFicate of public 
convenience and necessity authorizing a 
storage and related transportation 
service for certain customers of South 
Georgia, all as more fully set forth in the 
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application which is on file with the 
Commission and open for public 
inspection. 

It is indicated that Southern Natural 
Gas Company (Southern) has offered to 
provide a storage service for its 
customers in compliance with the 
stipulation and agreement approved on 
January 21.1977, in Docket No. CP 71- 
68. et ai 

The application indicates that two of 
South Georgia’s customers, the City of 
Albany (Albany) and Atlanta Gas Light 
Company (Atlanta), have elected to 
participate in the storage service and 
South Georgia has entered into 50 and/ 
or 100-day storage service agreements 
and storage transportation agreements 
with Southern as of June 1,1979, for the 
purpose of making available to Albany 
and Atlanta the storage service offered 
by Southern. As of June 1,1979, South 
Georgia has also entered into service 
and transportation agreements with its 
two customers for the purpose of 
providing the benefit of Southern’s 
storage service to them. 

South Georgia asserts that the 
services and transportation 
contemplated to be rendered by South 
Georgia for the benefit of its two 
customers would not have a material 
effect on South Georgia’s operations and 
its present facilities are adequate to 
render the services proposed and, 
further, South Georgia anticipates that 
the services contemplated would not 
result in any increased costs or charges 
to any of its other customers. 

The agreements between South 
Georgia and its two customers are cost 
of service tariffs and provide for charges 
which flow through to Albany and 
Atlanta the percentage of charges from 
ANR Storage Company (ANR) and 
Michigan Wisconsin Pipe Line Company 
(Mich Wis) attributable to the storage 
and transportation services performed 
for Southern for the benefit of South 
Georgia and its customers. Each of 
Southern’s storage customers, including 
South Georgia, is also required to 
provide Southern with fuel gas 
equivalent to the fuel gas which 
Southern must provide ANR and Mich 
Wis to perform storage and 
transportation services for Southern for 
the benefit of storage customers, it is 
stated. The rate and fuel gas provisions 
of Southern’s storage service 
agreements are designed so that any 
changes in the charges and/or fuel gas 
ANR and Mich Wis charges Southern 
flow through automatically to storage 
customers on a pro rata basis. Similarly, 
the rate and fuel gas provisions of the 
South Georgia 50-day and 100-day 
storage service agreements are designed 


to flow through automatically changes in 
charges and/or fuel gas which the 
Commission authorized Southern to 
charge South Georgia. 

South Georgia's storage transportation 
agreements provide for the flow-through 
to Albany and Atlanta of Southern’s 
charges for the proposed transportation 
service and any changes in those 
charges that may be authorized for 
Southern to charge South Georgia. 

There are no additional charges for 
fuel gas included for South Georgia in its 
agreements with Albany and Atlanta. 

The stipulation and agreement also 
provided that the customers which 
participated in the storage service 
offered by Southern would have 
included in Southern's Index of 
Requirements the customers’ 
appropriate storage injection 
requirements. Southern has filed its 
application in Docket No. CP79-374 
which reflects the storage injection 
requirements to be included in 
Southern’s Index of Requirements for 
South Georgia and other customers. 
Accordingly, South Georgia requests 
that the Commission authorize it to file 
appropriate changes in the current Index 
of Requirements to its Commission 
authorized curtailment plan reflecting 
the appropriate summer season storage 
injection requirements for Albany and 
Atlanta. 

South Georgia asserts that the service 
offered by Southern, which South 
Georgia has offered to its customers and 
which has been accepted by two of its 
customers. Albany and Atlanta, would 
assist those customers in meeting winter 
season high-priority requirements. 
Further, South Georgia asserts that it is 
appropriate to allow South Georgia to 
flow-through automatically to Albany 
and Atlanta the charges to be charged to 
South Georgia by Southern for storage 
and transportation services. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August 
20.1979, file with the Federal Energy 
Regulatory Commission. Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or 
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must File a petition 


to intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion . 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for South Georgia to 
appear or be represented at the hearing. 
Kenneth F. Plumb. 

Secretary. 

|FR Doc. 79-23918 Filed 8-2-79. 8:45 amj 

BILLING CODE 6450-01-M 


(Docket No. CP79-397] 

Southern Natural Gas Co.; Application 

July 26.1979. 

Take notice that on July 6,1979, 
Southern Natural Gas Company 
(Applicant), P.O. Box 2563, Birmingham, 
Alabama 35202, filed in Docket No. 
CP79-397 an application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the transportation 
of natural gas for United Gas Pipe Line 
Company (United), all as more fully set 
forth in the application on file with the 
Commission and open to public 
inspection. 

Applicant requests authorization to 
transport approximately 90 billion Btu’s 
equivalent of natural gas per day or 
such lesser or greater volumes of gas as 
the operating and transmission 
conditions of its pipeline facilities and 
its system capacity requirements allow, 
which gas United has available in 
Blocks 72, 73 and 74, Main Pass Area, 
offshore Louisiana (Block 72 Field), 
pursuant to the terms of a transportation 
agreement dated May 9,1979, between 
Applicant and United. Applicant 
proposes to take delivery of the gas for 
United’s account at a point on 
Applicant’s existing pipeline facilities in 
Block 72, Main Pass Area, and redeliver 
the gas to United at the existing point of 
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interconnection between the facilities of 
United and Applicant adjacent to 
Applicant’s Shadyside Compression 
Station. St. Mary Parish, Louisiana. 

United would pay Applicant for the 
proposed transportation 19.9 cents per 
Mcf of gas redelivered, it is stated. 
Applicant indicates that it would retain 
3.5 percent of the volumes of gas 
delivered to it for transportation to 
account for fuel, company-used and lost 
or unaccounted-for gas, corrected for 
differences in Btu content between the 
point of delivery and the point of 
redelivery of such gas. 

Applicant asserts that the proposed 
service would permit United to take 
delivery of additional gas without 
having to construct facilities which 
would be duplicative of Applicant’s 
existing facilities near the new gas 
supply. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August 
21,1979, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426. a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 
of practice and procedure (18 CFR 1.8 or 

1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in-accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 


unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc- 79-23924 Filed 0-2-79; »45 am| 

BILLING CODE 64 50-01-M 


I Docket No. RP73-64; (PGA79-2) (DCA79- 
2)1 

Southern Natural Gas Co.; 
Informational Filing in Reference to 
July 1, 1979 PGA Filing 

July 27.1979. 

Take notice that Southern Natural 
Gas Company (Southern) on July 17, 
1979. filed information regarding a rate 
change filing pursuant to Commission 
order of June 29,1979. Such filing is for 
informational purposes only and does 
not contain a change in Southern’s rates 
which have previously been allowed to 
become effective on July 1.1979. 

Southern states that the adjustments 
made by Southern’s pipeline suppliers 
would result in an increase in Southern’s 
commodity and one-part rates above 
those previously allowed to become 
effective July 1.1979. Therefore, 

Southern requests that the Commission 
permit it to retain in effect the July 1, 
1979 rates previously conditionally 
approved. 

Copies of the filing are being served 
upon the Company’s jurisdictional 
customers and interested state 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s rules of 
practice and procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before August 9, 
1979. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Acting Secretary. 

|FR Doc. 79-23925 Filed 8-2-79:8:45 «m| 

BILUNG COOE 6450-01-M 


(Docket Nos. CI78-520, et al.) 

Southland Royalty Co., et al.; 
Applications for Certificates, 
Abandonment of Service and Petitions 
To Amend Certificates 1 

July 25.1979. 

Take notice that each of the 
Applicants listed herein has filed an 
application or petition pursuant to 
Section 7 of the Natural Gas Act for 
authorization to sell natural gas in 
interstate commerce or to abandon 
service as described herein, all as more 
fully described in the respective 
applications and amendments which are 
on file with the Commission and open to 
public inspection. 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than 10 days 
for the filing of protests and petitions to 
intervene. Therefore, any person 
desiring to be heard or to make any 
protest with reference to said 
application should on or before August 
3,1979, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 
of practice and procedure (18 CFR 1.8 or 

1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the commission's rules of 
practice and procedure a hearing will be 
held without further notice before the 
Commission on all applications in which 
no petition to intervene is filed within 
the time required herein if the 
Commission on its own review of the 
matter believes that a grant of the 
certificates or the authorization for the 
proposed abandonment is required by 


1 This notice does not provide for consolidation 
for hearing of the several matters covered herein. 
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the public convenience and necessity. 
Where a petition for leave to intervene 
ts timely filed, or where the Commission 
on its own motion believes that a formal 


hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 


unnecessary for Applicants to appear or 
to be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 


Docket No. and data filed 

Applicant Purchaser and location 

Price per Met 

Pressure base 

C178-520 C 10/30/78 . 

. Southland Royalty Company, et */.. 1000 Fort El Paso Natural Gas Company. Angelt Ranch and 

H 

14.65 

078-671. C. 8/7/78_ 

Worth Club Tower. Fort Worth. Texas 76102. Parkway Fields, Eddy County. New Mexico 

.„ Ashtand Exploration. Inc.. PO Box 1503. Houston. Colorado tmpraune Gas Company. Hugoton Field. 

V) 

14.65 

078-671 C. 10/23/78 _ 

Texas 77001 Hamilton. Hasfcefl and Kearney Counties. Kansas 

Ashland Exploration. Inc. Colorado Interstate Gaa Company. Hugoton Field, 

(') 

4k 

14.65 

078-1033. C. 11/8/78. 

HaskoU County. Kansas 

Marathon OH company. 539 South Mam Street Colorado Interstate Gas Company. Wamsutter Arch 

1*) 

15.025 


Findlay. OHio 45840 Field. Carbon and Sweetwater Counties, Wyo¬ 

ming 



• Applicant ts willing to accept the applicable national rate pursuant to Opinion No 770. as amended 

Filing Codo A—Initial Service B—Abandonment C—Amendment to add acreage. D—Amendment to delete acreage E—Total Succession. F—Partial Succession 


|FR Doc. 79-23917 Filed 8-2-79: 8:45 em| 

BILLING COOC 6450-01-M 


I Docket No. CP79-4051 

Tennessee Gas Pipeline Co., a Division 
of Tenneco, Inc 4 Application 

July 26.1979. 

Take notice that on July 10.1979, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Tennessee), 
P.O. Box 2511, Houston, Texas 77001, 
Hied in Docket No. CP79-405 an 
application pursuant to Section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing the construction and 
operation of certain facilities and the 
inclusion of the costs thereof in its fate 
base, all as more fully set forth in the 
application which is on File with the 
Commission and open for public 
inspection. 

Tennessee indicates that it proposes 
to construct and operate 29.9 miles of 30- 
inch pipeline, 0.4 mile of 16-inch tie-in 
line and certain metering facilities and 
to include the costs thereof in its rate 
base. Such facilities, estimated to cost a 
total of $-10,529,000, would permit the 
attachment by Tennessee of gas to be 
purchased by Tennessee from Tenneco 
Oil Company (Tenneco Oil). The 
proposed 30-inch pipeline would 
originate near Tenneco Oil's West 
Cameron Block 493 (WC 493) platform, 
offshore Louisiana, and the 30-inch line 
would be tied into the WC 493 platform 
by means of 0.4 mile of 16-inch line and 
would extend to an existing subsea side 
valve on Texas Eastern Gas Pipeline 
Company's (TETCO) 24-inch pipeline in 
East Cameron Block 227 where gas 


would be deliverable, for the account of 
Tennessee, to TETCO, it is asserted. The 
related metering facilities would be 
located on the offshore platform at WC 
493. 

Pursuant to the gas purchase and 
sales agreement between Tennessee and 
Tenneco Oil it is expected that it would 
reflect a dedication for sale to 
Tennessee of 75 percent of the reserves 
available and 100 percent of the 
deliverability available. 

Tennessee asserts that in the event 
Tenneco Oil is permitted in the future to 
utilize all or part of the reserves 
presently being retained by it, the said 
facilities would continue to be utilized 
for the purpose of handling gas for itself 
and Tenneco Oil. 

Tennessee estimates that 
approximately 119,000.000 Mcf of gas 
reserves (dry), as of January 1,1979, 
would be available for delivery to 
Tennessee from WC 493 and that the 
maximum daily deliverability would be 
150.000 Mcf of gas per day, 

Tennessee and TETCO entered into 
an exchange agreement, dated October 
17,1974. under which Tennessee is 
permitted to deliver to TETCO at East 
Cameron Block 245, offshore Louisiana, 
up to a total of 230,000 Mcf per day. 
Tennessee and TETCO would amend 
such agreement to establish an 
additional point of delivery by 
Tennessee to TETCO at East Cameron 
Block 227 so that the gas available to 
Tennessee from WC 493 can be received 
by TETCO and exchanged with 
Tennessee. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August 


21.1979. Tile with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must Ole a petition 
to intervene in accordance with the 
Commission's rules. 

Take further notice, that pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
Bled within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
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unnecessary for Tennessee to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 79-2392® Filed 8-2-7* 8:45 am] 

BILLING CODE 6450-01-M 


l Docket Nos. RP78-87 and RP79-5] 

Texan Eastern Transmission Corp.; 
Order Consolidating Proceedings 

July 25.1979. 

On April 12,1979, Texas Eastern 
Transmission Corporation (TETCO) 
filed a motion for consolidation of rate 
proceedings in Docket Nos. RP78-87 and 
RP79-5, stating that the same issues are 
involved in both dockets. TETCO 
asserts that the filing docketed RP79-5 
was submitted in compliance with a 
Commission suspension order of 
September 29,1978 issued in Docket No. 
RP78-87. TETCO further states that the 
Staff served related cost of service top 
sheets simultaneously in the two 
dockets, and that settlement discussions 
in both dockets have proceeded jointly. 
No participant in these proceedings 
opposes TETCO's motion. 

Pursuant to the authority delegated to 
the Secretary in Section 3.5 of the 
Commission regulations governing 
Organization and Delegations of 
Authority, the Secretary, upon review of 
TETCO's motion, concludes that as the 
issues involved in both dockets are 
interrelated, the proceedings would be 
handled more expeditiously on a 
consolidated basis. Accordingly, it is 
ordered that the two dockets be 
consolidated for purposes of hearing 
and decision. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 79-23918 Filed 8-2-79.8 45 am] 

BILLING CODE 6450-01-M 


[Docket No. CP79-407] 

Transcontinental Gas Pipe Line Corp.; 
Application 

July 25.1979. 

Take notice that on July 12,1979, 
Transcontinental Gas Pipe Line 
Corporation (Transco). P.O. Box 1396, 
Houston, Texas 77001, filed in Docket 
No. CP79-407 an application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the construction 
and operation of certain natural gas 
purchase facilities, all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 


Transco requests authority to 
construct, install, and operate 
miscellaneous gas purchase facilities to 
attach new supplies to its system. 

The proposed facilities are as follows: 


Field/Location 


Onshore: 

North Rucias. Brooks 
County, Texas. 

Charline, Uve Oak 
County, Texas. 

East Morgantown 
Prospect. Marion 
County, Mississippi 

Offshore Louisiana: 

Block 619, West 
Cameron Area. 

Block 330. West 
Cameron Area. 

Block 22. West 
Cameron Area. 

Block 3108. Vermilion 
Area. 

Block 120K, Ship 
Shoal Area. 

Block 10L, High Island 
Area. 

Block A-313. High 
Island Area. 

Block A-273, High 
Island Area. 
Offshore Texas: 

Block 193L, High 
Island Area 

Block 11 OB. High 
Island Area. 

Block 185B, South 
Timbalier Area. 

Block 34, West Delta 
Area. 


6.50 miles of 8-inch, 1.53 miles of 6* 
inch, 1.92 miles of 4-inch line and 
meter station 

7.48 miles of 16-inch, 0.99 mile of 12* 
inch line and meter station 
5.63 miles of 10-inch Ine and meter 
station 


2 30 miles of 4-Inch fine 

2.94 miles of 12-Inch line and meter 
station 

6.77 miles of 4-inch line and meter 
station 

2.10 miles of 12-inch Una and mater 
station 

5.41 miles of 16-inch Ine and meter 
station 

0.45 mite of 6-inch Ine and meter 
station 

1.90 miles of 12-inch Ine and meter 
station 

5 60 miles of 8-inch line and meter 
station 


2.31 miles of 10-inch line 

1 mile of 16-inch Sne and meter 
station 

2.60 miles of 6-inch line 

4.78 miles of 8-inch and 0.06 mile of 
6-mch line 


The total cost of the facilities is 
estimated to be $32,350,000. 

The proposed facilities would be 
financed initially through short-term 
loans and available cash. Permanent 
financing would be undertaken as part 
of an overall long-term financing 
program at a later date. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August 
20,1979, file with the Federal Energy 
Regulatory Commission. Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 


Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 79-23919 FIJed 8-2-79 &45 am] 
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a Review of Equity Rate of Return 
9. Certain issues Raised by California 
VII. Procedural Matters 

A. Relation to Pre-Building 

B. Rulemaking Procedures 
Findings and Orders 
Terms and Conditions 

Order Setting Values for Incentive Rate 
of Return. Establishing Inflation 
Adjustment and Change in Scope 
Procedures, and Determining Applicable 
Tariff Provisions 

L Introduction 

By this Order, the Federal Energy 
Regulatory Commission (Commission) 
resolves three complex and interrelated 
issues concerning the segments 1 of the 
Alaska Natural Gas Transportation 
System (ANGTS) located in the United 
States: (1) the structure of the initial 
tariffs to be applied to the 
transportation of Alaskan gas: (2) the 
Incentive Rate of Return (IROR) 
mechanism and the values to be applied 
to the separate elements of that 
mechanism; and (3) the rate of return on 
equity to be applied once the system 
becomes operational 

A. Scope of Order 

This Order is divided into six major 
sections. Section II is concerned with 
the Incentive Rate of Return, its 
rationale and mechanism. The four parts 
to this section explore and define the 
incentive concept (Part A), the six IROR 
parameters (Part B). and the 
implementation of the incentive 
mechanism (Part C). Sections III and IV 
deal with particular adjusting 
mechanisms which are required for the 
proper implementation of the Incentive 
Rate of Return. These are the 
Adjustments for Inflation (Section ID) 
and Change in Scope mechanisms and 
procedures (Section IV}. Section V 
provides a general overview of the 
result of the IROR mechanism. Taken 
together, these four sections supplement 
the basic framework for an incentive 
mechanism, specified in Commission 
Order No. 17. 2 which is designed to 
reward project sponsors for good 
management and effective control of 
costs. 

The project sponsors’ proposed tariffs 
are addressed in Section VI. The focus 


'These segments are on the Alaskan segment and 
the Eastern leg (Northern Border). The only tariffs 
currently before the Commission for approval are 
those filed by Alaskan Northwest Natural Gas 
Transportation Company on behalf of the Alaskan 
segment, and by Northern Border Pipeline Company 
on behalf of the Northern Border segment. 

1 Pederul Energy Regulatory Commission. Order 
No. 17. "Order Attaching Incentive Rate of Return 
Conditions to Certificates of Public Convenience 
and Necessity. Docket No. RM76-12 (Dec. 1.1976) 
confirmed. Order No. 17-A (Jan. 12. 1979). 


of that section is to resolve important 
issues which affect the risk to be borne 
by project sponsors in the construction 
and initial operation of the ANGTS. The 
relationship between the tariff issues 
and the IROR mechanism is important. 

The last section (Section VII) 
addresses two procedural is6ue6. These 
concern the use of the rulemaking 
process, and the relationship of this 
rulemaking to other pending proceedings 
pertinent to certification of the ANGTS.* 

The resolution of tariff, incentive rate, 
and rate of return on equity issues for 
the Alaskan Northwest and Northern 
Border segments of the ANGTS are 
embodied In the text of this Order, and 
implemented through the ordering 
paragraphs and the terms and 
conditions. 

The project sponsors have earnestly 
sought that this Order, especially as it 
relates to the tariff structure, provide 
assurance to prospective equity 
investors and lenders. The concern of 
the sponsors is wellfounded. The 
Commission fully recognizes that equity 
investors and lenders will make critical 
decisions respecting the Financing of 
construction of the ANGTS in reliance 
on this Order. 

The Commission has articulated in 
great detail its rationale for this Order. 
Where reasoned alternatives were 
available, we have provided a thorough 
analysis of the issues and the basis for 
our conclusions. This thoroughness 
provides the investors* best security in 
relying on this Order. 

B. Background 

The Prudhoe Bay Field, on the north 
slope of Alaska, contains the largest 
single gas reservoir ever discovered on 
the North American Continent. Virtually 
every estimate exceeds 26 trillion cubic 
feet of proven, recoverable natural gas 
reserves. This large deposit of natural 
gas could supply more than two billion 
cubic feet of natural gas per day 
(approximately five percent of the 
nation's current gas requirements) over 
a 25-year period. 

In recognition of the potential 
importance of thi9 domestic energy 
source. Congress passed the Alaska 
Natural Gas Transportation Act 
(ANGTA), Pub. L No. 94-586,90 Stat 
2903 (1976) (15 U.S.C. §§ 719-719m). 
which authorized the President to 


* These proceeding! focus upon issues 

surrounding the building of natural gas facilities 
which, prior to transporting gas as a part of the 
ANGTS. will be used to transport Canadian gas. 
See Northwest Alaskan Pipeline Company. Docket 
Nob. CP76-123, el aL "Order Consolidating 
Proceedings, Establishing Procedures. Granting 
Interventions and Initiating Hearings." (April 20. 
1979.) 


recommend a natural gas system to 
transport Alaskan natural gas to the 
contiguous lower-48 States. In 
September of 1977, the President 
rendered a decision that the Alcan 
Pipeline Company, because its proposal 
was environmentally and economically 
superior to competing proposals, should 
be granted the certificate to construct 
the ANGTS. 4 Congress, by joint 
resolution, approved and adopted the 
President’s selection in November of 
that year, H.J. Res. 621, Pub. L No. 95- 
158. 91 Stat. 1268 (1977). 

The ANGTS will be 4,800 miles in 
length, orginating on the north slope of 
Alaska and passing through Canada to 
the lower-48 states. 5 * This system is 
expected to deliver about 2.4 billion 
cubic feet of natural gas per day to 
markets in the lower-48 States. At the 
time of the President’s Decision the 
capital costs were estimated at $10.5 to 
$13.9 billion, 8 which would make the 
project the largest privately financed 
project in history. 7 


4 Executive Office of the President Energy Policy 
and Planning. Decision and Report to Congress on 
the Alaska Natural Gas Transportation System 
(September 1977) [hereinafter cited as Decision /. 

The present sponsors for the Alaskan segment are 
the successors to the Alcan Pipeline Company; see. 
Northwest Alaskan Pipeline Company, Docket No. 
CP78-123, et aL "Order Transferring Conditional 
Certificate of Public Convenience and Necessity 
from Alcan Pipeline Company to Alaskan 
Northwest Natural Cas Transportation Company. 
Reviewing Relevant Portions of Underlying 
Partnership Agreement and Granting Intervention.** 
(lune 30.1976). The sponsor for the Eastern Leg 
Segment is the Northern Border Pipeline Company. 

‘The ANGTS will be a chilled, buried, natural gas 
pipeline that will run parallel to the Trans-Alaska 
Oil Pipeline, to Delta junction, just south of 
Fairbanks. From there, it will run parallel to the 
existing Alcan Highway through southern Alaska 
and northwestern Canada to Caroline Junction, near 
Calgary, Alberta. (In addition to transporting 
Alaskan gas, this section may also carry Canadian 
gas from the Mackenzie Delta region to the Trans- 
Canada Pipeline at Empress. Alberta.) At Caroline 
function, the system will divide into two legs: the 
Eastern Leg (Northern Border pipeline in the United 
States), which will carry approximately two-thirds 
of the gas eastward to a point near Chicago, end the 
Western Leg, which will parallel an existing Pacific 
Gas Transmission Company pipeline, carrying the 
remaining one-third from Alberta to California. See 
Decision at 6-12. 

The pipeline system in the U.S. will be built by 
three major pipeline companies. The Alaska 
segment, from Prudhoe Bay to the Yukon Border, 
will be constructed by the Alaskan Northwest 
Natural Gas Transportation Company. The Western 
Leg will be built by the Pacific Gas Transmission 
Company. The Northern Border segment will be 
built by the Northern Border Pipeline Compeny. 

‘ Decision a! 157. 

7 The sponsors state they are unable to provide 
current cost estimates, which have increased since 
1977, reflecting inflation and changes in original cost 
estimates as well as changes In project design. 

Letter of Mr. Rush Moody. Jr., Counsel representing 
Alaskan Northwest and Northern Border, to Mr. 

John B. Adger, Jr., Director, Alaskan Gas Project 
Office. Federal Energy Regulatory Commission 
(May 3,1977). 
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In the course of deciding the issues 
presented in this Order, the Commission 
has reviewed an extensive record 
compiled over the past serveral years in 
numerous proceedings. This includes the 
record developed prior to the President’s 
Decision during the lengthy Alaska 
natural gas hearing in which the 
Commission first considered project 
alternatives,* * * and the Recommendation 
submitted by the Federal Power 
Commission to the President prior to the 
President’s Decision.* In addition, there 
is the record of comments submitted to 
the President on the Commission’s 
Recommendation, comments on the 
President's Decision submitted by this 
Commission and others to the Congress, 
and the hearings held by Congress 
pursuant to approving the Decision. 
Finally, there is the extensive record 
compiled in this rulemaking, a record 
which consists of comment submitted to 
the Commission during the proceedings 
initiated on May 8,1977, 10 six studies or 
reports dealing with IROR issues, 11 a 


'See, El Paso Alaska Company. Docket Nos. 
CP75-98, et al„ Initial Decision on Proposed Alaska 
Natural Gas Transportation Systems (Feb. 1.1977). 
On October 1.1977. pursuant to the provisions of 
the Department of Energy Organization Act (DOE 
Act). Pub. L No. 95-91. 91 Stat. 565 (August 4.1977), 
and Executive Order No. 12009.42 FR 46267 (Sept. 
15,1977). the Federal Power Commission ceased to 
cixist and its functions and regulatory 
responsibilities were transferred to the Secretary of 
Knergy and this Commission, which, as an 
independent commission within the Department of 
Knergy. was activated on October 1.1977. The 
Commission was assigned all relevant authority not 
granted to it under the DOE Act respecting action 
concerning the ANGTS. Department of Energy 
Delegation Order No. 0204-8 (effective Oct. 1.1977) 
42 FR 61491 (Dec. 5.1977). 

*FPC. Recommendation to the President Alaska 
Natural Gas Transportation Systems (May 1.1977) 
(hereinafter cited as Recommendation]. 

,0 Federal Energy Regulatory Commission, 
Incentive Rate of Return from the Alaska Natural 
Cas Transportation System” Notice of Proposed 
Rulemaking. Docket No. RM78-12 (May 8.1978). 43 
FR 20245 (May 11,1978), revised Sept. 15.1978. 

“The reports received were: Alaska Cas Project 
Office FERC, “Price Indices for Adjusting the Cost 
Performance Ratio of the Alaska Gas Pipeline: 
Analysis and Recommendations” (March 29.1979) 
[hereinafter cited as Alaska Gas Project Office 
Report); J. Hass, "Risk. Return and the IROR Plan: A 
Report to the Federal Energy Regulatory 
Commission" (March 1979) (hereinafter cited as 
I lass Report); James D. McCullough. Institute for 
Defense Analysis, “On the Treatment of Risk, and 
Uncertainty in Determining Change in Scope 
Allowability and Center Point Establishment in the 
Alaska Gas Pipeline IROR Mechanism” (March 
1979) (hereinafter cited as McCullough Report); 
Northwest Alaskan Pipeline Company. “Allowable 
Cost Estimate Revisions Under the Incentive Rate of 
Return Procedure (March 3.1979) [hereinafter cited 
as Northwest Alaskan, Allowable Cost Estimate 
Revisions”); Northwest Alaskan Pipeline Company, 
Determining the Project Risk Premium for the 
Alaska Segment of the Alaska Natural Cas 
Transportation System” (March 7,1979) (hereinafter 
cited as Northwest Alaskan. “Determining Project 
Premium”]; Northwest Alaskan Pipeline Company. 
Recommended Inflation Adjustment Under the 


special tariff report of the Commission's 
Alaska Delegate, and comments and 
reply comments submitted to the 
Commission pursuant to the April 6. 

1979 Notice. 

The Decision was the Final product of 
a process, stipulated by Congress in 
ANGTA. 12 that included written 
comments from Federal Officers and 
agencies, as well as State governors, 
and certain separate evaluations by the 
council of Environmental Quality. These 
comments and reports covered matters 
such as environmental and safety 
considerations, financing, and the 
relationship of any decision on the 
ANGTS to other aspects of national 
energy policy. These submissions 
formed an important part of the record 
from which the President’s Decision , 
with all ot its attendant terms and 
conditions, was developed. 

The FPC’s Recommendation found 
that the net national economic benefit 
(NNEB) was large and positive for any 
of the three alternatives which the 
Commission had considered, and it 
recommended that one of the two 
overland routes be constructed. 13 
However, several of the July 1.1977, 
reports to the President explored the 
impact of higher-than-anticipated costs 
on the benefits of the proposed projects. 
In particular, task forces studying 
construction delay and cost overruns on 
the one hand. ,4 and national economic 
impact on the other, 15 combined forces 
in preparing an evaluation of the effects 
of cost overrun and schedule delay on 
NNEB. 16 


Incentive Rate of Return (IROR) Procedure” (March 
7,1979) (hereinafter cited as Northwest Alaska 
“Recommended Inflation Adjustment”). All of these 
reports were served on interested parties of record. 
See Federal Energy Regulatory Commission. 
“Determination of Incentive Rate of Return. Tariff 
and Related Issues For the Alaska Natural Gas 
Transportation System.” Docket No. RM78-12 at 18 
n. 24 (mimeo) (April 6.1979) {hereinafter the April 6 
Notice.) 

11 ANGTA, Section 8 (15 U.S.C. 8 ?19d). 

“ Recommendation. Chapter IV. NNEB is defined 
as “the present value of the benefits derived less the 
present value of resources employed in undertaking 
the project.” Decision at 174. 

“Department of the Interior and Department of 
Transportation, “Alaska Natural Gas 
Transportation System: White House Task Force 
Lead Agency Report on Construction Delay and 
Cost Overruns,'* (July 1977). 

w Federal Energy Administration. Department of 
Commerce. Eepartment of the Interior. Department 
of Labor. “Working Group: National Economic 
Impact of Alaskan Natural Gas Transportation 
Systems.” (June 30.1977). 

“This table is included to illustrate the genesis of 
the President's concern over the impact of cost 
overruns on the project's NNEB as evaluated at the 
time of the Decision: 


Effect on NNEB of Expected Cost Overrun and 
Worst Case Overrun 

I Billons of 1975 doflafsj 


Dscount rale 


Artie: 


Expected overrun „ 

10.4 

33 

09 

Worst case-..... 

2.6 

-2.2 

-34 

Alcan: 

Expected overrun „ 

12.3 

4.8 

20 

Worst case_ 

68 

.7 

-1.1 

El Paso: 

Expected overrun«. 

10.4 

3.9 

1.5 

Worst case_ 

7.6 

1.8 

-.1 


Source: Federal Energy Administration. Department ot 
Commerce. Department ot the Intenor—U.S. Geological 
Survey. Department ot Transportation, Department oT Treasury. 
Energy Research and Development Administration. “Report ot 
the Working Group on Supply. Demand and Energy Policy 
Impacts ot Alaska Gas." Table IM3. at 138 (July t. 1977). 

The President's Decision responded to 
the possibility of overruns in two ways. 
First, an analysis of the potential for 
cost overruns and time delay for the 
selected project, as well as discussion of 
comparisons with the oil pipeline 
experience, was incorporated in the 
Report which accompanied the 
Decision. 17 From That evaluation came 
an estimate of cost overruns under 
expected conditions, or an “expected 
overrun.” 

Second was the explicit recognition of 
the risk that cost overruns could be 
much different than the President’s 
expected case, and the requirement that 
a framework be divised to minimize that 
risk. The framework, provided in the 
President's Decision, calls for the 
allocation of the project’s risks among 
its various beneficiaries, and the 
organization of Federal Government 
interactions with the project to reduce 
those risk§. 18 

The structure of government 
involvement includes a series of 
approvals designed to ensure that 
appropriate planning and analysis has 
been completed prior to construction, 
and an organization of the government’s 
enforcement responsibilities in a 
manner which will provide coordinated 
and efficient action. 19 It is this 
framework in its entirety—reduction of 
risks as much as possible through 
appropriate government involvement, 
and allocation of residual project risks 
among the project's various 
beneficiaries—that will provide the 
greatest likelihood of obtaining the 
expected positive benefits of the project 

The President’s Decision places a 
number of requirements on the 


“The Report, following page 64 of the Decision. 
accompanied the Decision to Congress and may be 
regarded as authoritative legislative history. 
Midwest Gas Transmission Co. v. FERC. 589 F 2d 
603. 611 n.23 (D.C. Cir. 1978). 

Decision at 201-205. 

“Reorganization Plan No. 1 of 1979. submitted by 
the President to the Congress on April Z 1979 
pursuant to the provisions of 5 USCA § 901 et seq. 
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Commission to implement the 
framework within which the project is to 
proceed. One of the most important is to 
establish a variable or incentive rate of 
return mechanism to relate the allowed 
rate of return for equity for this project 
to the actual capital cost as compared 
with projected cost. 20 

The consideration of the incentive 
rate of return mechanism and the project 
company tariffs will further assign 
appropriate risks to the project 
sponsors, and will establish the share of 
the cost overrun risk to be borne by gas 
consumers. The principal matters which 
remain for Commission consideration 
are consideration of the shipper 
company tariffs (including pass-through 
of charges under the tariffs approved 
herein), 21 and the costs of processing 
and conditioning the gas for pipeline 
entry. The latter of these two matters is 
the subject of a rulemaking proceeding 
currently pending before the 
Commission in Docket No. RM79-19. 22 

The Final or ultimate cost of this 
project is now unknown; the best that 
can be done is to specify a probability 
distribution of possible final cost 
outcomes. The range of possible costs 
for a pipeline such as Northern Border is 
probably very narrow, whereas the 
range for the Alaska segment, with its 
inherent uncertainties regarding system 
design and logistics of construction, is 
likely to be much broader. 


90 In the words of the Decision. Ihe Commission 
was to fix “a variable rate of return on equity that 
will reward the applicant for project completion 
under budgeted cost and penalize the applicant for 
project completion above bedgeted cost. The 
variable return shall be set to provide substantial 
incentive to construct the project without incurring 
overruns. Decision at 36. 

“The shipper companies have not yet filed their 
tariffs with the Commission. 

M Before the Section 7 certification process for the 
ANGTS facilities is complete, the Commission must 
also approve (1) the certification cost and schedule 
estimates, and (2) the financing plans for the 
project's segments. Procedures p for submission and 
consideration of certification costs and schedule 
estimates are being completed by the Commission’s 
Alaska Delegate. These estimates could be filed 
now for the Northern Border and Western Leg 
segments of the ANGTS. For the Alaskan segment, 
these estimates must await the resolution of 
questions as to the maximum allowable operating 
pressure of that segment, and the proximity of that 
segment to the existing oil pipeline. The 
Commission has noticed for comment (in Northwest 
Pipeline Co.. Docket No. CP76-123. et ai.) a report 
on system design issues (pipe diameter and 
operating pressure), and the Department of the 
Interior has expressed its intention to resolve, in the 
near future, at least provisionally, the proximity 
question. Financing plans for the "pre-built" 
portions of Northern Border and Western Leg (i.e.. 
southern segments to be built in advance of the 
Alaska segment, to transport gas from Canada 
pending completion of the full system) are presently 
being considered in a proceeding before the 
Commission in Northwest Alaskan Pipeline Co„ 
Docket No. CP76-123, et ai. Other financing plans 
will be considered as they are filed. 


Cost estimates for most large projects 
tend to increase as more is known about 
the detailed design of the system. The 
classic example in this respect is the 
Trans-Alaska Oil Pipeline System 
(TAPS). The General Accounting Office 
(GAO) reports that, from an initial 
estimate of just over $1 billion at the 
time it was first planned in 1968, the cost 
estimates had risen to over $4 billion by 
May 1974 largely due to more detailed 
system definition and design, additions 
to the system size and sophistication, 
delay costs, and route and design 
changes. By the time the base control 
budget was established in early 1975, 
the cost estimates had grown to over $6 
billion. 23 The GAO reports that this 
tendency is not restricted to the oil 
pipeline, but is a common feature in 
other large projects. 24 

As discussed in considerably more 
detail in Section II.B.2 (the Center Point), 
the President’s Decision took this 
tendency into account by allowing for 
expected overruns from the March 1977 
estimates. Further review by the 
Commission suggests that 1.3 times the 
March 1977 estimate is a reasonable 
allowance for cost growth after this 
estimate is corrected for inflation and 
scope changes. However, as Alaskan 
Northwest points out, the estimate might 
well be expected to grow as more is 
known about the detailed requirements 
for the project’s design. 

The Commission’s problem is to be 
fair to the project sponsors, given the 
realities of the cost estimation process, 
while protecting gas consumers from 
being exposed to an uneconomic project. 
The Commission’s approach has been to 
structure the IROR mechanism to 
accommodate changes in cost estimates 
attributable to increasing knowledge of 
design requirements, through adoption 
of a liberal design change policy prior to 
the commencement of construction. 
However, the Commission insists that 
realistic cost estimates be provided to 
the government prior to thfc 
commencement of construction. This 
result is achieved by severely 
constraining the circumstances in which 
scope changes will be considered once 
construction has commenced. 

The Commission views the IROR 
mechanism as one of a number of policy 
tools that the Federal government will 
use to ensure that the construction of the 
ANGTS continues to be in the public 
interest. The Commission believes that 
the IROR mechanism it has developed 


** Comptroller General of the U.S.. Report to the 
Congress: Lessons Learned From Constructing the 
Trans-Alaska OH Pipeline at 10 ()une 15.1970). 
u Id. at 19-20. 


can legitimately be expected to achieve 
the following objectives: 

The development of the best possible cost 
estimates prior to commencement of 
construction; and 

The provision of a workable incentive to 
construct the ANGTS within the parameters 
provided by approvals or authorizations 
which may be granted by the Commission 
and the Federal Inspector. 

The President and the Congress found 
that adequate assurance of continued 
project viability, and appropriate 
completion guarantees from the project’s 
direct beneficiaries, should allow the 
project to be financed in the private 
market. The Commission recognizes 
that, in order to achieve a privately 
financed project, debt service must be 
assured in all events once the system is 
complete. The Commission also 
recognizes that such assurance requires 
the approval of appropriate project 
company pro forma tariff provisions and 
service agreements, as w r ell as 
assurance that the shippers who sign the 
service agreements can pass charges 
incurred under them through to their 
customers. The Commission observes 
that the parties are essentially 
unanimous in agreeing that assurance of 
pass-through is necessary. However, 
certain mechanical and timing aspects 
of pass-through, as well as appropriate 
provisions for pass-through of charges 
incurred in Canada, of necessity are 
reserved for future proceedings when all 
tariffs are before the Commission. 

The Commission recognizes the 
essential role of the project company 
tariffs with all of their attendant 
conditions in securing financing for the 
project. In its comments on the 
President’s Decision, the Commission 
recognized that the Decision and the 
Agreement on Principles with Canada 25 
anticipated that these will be cost-of- 
service tariffs, as opposed to a stated 
rate, to ensure that revenues available 
to the project companies are adequate to 
meet their expenses irrespective of 
fluctuations in throughput volume or 
costs. We recognize that funds are to be 
advanced in reliance upon the 
regulatory approvals provided in this 
Order. 

The size and potential importance of 
the ANGTS to U.S. energy supplies has 
led it to receive special regulatory 
attention and priority. 26 The 


“The Decision incorporated an “Agreement on 
Principles" between the United States and Canada. 
Agreement on Principles Applicable to a Northern 
Natural Gas Pipeline. Decision, Section 7 at 47-63 
(Sept. 20, 1977). 

“Both the President and Congress have singled 
out the ANGTS for special treatment. The most 
obvious instance is the special legislation 
Incorporated in ANGTA and Congressional 

Footnotes continued on next page 
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Commission has created special 
administrative arrangements to expedite 
regulatory decisions and to assure that 
all necessary administrative resources 
are devoted to the analysis and 
resolution of matters in controversy. The 
Commission reaffirms its commitment to 
carry out its responsibilities under the 
President’s Decision and ANGTA, as 
well as its general statutory 
responsibilities under the Natural Gas 
Act and the Natural Gas Policy Act as 
they pertain to this project, with 
maximum dispatch and full cognizance 
of the significance of this project for 
consumers and the nation as a whole. 
We believe we have provided in this 
Order the opportunity for the system 
equity capital suppliers to earn truly 
generous rates of return if they perform, 
and for U.S. energy users to obtain 
valuable natural gas supplies at a 
reasonable cost. 

II. The IROR Mechanism 

A. Concept and Structure 

1. Concept. The President's Decision 
requires the use of a "variable" or 
incentive rate of return to deter cost 
growth during construction. 27 The 
concept expressed in the President’s 
Decision is straightforward: in order to 
provide an incentive for management to 
reduce costs, rates of return on equity 
should be increased if the actual 
construction costs of the project are 
controlled so as to be at or below the 
target estimates. In creating the 
incentive, the President sought to offer 
the project sponsors a positive reward 
for superior cost and schedule control, 
in a format that is not available under 
conventional public utility ratemaking 
practices. 28 

The traditional tool for cost control in 
natural gas pipeline construction has 
been regulatory oversight, with its 
attendant threat to disallow investments 
imprudently incurred during 
construction. Under traditional 
regulation, before any costs may be 
disallowed for inclusion in rate base 
they must be shown to have been 
imprudently incurred. This approach, 
resting on hindsight, implies that only 
those costs attributable to patently 


Footnotes continued from last page 
approval of the Decision; see also the provisions of 
Title 1 of the Natural Gas Policy Act of 1978. Pub. L 
No. US-821. 92 Stat. 3550 (1978). The Department of 
Tnt-rgy, National Energy Plan 11 (May 7. 1979) 
designates it as the top priority among potential 
supplemental sources of natural gas. 

27 Decision at 36. 

“The Commission recognizes that additional 
incentives to control the cost of gas delivered by 
this project are created by the sponsors' interest in 
ensuring marketability for the delivered gas and by 
the need to stay within the pool of funds committed 
by investors for construction. 


unreasonable management action may 
be disallowed. 

In competitive industries the rate of 
return on equity is usually related to 
cost control. The IROR attempts to 
establish the same rate-control 
relationship in a regulated situation. To 
reach this goal, the Commission has 
made use of the following principles in 
designing the IROR: 

The IROR should provide incentives to 
reward cost control performance and avoid 
or minimize cost overruns; 

The IROR should provide just and 
reasonable compensation for investors so 
that sufficient capital may be attracted to 
finance the project; and 

The cost to consumers should be lower 
where cost overruns have been minimized 
and investors have received an incentive 
return. 

To facilitate future regulation of the 
project, the IROR will be implemented 
by an equivalent one-time adjustment to 
the equity portion of the project’s capital 
costs instead of varying the allowed rate 
of return on equity. 29 

The IROR, then, is designed to 
complement the disallowance-of-cost 
mechanism by offering economic 
rewards for holding down costs. In 
addition to the standard process of 
allowing or disallowing costs according 
to the prudently-incurred standard, 
project managers will be rewarded for 
eliminating avoidable costs even though 
those costs (had they been incurred) 
might later withstand an allegation that 
they were not "prudent." 

The consumer should be the chief 
beneficiary of the IROR. Under 
conventional regulatory practice, 
consumers may be forced to bear all 
cost overruns. Consumers traditionally 
bear not only the return and taxes 
associated with the additional capital 
necessary to finance the overruns, but 
also the depreciation expense 
associated with the return of that 
investment. Using IROR, however, the 
burden of costs overruns will be 
distributed between consumers and 
equity investors. While consumers will 
continue to bear the depreciation 
expense associated with such prudently 
incurred investment, they will bear only 
a portion of the return on the investment 
to finance such cost overruns. Thus, the 
IROR should lead to savings in 


* As explained more fully below. Section Il.C. 
the adjustment is calculated from the discounted 
present value of the sums of return on equity and 
return of equity when the appropriate value from 
the IROR schedule is applied to the equity 
component of capital cost. 


construction costs, which will be 
divided between lower overall costs to 
consumers and higher returns to 
investors. The ultimate effect of 
applying the IROR will be to provide 
lower cost natural gas to consumers, 
with just and reasonable returns to 
investors. 

2. Structure. The IROR mechanism 
should provide significant incentives to 
control costs without placing risks on 
investors that inordinately increase the 
cost of capital since that cost is 
ultimately paid by consumers. The IROR 
mechanism cannot be examined in a 
vacuum. Because the mechanism affects 
risk and the allowed rates of return on 
equity, it must be related to other factors 
that affect the rates, such as applicable 
tariff provisions. While the IROR 
mechanism must be evaluated in its 
entirety and not just on a component-by¬ 
component basis, the major elements 
should be examined before evaluating 
the expected end-result on rates. 

The basic elements of the IROR 
mechanism are the Cost Performance 
Ratio and the associated IROR schedule 
of rates of return. The Cost Performance 
Ratio is the ratio of Actual Capital Costs 
(derived from the final construction 
costs) to the Projected Capital Costs 
(derived from estimated costs at the 
start of construction). 30 The Cost 
Performance Ratio measures how well 
project management has succeeded in 
controlling the costs of the project. A 
ratio greater than 1.0 indicates that 
actual costs are greater than projected 
or budgeted costs: a ratio less than 1.0 
indicates that actual costs are less than 
projected or budgeted costs. 

The IROR schedule specifies an 
allowed rate of return for each Cost 
Performance Ratio. With an IROR 
mechanism, the lower the value of the 
Cost Performance Ratio, the higher will 
be the allowed rate of return, and vice- 
versa. Figure 1 illustrates this concept 
by showing a hypothetical IROR 
schedule. The curve in the figure slopes 
upward to the left, indicating that rates 
of return increase as actual costs are 
reduced to, or fall below, targeted costs 
(that is. the smaller the Cost 
Performance Ratio, the greater the rate 
of return), 

*°A8 explained in more detail below, in Sections 
III and IV. the ratio is adjusted for both inflation (an 
adjustment to Actual Costs) and for design and 
other scope changes (an adjustment to Projected 
Costs), 
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Figure 1 


Hypothetical Incentive 
Rate of Return Mechanism 


Rate of 
Return on 
Equity 



Cost Performance Ratio 

= Actual Capital Costs 
Projected capital costs 
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The Projected Capital Costs of the 
project are based on the Certification 
Cost Estimates submitted to the 
Commission for approval prior to the 
issuance of final certificates of public 
convenience and necessity. These will 
be submitted in base-year prices and 
will not incorporate an allowance for 
future inflation. In addition to the direct 
construction costs, an interest or finance 
charge will be included to create an 
incentive to minimize delays in 
construction. Under the Decison , the 
Certification Cost Estimate must be 
compared to the earlier cost estimate 
submitted by the project sponsors in 
1977. to see if the new estimate 
“materially and unreasonably exceeds” 
the earlier estimate. [Decision at 36-37.) 

The Actual Capital Costs of the 
project are the direct costs of 
construction determined after two 
adjustments. First, since Projected Costs 
are calculated in base-year prices with 
no allowance for inflation, the Actual 
Capital Costs must be adjusted 
downwards (or deflated) to remove the 
effects of general inflation in the U.S. 
economy, in order to produce a measure 
of cost overrun for the project absent the 
effects of inflation. It is not equitable to 
penalize investors for their inability to 
estimate future inflation rates; thus, an 
inflation adjustment mechanism is 
specified to remove the effects of 
economy-wide inflation from Actual 
Capital Costs. Second, finance or 
interest charges are added to the direct 
costs. 

Finally, it is unreasonable to penalize 
the equity investors for certain major 


events beyond their control that 
significantly increase construction costs 
if such events could not reasonably have 
been anticipated by the project sponsors 
in preparing their cost estimates. 
Examples of such events include war, 
natural disasters, design changes 
compelled by changes in government 
laws or regulations, and delays caused 
by government. Such events are defined 
as Changes in Scope, and the Projected 
Capital Costs will be adjusted to reflect 
these changes. This Order specifies the 
allowed Change in Scope events, and 
the procedures for altering the Projected 
Capital Costs to reflect these changes. 

A full specification of the IROR 
structure must begin with the concept 
that the IROR schedule is to provide an 
opportunity for project sponsors to earn 
a rate of return adequate to attract 
capital so as to compensate investors 
for the financial and business risks of 
the project. 31 This return would be 
earned at the expected Cost 
Performance Ratio. This rate of return is 
termed the Center Rate of Return (and 
the associated Cost Performance Ratio 
is the Center Point). If the realized Cost 
Performance Ratio is greater than the 
Center Rate, the IROR will be less than 
the Center Rate and vice-versa. 

By this Order the Commission 
establishes a value for the Center Rate 
of Return which should compensate 
equity investors for the financial and 
business risks of investing in this 
project. This will be the sum of an 
“Operation Phase Rate” and two “risk 


ai This requirement is fully discussed below; see 
Section II.B.3 (the Operation Phase Rate). 


premiums,” a “Project Risk Premium” 
and an “IROR Risk Premium”. The 
Operation Phase Rate is a rate of return 
to compensate investors for the risks 
incurred during the operaton of the 
pipeline after construction is complete. 

The Decison contemplates that tariff 
provisions during operation of the 
pipeline will be such that the risks 
during operation will be shared by gas 
consumers and equity investors. The 
service interruption provisions of the 
project tariffs will guarantee debt 
service once operations commence, but 
equity will remain at risk. The return on 
equity will be proportionate to the level 
of service performed, and for extended 
total service interruptions the return of 
equity will also be at risk. The 
Commission in this Order evaluates the 
remaining risks borne by investors, and 
compares them with the risks of 
investing in conventional lower-48 
natural gas pipelines in order to 
determine a reasonable value for the 
Operation Phase Rate. This rate of 
return will be.the rate actually used to 
calculate the transportation charges of 
the project under the initial tariff 
approved by the Commission. This rate 
will also be used to calculate the 
allowance for equity funds used during 
construction in determining the rate 
base of the project. 32 

The Project Risk Premium is to 
compensate investors for the unusual 
risks of non-completion, and other risks 
borne by investors during the 
construction of the pipeline. It will be 
added to the Operation Phase Rate. The 
Decision requires that construction risks 
are to be borne by investors or other 
project beneficiaries and not by 
consumers during construction, 
[Decision at 120-21) and that charges to 
customers may not commence prior to 
the “completion and commissioning of 
operation of the system” [Decision at 
37-38). 33 In this Order the Commission 
evaluates these risks, and establishes 
values for the Project Risk Premium to 
compensate equity investors for bearing 
them. 

Because the final costs of construction 
are unknown, the use of the IROR 
mechanism introduces uncertainty as to 

" While it will be the rate applied to the pro 
forma tariffs, the Operation Phase Rate may change 
over time once the pipeline is in operation, to 
remain comparable with rates of return earned on 
other investments having similar risks. See Section 
VI.B.8. (Review of Equity Rate of Returns). 

n See Section Vl.A.l (Billing Commencement 
Date) for an analysis of this phrase. 
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the ultimate rate of return that will be 
earned by the sponsors. For this reason, 
a second premium is added to the 
Operation Phase Rate, an IROR Risk 
Premium. This will compensate 
investors for risks created by the use of 
an IROR mechanism. 

The Center Rate of Return is the sum 
of the Operation Phase Rate, the Project 
risk Premium, and the IROR Risk 
Premium. This will be the rate of return 
allowed when actual costs (adjusted for 
inflation) equal expected costs (adjusted 
for scope changes). For higher values of 
the Cost Performance Ratio, the 
Incentive Rate will be reduced; cost 
growth will result in lower rates of 
return on equity. The extent of this 
reduction (or increase, if the Cost 
Performance Ratio is less than the 
Center Point) is determined by the 
Marginal Rate of Return. 

The Marginal Rate of Return is an 
analytical concept used to derive the 
IROR schedule. It is the rate of return 
implicitly allowed on incremental 
investment either above or below base 
estimates. A low Marginal Rate would 
mean that the Incentive Rate will 
decline rapidly as cost increases occur, 
a high Marginal Rate would mean that 
the Incentive Rate will decline only 
slightly as cost increases occur. 

The Commission does not intend to 
use two rates of return, one on projected 
costs and one on overruns or underruns. 
Rather, a single Incentive Rate will be 
earned on all investment in the project; 
but this rate will be a weighted average 
of the Center Rate and the Marginal 
Rate. By simple mathematics, the 
averaging process gives more weight to 
the Marginal Rate as the Cost 
Performance Ratio increases. Thus, the 
Marginal Rate plays the major role in 
determining the incentive to reduce 
costs. To provide this incentive, the 
Marginal Rate must be low enough to 
make an investment in cost increases 
unattractive. 

Though the President’s Decision 
contemplated that the allowed rate of 
return would be variable, the 
Commission has previously recognized 
that an unusually high or low rate of 
return allowed over the 25-year (or 
longer) operating life of the pipeline 
could create complications for both 
future Commission regulation of the 
pipeline and future Financing of 
expansions or additions. 34 
Consequently, the Commission 
introduced the concept of a one-time 
adjustment to rate base that would have 


% *See Order No. 17 (Docket No. RM78-12) (Dec. 1, 
1978); see also Notice of Proposed Rulemaking, 
Docket No. RM78-12 (May 8.1978); Revised Notice 
of Proposed Rulemaking, Docket No. RM78-12 (Sept 
15.1978). 


the same effect as varying the allowed 
rate of return over the operating life of 
the pipeline. The one-time adjustment is 
based on the principle that the same 
level of profitability can be achieved by 
allowing the Incentive Rate to be earned 
on a normal, unadjusted rate base, or by 
allowing the Operation Phase Rate to be 
earned on an appropriately adjusted 
rate base. By adjusting the rate base the 
same effect can be achieved as varying 
the allowed rate of return. 

The one-time adjustment to the equity 
investment in the rate base of the 
project will be made shortly after the 
operation of the pipeline commences. 
Thereafter the Operation Phase Rate 
will be earned on the adjusted rate base. 
The size of the adjustment to the equity 
investment in the rate base will be 
derived from standard discounted cash¬ 
flow analyses. The one-time adjustment 
is such that the present worth of the 
return on equity and return of equity 
over the operating life of the pipeline 
(based on the Operation Phase Rate) is 
equivalent to the present worth of the 
returns from applying the Incentive Rate 
to the normal, unadjusted rate base. 

B. Components 

1. The Cost Performance Ratio. The 
basic concept of the Cost Performance 
Ratio was described above. This section 
provides a more specific description of 
its determination and use. 

The Cost Performance Ratio is used to 
measure the degree of cost growth or 
reduction from the projected costs of the 
project. It is also used to measure the 
success of project management in 
reducing or controlling costs of 
construction. The measurement of cost 
growth or the success of management in 
reducing costs must take into account 
the following four factors: 

(1) Cost growth due to general 
inflation within the economy can not be 
reduced or controlled by management 
and should not be included in the 
measurement of management’s 
performance in reducing costs. 

(2) Cost growth due to an extension of 
the construction schedule is as 
important as an increase in direct 
construction costs and should be 
included in the measurement of 
management’s cost control performance. 
A longer construction schedule adds 
finance or interest charges to total costs, 
and these will be paid by the gas 
consumer. 

(3) Certain major events may occur 
which could not have been anticipated 
by management, the cost impact of 
which are largely beyond the control of 
management, and which substantially 
increase costs. The impact of these 


events should not be included in the 
measurement of management’s 
performance in controlling costs. 

(4) The measurement of cost growth 
should be as simple and as 
uncomplicated as possible to avoid 
controversy about its use, and thereby 
avoid major administrative burdens on 
the Commission, the Federal Inspector, 
and the project management in 
implementing the IROR mechanism. 

The measurement of cost growth 
established by the Commission in this 
Order (the Cost Performance Ratio) 
meets these four criteria. The Cost 
Performance Ratio is simply the ratio of 
actual costs to projected costs: Cost 
Performance Ratio equals the Deflated 
Actual Capital Costs divided by the 
Projected Capital Costs. 

The Deflated Actual Capital Costs for 
the project will be calculated in three 
steps. First, the direct construction costs 
(labor, materials, services, etc.) actually 
incurred in the construction of the 
project will be totaled for each quarter. 35 

Second, these quarterly expenditures 
will be deflated back to base-year prices 
by the use of a composite inflation 
index. This index is discussed in greater 
detail below in Section III. This index is 
designed to remove the effect of general 
inflation on those construction costs. 

Finally, an interest charge or finance 
charge will be added to the total direct 
costs of the project. This charge, 
hereafter referred to as the Finance 
Charge, will be based on a Real Rate of 
Return. 36 Since the effect of inflation has 
been removed from the calculation of 
direct costs, the rate of interest or return 
on equity used to calculate the Finance 
Charge will be a “real" rate with the 
effect of inflation also removed. Actual 
market rates of interest in our economy 
today reflect or compensate investors 
for their expectations about future rates 
of inflation since inflation reduces the 
worth of their return from the 
investment. 

The Projected Capital Costs (the 
denominator of the Cost Performance 
Ratio) will be calculated in four steps. 
First, the direct costs included in the 
Certification Cost Estimate, to be 
submitted to the Commission prior to 
the receipt of a final certificate of public 
convenience and necessity, will be 


M ln their initial comments, the project sponsors 
request the Commission to clarify when a particular 
expenditure will be deemed to have occurred since 
this is important for the inflation adjustment 
mechanism (Joint Comments at Tab. 2, p. 11). The 
Commission agrees with the sponsors that an 
expenditure for materials or services should be 
deemed to have occurred when the actual payment 
for those materials or services is made. 

111 This Finance Charge was referred to as an 
allowance for funds used during construction 
(AFUDC) In the Notice of April 8. 
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divided into quarters depending on 
when they are expected to be incurred. 
Since these costs are already calculated 
from base-year prices, no adjustment for 
inflation is required. 

Between the time Certification Cost 
Estimate is prepared and the time when 
the final design and cost estimate is 
submitted to the Federal Inspector, 37 
certain changes in design or schedule 
may occur. The second step will be to 
adjust the Certification Cost Estimate to 
reflect these changes in design or 
schedule. 31 

After construction begins, certain 
events may occur which the Commission 
defines to be Changes in Scope for the 
project. (For a more complete 
description of these events, see Section 
IV.) Direct costs in the Certification 
Estimate will in the third step, be 
adjusted to reflect the impact of these 
Changes in Scope should they occur. 

Finally a Finance Charge will be 
added to the adjusted direct costs using 
the Real Rate of Return to obtain the 
Projected Capital Costs. 

The Commission believes that the 
ratio of these two measures of capital 
costs (Deflated Actual Capital Costs and 
Projected Capital Costs) provides the 
best practical measure of cost growth or 
overruns to be used to determine the 
extent of the project management’s 
success in controlling costs. This cost 
Performance Ratio meets the four 
criteria discussed above. 

The Commission believes that it is 
important to include some type of 
interest charge or finance charge in the 
calculation of the Cost Performance 
Ratio since these charges are just as 
much a cost to consumers as is the cost 
of steel, labor, valves, etc. However, the 
Finance Charge should be calculated 
from a “rear or inflation-free rate of 
return. Calculation of such a real rate 
return is inherently imprecise. The 
“real" rate is derived by subtracting an 
estimate of the rate of future inflation 
expected by current investors from 
current market rates of interest and 
rates of return. 

The Commission estimates the Real 
Rate to be 5 percent This esitraate is 
based on the following assumptions: (1) 
25 percent equity capitalization earning 
a 14 percent return (a rate of return 
generally representative of current rates 
required by equity investors); (2) 75 
percent debt capitalization earning an 11 
percent interest rate (a rate generally 
representative of current rates of 
interest, for example the prime rate); 


"The final submission is mandated by the 
Presidents Decision. Decision at 29. 

*■ Prices, however, will not be changed from those 
that prevailed in the base year for cost estimation. 


and (3) an investor expectation of a long 
term inflation rate of 7 percent (a rate 
representative of recent rates of 
inflation in the U.S. economy). The Real 
Rate can then be derived from: 

(0.25) (14%-7%) + (0.75) (ll%-7%) = (025) 

(7%) + (0.75) (4%)=1.75%+ 3% = 5% 

(rounded) 

The project sponsors, with almost no 
justification, propose instead a rate of 1 
percent. Though we are not confident 
that 5 percent is precisely the correct 
number, we are certain that 1 percent is 
too low. 

A second criticism by the sponsors, 
put forward as a footnote, concerns the 
“cut off ‘ date for accrual of the Finance 
Charge. 39 The intent of this footnote is 
unclear, but it shows a 
misunderstanding of the relationship 
between the accrual of the Finance 
Charge in calculating the Cost 
Performance Ratio, the accrual of 
AFUDC in the rate base of each pipeline 
segment, and the billing commencement 
date. The distinction between these 
concepts is important, and any 
confusion must be dispelled. Accrual of 
a Finance Charge in the Actual Capital 
Costs, and thus in the numerator of the 
Cost Performance Ratio, will cease for 
each segment of the project (Alaska or 
Northern Border) when construction of 
that segment has been completed even 
if, for whatever reason, another segment 
is not complete. The intent of this 
provision is to avoid penalizing 
investors in one segment for delay in 
another segment or in the start-up of gas 
production. 40 

This procedure for including a Finance 
Charge derived from the Real Rate of 
Return in the Cost Performance Ratio of 
each segment must riot be confused with 
Commission procedures For the inclusion 
of AFUDC in the actual rate base of 
each segment. Inclusion of AFUDC in 
the actual rate base will be calculated 
from rates of interest actually incurred 
during construction on project debt and 
the rate of return on equity allowed for 
purposes of calculating AFUDC. Accrual 


* Joint Comments at 21 n. 12. 

••The Commission Staff in their comments 
propose a variation on this approach which would 
add the "real” Finance Charge no longer being 
accrued in the Cost Performance Ratio of a 
completed segment, to the Cost Performance Ratio 
of those segments not completed, including if 
possible segments in Canada. (Initial Staff 
Comments at 48] This idea has some theoretical 
appeal since it would require (he late segments to 
bear an even greater Finance Charge in the Cost 
Performance Ratio, and thus give the investors even 
greater incentive to complete construction. 
However, insofar as we would be obliged to further 
compensate investors for the additional risk this 
requirement would add. we do not believe its 
additional incentive benefits outweigh the 
additional costs that further compensation may 
impose on customers. 


of AFUDC in the rate base of each 
segment will continue until billing under 
the full cost-of-service provisions of the 
tariff commences. For a more complete 
discussion of the billing commencement 
date, see Section Vl.A.l. 

2. The Center Point. The Center Point 
Cost Performance Ratio should 
represent the best current estimate of 
the actual costs of the project, including 
any cost overruns relative to the 
Certification Cost Estimate approved by 
the Commission. 41 This ratio has two 
significant functions. 

First, if the Certification Cost 
Estimate, including likely cost overruns, 
“materially and unreasonably exceeds” 
the March. 1977 cost estimate filed by 
the project sponsor with the Federal 
Power Commission, then the 
Commission must carry out the mandate 
in the President's Decision to review the 
project and determine whether a 
certificate of public convenience and 
necessity should be granted. 41 * In this 
review, both the Certification Cost 
Estimate and the Center Point Cost 
Performance Ratio are highly significant. 
The Certification Cost Estimate is 
important because it indicates, when 
compared with the March. 1977 estimate 
and after making proper allowances for 
price inflation, the growth in the 
projected costs as a result of the study 
and work on this project between March 
1977 and the preparation of the 
Certification Estimate. 

The Center Point Cost Performance 
Ratio is important to this review 
because it also may have changed as a 
result of the study and work on the 
project. The Certification Cost Estimate 
will likely have grown from March, 1977 
as a result of detailed planning and 
design, but the expected cost overrun 
associated with that estimate may have 
been altered, and hopefully reduced, by 
that planning and design. Tlius, the 
Commission believes that the Center 
Point Cost Performance Ratio must be a 
part of the comparison of the 
Certification Cost Estimate with the 
March 1977 estimate since that review 
should consider whether or not the 
expectation of cost overrun has changed 
from that associated with the March 
1977 cost estimates. 

Second, the Center Point Ratio is 
important because it is the target 
outcome of the project. For example, a 
Center Point of 1.2 would indicate that a 
further 20 percent increase in costs is 
expected from the Certification 
Estimate, and that this would be the 


41 In statistical terms the Center Point is obtained 
by adding together each possible level of the Cost 
Performance Ratio multiplied by the probability of 
that Cost Performance Ratio occurring. 

“* Decision at 38. 
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target for IROR purposes. The 
President’s Decision envisioned that the 
Certification Cost Estimate would be 
used as the “basis for fixing a variable 
rate of return on equity that would 
reward the applicant for project 
completion under budgeted cost and 
penalize the applicant for project 
completion above the budget cost." 42 
The Commission, therefore, after having 
determined that the Certification Cost 
Estimate does not unreasonably exceed 
the 1977 estimate, must select from all 
the possible outcomes a target Cost 
Performance Ratio to use as the Center 
Point in structuring the IROR schedule. 

Common observation as well as 
historical and statistical studies 43 of 
many different types of large projects 
have revealed a tendency for the 
estimates of total cost-to-completion to 
increase as a project moves over time 
from initial conception to completion. In 
the early stages of a project this growth 
often reflects the study required to turn 
an idea into a detailed set of plans and 
specifications. In the process of 
research, evaluation, planning, and 
budgeting, natural initial optimism is 
tempered by more realistic appraisals; 
and in the usual case, unperceived 
complexities are discovered and the 
difficulty of the required tasks becomes 
better understood. 

It would have been unrealistic had the 
President’s Decision used the project 
sponsors* cost estimate in March 1977 as 
the basis for evaluating the economics 
of the project. Instead, the Decision 
factored in cost growth estimates of 
approximately 30 percent for the Alaska 
segment and 10 percent for the Northern 
Border segment, in the evaluations 
leading to approval of the project. 44 The 


43 Decision at 37. 

43 See. e.g., W. Mead G. VV. Rogers, ft R. Z. Smith. 
Transporting Natural Gas from the Arctic: The 
Alternative Systems, 89-94 (1977). 

44 The President's Decision contains two 
estimates of the extent of likely cost overruns in 
Alaska. The Report accompanying the Decision 
states that "(ojverall. it has been estimated thut cost 
overruns of 30 percent or more should be expected 
in Alaska and Canada . . Decision at 150. The 
table of capital cost estimates on p. 157 of the 
Report, however, shows a 24 percent cost increase 
from the Base Case estimate in current or inflated 
dollars for Alaska. For Northern Border, the 
expected overrun is 10 percent. All of these 
estimates include finance charges or an allowance 
for funds used during construction derived from 
market rates of interest and rate9 of return on 
equity. The State of New York in its initial 
comments (p. 5) points out that the estimates of cost 
overruns in the Decision do not include an 
adjustment for inflation and route changes or other 
changes in scope. These points, however, do not 
mean that to the extent the Commission excuses 
cost increases resulting from design changes or 
change in scope events, the expected overruns 
should be less than estimated in the Decision. 
Inflation is fully accounted for in the Decision by 
the use of constant 1975 prices: moreover we cannot 


estimates that cost growth in excess of 
30 percent for Alaska and 10 percent for 
Northern Border were not likely to occur 
were one basis for the finding that the 
project was in the public interest. 

Several implications follow. Looking 
at the project at the time of submission 
of the Certification Estimate with the 
benefit of two or more years of intensive 
study, evaluation, planning, 
programming, and budgeting by the 
sponsors, it would be surprising if the 
new estimate did not reveal some cost- 
growth compared to the March, 1977 
estimate, even allowing for price 
inflation. This would be a natural 
phenomenon reflecting, at a minimum, a 
better understanding and perspective on 
the project. 43 

Another implication is that after two 
or more years of work on this project, 
the Certification Cost Estimate should 
be a more accurate estimate of what the 
actual cost of the project will be upon its 
completion than the cost estimate made 
in 1977. It would be surprising to realize 
as large an amount of cost growth from 
the Certification Estimate as the 
expected amount of costgrowth from 
the 1977 estimates. 48 

Because the Certification Cost 
Estimate will be the basis of the 
Commission’s certification proceeding 
and the cornerstone of the allowed rate 
of return for this project, it is vital that 
the Commission have the most accurate 
and realistic set of cost estimates that 
can be obtained. There is need to deter 
both overly optimistic projections which 
might be offered in the hope that they 
would promote final certification of the 
project, and overly pessimistic 
projections which provide a large 
margin for error in cost estimates or an 
implicit allowance for large cost 
increases. The latter type of estimate 
would vitiate the intended motivational 
aspects of the IROR and could result in 
unreasonably high rates of return. 

Considering that a 30 percent 
allowance for cost growth on the Alaska 
segment and 10 percent on Northern 
Border were allowed for in the 
President’s Decision , it is unlikely that. 


presume that the Decision considered change in 
scope variables in estimating costs for a given 
system. 

"The comments by the project sponsors list a 
number of reasons why they now expect the 
Certification Estimate to exceed the March 1977 
estimate: (1) cost of restoring Alyeska work camps: 
(2) cost of restructuring Alyeska communications 
system; (3) higher estimate of costs to obtain 
Governmental approvals; and (4) greater project 
management expenses. Joint Comments at 11-15. 

"The project sponsors, however, seem to expect 
as much cost growth from Certification Estimate as 
did the President from the March 1977 estimate. 
Joint Comments at 31. They argue that a 30 percent 
increase is likely from the Alaskan Certification 
Estimate and 20% for Northern Border. 


on the sole basts that estimated costs 
had increased by 30 percent for the 
Alaska segment and 10 percent for 
Northern Border, the Commission could 
make a negative finding concerning the 
public interest of the project. On the 
other hand, if there were to be a 
substantial increase in the Certification 
Estimate over the March 1977 estimate 
without a substantial decrease in the 
expected cost overrun from the 
Certification Estimate, it would seem to 
follow that either the initial cost 
estimates used in the 1977 evaluation 
were badly mistaken or the nature of the 
project had changed considerably. In 
either situation the Commission would 
need to take these developments into 
consideration in connection with its 
certification responsibilities. 47 

The Commission has embodied these 
considerations in a procedure for 
determining the Center Point. It is 
contained in Condition No. 12 of the 
attached Terms and Conditions. The 
Incentive Rate of Return is based solely 
on the Certification Cost Estimate. 
However, in determining the value of 
the Center Point Cost Performance 
Ratio, the Commission will take into 
consideration the relationship between 
the Certification Cost Estimate and the 
March 1977 estimate, i.e„ the cost 
growth between these two estimates 
during the intervening period. If a 
substantial amount of cost growth had 
already occurred, it would seem in 
accord with the basic thrust of the 
Presidential Decision to assume that 
most of the projected 30 percent cost 
growth had already occurred and that it 
would be unreasonable to expect a 
sizable amount of cost growth in the 
future. Conversely, should the two 
estimates show very little cost growth in 
the intervening period, it would seem 
reasonable to expect that most of the 30 
percent cost growth envisioned in the 
Presidential Decision would occur in the 
future. 49 

The formula in Condition No. 12 
expresses this concept mathematically. 
For example, if the Certification Cost 
Estimate were to exceed the March 1977 
estimate for the Alaska segment by 20 
percent, then in accord with the 


° In thi9 connection, the Commission notes with 
concern the sponsors' comments regarding cost 
growth cited in footnotes 45 and 48. supra. 

44 In response to earlier concern by the project 
sponsors, the Commission, in Order No. 17. made it 
clear that the Certification Estimate will be the 
basis for the IROR mechanism. Order No. 17, 

"Order Attaching Incentive Rate of Return 
Conditions to Certificates of Public Convenience 
and Necessity," Docket No. RM 78-12 (Dec. 1 . 1978). 
The Projected Capital Costs will be derived from 
the Certification Estimate. However, the 
Commission believes that it must consider the 
Decision’s findings concerning likely overruns in 
choosing a Center Point. 
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President's Decision. the Center Point 
would be set so as to anticipate a 
further 10 percent cost growth between 
the time of the Certification Cost 
Estimate and completion of the project. 4 * 
To cite another hypothetical example, 
were the Certification Cost Estimate to 
exactly equal the March 1977 estimate 
then the formula would imply that the 
Center Point should be 1.3. which would 
provide for the 30 percent cost growth 
the Presidential Decision estimated 
would take place. 

Of course, it may be that the project 
had so changed in nature and scope that 
the two cost estimates could be linked in 
the process of setting the Center Point. If 
this were so, the project sponsors should 
so inform the Commission and provide a 
detailed explanation of the nature of the 
changes which had caused the 
discontinuity in the project so that the 
Commission could have this information 
in conjunction with the certification 
function as well as for establishing a 
Center Point. 

In the absence of an assertion of a 
major change in the basic nature of the 
project from that assumed in the 
Decision, the Commission will relate its 
determination of the Center Point to the 
cost growth that has taken place during 
the last two years. The mathematical 
relationship for the Alaska segment will 
be: Center Point = 1.3 X (March 1977 
estimate in base year prices + Finance 
Charge) / (Certification Cost Estimate -!- 
Finance Charge). For the Northern 
Border segment the relationship will be: 
Center Point = 1.1 X (March. 1977 
estimate in base year prices + Finance 
Charge) / (Certification Cost Estimate + 
Finance Charge). Base-year prices are 
those used in preparing the Certification 
Estimate, and the Finance Charge is 
calculated from the Real Rate of Return 
defined below. 9 * 

In their comments on the 
Commission's April 8 notice, where the 
above procedure for determining the 
Center Point was proposed, the project 
sponsors criticize this proposal as 
basing the IROR mechanism on the 
March 1977 estimates submitted to this 
Commission and the President. As we 
stated in Order No. 17. the Commission 
does not intend to base the IROR 
mechanism on the March 1977 
estimates. The attached terms and 
conditions clearly state that the 
Projected Capital Costs and the Cost 


** In all cases allowance should be made far 
inflation so (hat the comparisons involve 
calculation of real growth. growth in resource 
requirements and not prices. 

40 The Commission Staff in Us initial comments 
(pages 56 and 60) supports this procedure and puts 
forth a number of the arguments given here 
advocating this procedure. 


Performance Ratio will be based on the 
Certification Estimates to be submitted 
to the Commission sometime in the 
future. 

The Commission must have some 
basis, however, for determining the 
Center Point of the IROR schedule. The 
only information available to us now 
about the likely cost growth or the 
ultimate costs of the project including 
overruns are the conclusions reached in 
the President’s Decision based on the 
March 1977 estimates. Those 
conclusions were based upon reasoned 
comparisons between the cost estimates 
of the competing projects, actual 
experience in the Alyeska System, the 
Recommendation submitted to the 
President by this Commission, and a 
number of intragency task force studies 
and numerous other information 
sources. Using this information, the 
Commission has established the above 
procedure to determine the Center Point. 

The Commission, however, 
anticipates that additional information 
will be made available to us by the 
project sponsors about the expected 
ultimate cost of the project at the time 
they submit the certification cost 
estimates. If this information is 
substantially different from that relied 
upon by the President in reaching his 
conclusions about cost growth, then the 
Commission would have to reconsider 
the issue of where the Center Point 
should be set. 91 In such a situation the 
Commission would envision setting the 
Center Point as part of its overall review 
of Project costs using a procedure such 
as that set out below. 

If the project sponsors believe that a 
major change in the basic nature of the 
project from that assumed in the 
Decision has occurred, and thus the 
above procedure for setting the Center 
Point is no longer applicable, then the 
sponsors, as part of their respective 
submissions of certification cost 
estimates, must at a minimum present 
evidence to the Commission on the 
following subjects: 

(1) The nature of the changes in the 
project from that assumed at the time of 
the Decision, including a detailed 
explanation of why the Certification 
Cost Estimate has changed from the 
March, 1977 estimate. The Commission 


“The project sponsors In their comments seem to 
advocate that the Commission now set a Center 
Point of 1.3 for Alaska and \2 for Northern Border 
based on the certification cost estimates which have 
not yet been submitted to us. The Commission has 
no factual basis or evidence to support such a 
determination. Since the Decision is the best 
estimate of the cost of the project available to us. 
the procedure or formula described above is the 
only method we can justify for setting (he Center 
Point until such a time the project sponsors may 
provide us with additional evidence. 


will later specify certain cost formats 
which the sponsors shall follow in 
submitting their Certification Estimates 
in order to allow the Commission to 
better assess the reason for the change 
in costs. (See Condition 8 of the 
attached terms and conditions). This 
information will assist the Commission 
in determining if the Certification 
Estimates materially and unreasonably 
exceed the March 1977 estimates as 
required by the Decision. 

(2) The value or benefit to the Nation 
and gas consumers of construction of 
this project in light of the revised cost 
estimates. In other words, the sponsors 
must demonstrate that the project is still 
in the public interest given the changes 
in the project since the Decision. 

(3) The cost increases or cost overruns 
above the Certification Estimates that 
may reasonably be expected to occur. 
The sponsors should explain what 
eventualities or contingencies are 
provided for in the Certification 
Estimates and the contingencies for 
which no costs have been included. As 
part of the Certification Estimate, the 
sponsors should provide an analysis of 
the events that could cause cost 
increases from the Certification 
Estimate, the likelihood of these events, 
and their impact on costs. The 
Commission expects that the 
Certification Estimates will only include 
costs resulting from normal conditions 
to be expected during construction. 
Abnormal or unlikely events that could 
increase costs will be analyzed as part 
of the sponsors’ submission concerning 
potential cost overruns from the 
Certification Estimate. 92 The sponsors' 
analysis of the potential for cost 
increases from the Certification 
Estimate will then be used by the 
Commission in determining the Center 
Point If a convincing case is made that 
the potential for cost increases beyond 
the Certification Estimate is substantial, 
then a reasonable value for the Center 
Point may be substantially greater than 
one. In any event, the Commission 
considers it unlikely that the Center 
Point would be less than one if the 
Certification Estimate is based on 
normal or probable conditions. 

3. The Operation Phase Rate. The 
Operation Phase Rate of return on 
equity is that rate which will 
compensate equity investors for the 
risks incurred during the actual 
operation of the pipeline. This rate will 


“Since the Certification Estimate will be revised 
as a result of design changes and other events prior 
to the final Design, and for a limited number of 
Change in Scope events after the final design [see 
Section IV). the analysis of cost overruns should 
distinguish between events that are covered by the 
Change in Scope mechanism and those that are not. 
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be used to calculate transportation 
charges pursuant to the tariff approved 
by the Commission after the one-time 
adjustment to the rate base. 53 

By way of background, the 
Commission notes that the natural gas 
transmission industry has had limited 
experience with project financing; the 
most expensive projects undertaken 
have been in the $500 million to $1.5 
billion range. However, the ANGTS 
project is unique in that no other project 
of this magnitude and character has 
been undertaken. 

The Commission has adopted a 
general approach for determining the 
Operation Phase Rate. First, an estimate 
was made of the range of rates of return 
that appears reasonable, considering 
current financial market conditions and 
the risks of investing in conventional 
lower-48 natural gas pipelines. Second, 
the Commission has compared the 
operating risks of the Alaskan gas 
pipeline with the risks normally 
encountered during operation of 
conventional pipelines. Based on this 
comparison of risks, the Commission 
has determined that the Operation 
Phase Rate should be within the range 
of rates that is reasonable for 
conventional pipelines. 54 

A survey of rate cases (mostly 
settlements) during the years 1977,1978, 
and early 1979, discloses that the rates 
of return allowed for lower-48 natural 
gas pipelines have been between 10.68 
percent and 15.0 percent. The majority 
of returns fell within the narrower range 
of 12 to 14 percent. This survey is the 
point of departure for our analysis. 

Apart from simply reviewing values 
allowed in the past, there are a number 
of alternative approaches used by 
financial analysts for estimating rates of 
return for utility ratesetting purposes. 
Without attempting to select a preferred 
approach from the array of 
methodological options, the Commission 
has examined three procedures to see 


“This rate will also be used to determine the 
equity component of the Allowance For Funds Used 
During Construction in the rate base of the project. 
Originally in Order No. 17. the Commission required 
that the AFUDC rale would be the Operation Phase 
Rate plus the Project Risk Premium. However, the 
methodology for determining the Project Risk 
Premium proposed by the project sponsor required 
knowing the AFUDC rate before calculating the 
Project Risk Premium. In order to solve this 
dilemma, the Commission now requires the use of 
the Operation Phase Rate to culcuiate AFUDC. 
However, as a compensating adjustment, the Project 
Risk Premium, and thus the Center Rate, have been 
increased from what they would have been x 
assuming the higher AFUDC rate. See Section U.B.4., 
discussing the Project Risk Premium. 

M Order No. 17 provides that the Operation Phase 
Rate shall be set by the Commission “within the 
general range of rates of return for other pipelines 
with similar operating risks'* (Terms and 
Conditions. No. 12). 


what each implies as an appropriate 
reference value for lower-48 pipelines. 
No procedure can precisely determine a 
just and reasonable rate of return. 
Therefore, the Commission must 
exercise its judgment after reviewing the 
relevant information in order to 
determine an appropriate value for the 
Operation Phase Rate. 

The general standards for establishing 
a just and reasonable return on common 
equity were set forth by the Supreme 
Court; 

[Tlhe return to the equity owner should be 
commensurate with returns on investments in 
other enterprises having corresponding risks. 
That return, morever, should be sufficient to 
assure confidence in the financial integrity of 
the enterprise, so as to maintain its credit and 
to attract captial.** 

At the outset, it is readily acknowledged 
that assembling samples of enterprises 
“with corresponding risks" is a 
formidable task. It is difficult to specify 
risk measures that are both conceptually 
valid and also work. For this reason, 
virtually all methods used for 
recommending allowed rates of return 
share the weakness of relying on data 
for entities that may not be precisely 
comparable in risk. 

The often-used "comparable earnings 
approach" examines rates of return on 
common equity earned in other 
businesses or industries with risks 
comparable to those of the natural gas 
pipeline industry. In their comments, 
Alaskan Northwest and Northern Border 
provided information as to returns 
earned by industry groups for the years 
1973-1978. Looking at the average rate 
of return for all industries combined 
over the six-year period, the range has 
been approximately 11.7 to 15.4 
percent. 56 

Another popular technique is the 
familiar "discounted cash flow" 
approach. This method attempts to 
determine the investors’ required rate of 
return by estimating their expected 
return (dividends and capital 
appreciation) on the market price of 
common stock. The application of the 
discounted cash flow approach to the 
ANGTS indicates that the investors’ 
required rate of return for natural gas 
pipeline companies is somewhere in the 
range of 14 to 16 percent. 57 


“FPC v. Hope Natural Gas Co.. 320 U.S. 591 
(1944). 

“Join! Comments. Tab. t Data for natural gas 
utilities show returns in the range of 11.9-16.2 
percent. 

“Based on recent years* data for Moody's 
Natural Gas Transmission Company Average, it 
appears reasonable that investors might expect 
return on book equity to be 15-10 percent and 
dividend payout ratios to be 40-50 percent (See 
Moody's Public Utility Mauual at a18 (1976).) Using 
growth from retained earnings as a proxy for growth 


The third approach examined by the 
Commission involves estimating the 
difference in return that equity investors 
require over the rate of interest 
prevailing on bonds. Since market- 
determined rates of interest are widely 
available and accepted as meaningful, a 
measure of the differential between 
equity return and prevailing interest 
rates using this information is practical 
and provides a plausible guide to the 
equity investors* required return. 

Based on the proposition that over 
long periods an equilibrium is 
established between investors* earned 
returns and their required returns, one 
way to determine a differential between 
equity and debt returns is to observe the 
difference between returns realized on 
riskless investments (such as U.S. 
Government bonds) and returns realized 
on investments in common stock, 
namely, dividends and capital 
appreciation. Using U.S. Treasury bond 
interest rates as the riskless rate 
measure, the equity differential has 
averaged between 5 and 6 percent over 
lengthy historical periods. 58 Thus, 
adding these equity differentials to 


in dividends, such data implies an expected growth 
in dividends of 7.5 to 9.6 percent. (Growth from 
retained earnings equals return on book equity 
times the retention rate, or 15 to 16 percent 
multiplied by 1 minus 40 to 50 percent.) Combined 
with the average dividend yield of 6.7 percent for 
the first quarter of 1979. a range of 14.2 to 16.3 
percent is produced. Since the market-to-book ratio 
of Moody’s Natural Gas Transmission Company 
Average in recent years has fluctuated around 1.0. 
there is reason to believe that this calculated range 
is reasonable insofar as it approximates the earned 
returns on book equity in recent years. 

Sponsors* consultant also using a discounted cash 
flow approach, arrived at a range of 16.7 to 18.7 
percent. (Joint Comments, Tab AJ In our judgment, 
this selection of a 9 to 10 percent expected growth 
in dividends is biased on the high side because of 
an incomplete and inadequate implementation of 
this approach. For example, we note the absence of 
historical book value growth rates for Moody's 
Natural Gas Transmission Company Average even 
after the sponsors' favorable comments concerning 
the merit in using them to smooth fluctuations in 
earnings and to provide a longer term view of 
potential growth. (Joint Comments at Tab A.) Using 
the least-squares growth rate in average book value 
of 8.4 percent for the 1966-1977 period, we can 
derive an estimate of 15.1 percent for the investor's 
required return. Furthermore, the assumption of a 
dividend payout ratio as high as 60 percent in the 
analysis of the expected dividend growth rate was 
completely unsupported. 

“Ibbotson & Sinquefeld. “Stocks. Bonds. Bills 
and Inflation: Year by Year Historical Returns 
(1926-1974).** Jnl. Bus . (Jan. 1976): 'Stocks, Bonds, 
Bills and Inflation: The Past (1926-1976) and the 
Future (1977-2000).” The Financial Analysts 
Research Foundation. 1977; see also I.evy “Stocks. 
Bonds, Bills and Inflation Over 52 Years.” Jnl. 
Portfolio Mngt. at 18-19 (Summer 1978). 
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current Treasury bond interest rates of 
about 9 percent produces a required 
equity return in the range of 14 to 15 
percent. 59 

Sponsors' consultant employed the capital 
asset pricing model, a variant of the risk 
premium approach, and arrived at a rate of 
return of 17.33 percent for conventional 
lower-48 pipeline companies. (Joint 
Comments, Tab A.) Incorporated in this 
analysis was a market risk premium of 8.5 
percent. The support for a required premium 
of this magnitude, however, was largely 
undocumented and unpersuasive. 

Substituting the 5 to 8 percent premium cited 
above, the result is a range of 13.9 to 14.9 
percent. (Riskless Rate plus Beta times 
Market Risk Premium or 9.0 percent plus 0.98 
times 5 to 6 percent.) 

In summary, the Commission’s 
recently allowed rates of return for 
lower-48 natural gas pipelines have 
generally fallen within the range of 12- 
14 percent. In addition, data for recent 
earned rates of return on common equity 
and two methods for estimating 
investors* required rates of return for 
lower-48 pipelines yield the following 
ranges: 

Estimation Approach and Range of Rates 
Comparable Earnings—12 to 15 percent. 
Discounted Cash Flow—14 to 16 percent. 
Equity Risk Premium—14 to 15 percent. 

Given this range of estimates, the 
Commission must exercise its judgment 
of determining the reference value for 
lower-48 pipelines. On balance, the 
Commission believes that under current 
market conditions a rate of return in the 
range of 12 to 15 percent is appropriate 
to use as a basis for setting the 
Operation Phase Rate for the ANGTS. 

To use this range as a guide for setting 
the Operation Phase Rate, the 
Commission must assess how the risk 
exposure of investors in the ANGTS 
project during operation compares to the 
risk-exposure of pipeline investors in the 
lower-48 states. The Commission 
believes that the greatest risks faced by 
investors in the ANGTS will occur 
during the construction phase. 90 The risk 
exposure the Commission is attempting 
to evaluate here concerns the relative 
risks of the ANGTS and lower-48 
pipelines during the operational phase. 
To compare risks, we first examine why 
the Alaska project may have greater 
operating risks than lower-48 pipelines, 
then examine why risks during 
operation may be less than those faced 


Implicit in Hass' analysis of an Operation Phase 
Rate is a current required return of 15.7 percent for 
diversified natural gas transmission companies (a 
“riskless” rate of 9 percent plus an equity “risk" 
premium” of 6.7 percent). See Hass Report at 16-20. 

•“The Project Risk Premium is intended to 
compensate investors for these risks. See Section 
I1.B.4 (Project Risk Premium). 


by other pipelines. Finally, we weigh 
and balance the various factors. 

Operating aspects of the Alaska 
project that may be regarded as more 
risky than operating conditions for 
lower-48 pipelines are the following: 

Arctic operating environment The 
project in Alaska will be operating in a 
harsh environment. The ANGTS could 
experience problems such as thaw 
settlement or frost heave affecting the 
reliability of operations. Innovative 
techniques such as gas refrigeration will 
have to be used because of the 
environment. Environmental 
restrictions, remote locations, and 
severe climate may affect the ability to 
repair the pipeline in the event of a 
service interruption. 

High pressure pipeline. The project 
will be operating at higher pressure than 
is conventional. Although the 
Commission does not expect the higher 
pressure to affect operating reliability, 
confirmation will only come through 
operating experience. 

High cost gas. Because of relatively 
high transportation costs, the gas 
transported through this system will be 
expensive compared to other sources of 
supply. Large cost overruns or partial 
service interruptions could result in 
even greater cost per unit of gas. Though 
the tariff approved by the Commission 
will allow for rates to recover the full 
cost of service once service commences 
(with the exception of equity charges in 
the event of service interruptions), 
difficulties in marketing the gas or in 
collecting the allowed revenues could 
conceivably occur. 

Low equity capialization. The 
proportion of equity in the capitalization 
of the pipeline is expected to be 
approximately 25 percent, in contrast to 
an industry average of about 50 percent. 
In the absence of other considerations, 
the higher degree of leverage increases 
the risks to equity investors should there 
be a diminution of revenues because the 
fixed costs of the project, including debt 
service must be paid prior to any retuen 
to equity. 61 

There are also very significant risk- 
reducing features of this proposal. The 
most important are: 

Cost-of-service form of tariff. By this 
Order, the project is granted a cost-of- 
service form of tariff instead of the 
conventional fixed-rate form. The cost- 
of-service tariff allows the project to 
charge rates adequate to recover its full 
cost of service, even if costs or 
throughput change over time, without 


•* Leverage should not be evaluated alone: it must 
be considered along with other factors of which the 
most important is the cost*of-service tariff which 
largely reduces the risk associated with a high 
proportion of equity investment 


the need for first filing a new rate 
schedule or obtaining this Commission’s 
approval. In contrast to the fixed-rate 
tariff, changes in costs or throughput 
volumes are reflected immediately in the 
pipeline’s rates, rather than after some 
period required for processing a rate- 
change application. 

The commitment to allow a cost-of- 
service tariff is a major factor that 
offsets much of the risk exposure of 
investors in the ANGTS. The cost-of- 
service mechanism greatly reduces the 
risk of inability to earn an allowed 
return due to increases in cost or 
reduction in volumes. 62 

With respect to the proposed 
capitalization, sponsors’ consultant 
urges that the Commission continue to 
acknowledge the risk increasing effects 
of financial leverage by allowing a 
higher equity return for the “thinner” 
equity of the project. However, we feel 
that there is much merit in the Staffs 
argument that the cost-of-service and 
service interruption provisions in the 
tariff largely offset the financial risks 
associated with debt financing. 
Considering the risks associated with 
the relative proportions of debt to equity 
in the capital structure, we believe that 
the cost of service tariff provisions 
offset the high degree of leverage 
proposed by the sponsors and 
consequently, we feel that ANGTS will 
face lower financial risks than would 
conventional pipelines with the same 
equity capitalization but without the 
cost of service tariff. 

Tracking of costs by shippers. In 
order to further assure that revenues are 
adequate to cover the cost of service of 
the project, the Commission’s policy will 
be to allow automatic tracking of Alaska 
gas transportation costs in the tariffs of 
gas shippers who are interstate 
piplelines under our jurisdiction. The 
exact form or nature of the tracking 
mechanism must await specific 
applications from shippers to modify or 
amend their tariffs and may differ from 
shipper to shipper. 

Large reseiTes-to-production ratio. 
The reserves of gas at Prudhoe Bay are 
very large (at least 26 trillion cubid feet) 
and can supply gas for the pipeline at a 


w Some risk that estimated throughput volumes 
may not be attained continues to exist. For example, 
as discussed more fully in the section on tariffs, the 
segment may be unable to transport the contract 
quantities because of a pipeline operating problem. 
If the diminution of service over a one month period 
amounts to more than 10 percent of contract 
throughput, the return on equity will be 
proportionately reduced. Provision is made for 
possible makeup transportation at a later date. If all 
service is interrupted for more than 30 days (a most 
unlikely event), the return of equity may also be 
forfeited if the Commission finds that the cause of 
the interruption was within the project sponsors' 
control. 












Federal Register / Vol. 44. No. 151 / Friday. August 3, 1979 / Notices 


45693 


rate of 2.4 billion cubic feet per day for 
at least 20 years without exhausting the 
reserves. This reserve-to-production 
ratio is much larger than for most other 
natural gas pipelines and provides 
assurance that gas supply will be 
adequate to allow the full recovery of 
capital investment in the project. Thus, 
as compared to most pipelines that have 
reserve commitments that generate 
significant risk-exposure, the ANGTS is 
in an enviable position. 

Rolled-in pricing. In order to reduce 
marketing risks for this relatively high 
cost gas. the Congress, as part of the 
Natural Gas Policy Act, directed that the 
transportation cost and wellhead price 
for this gas will be “rolled-in” or 
averaged with cheaper sources of supply 
and sold to higher priority users. Thus, 
even if this gas is more expensive than 
some other sources of supply, potential 
problems of marketability are reduced 
since shippers are assured that they will 
not have to market this gas separately 
from other sources of supply. 

Weighing all the risk-increasing and 
the risk-reducing factors, the 
Commission concludes that the risk 
exposure of ANGTS investors during the 
operation phase of the Alaska segment 
of the project will be somewhat higher 
than the risk-exposure of investors in 
the typical or average lower-48 pipeline. 
Thus, the Commission believes that an 
allowed Operation Phase Rate near the 
upper end of the range of rates 
discussed previously for lower-48 
pipelines (12 to 15 percent) is reasonable 
for the Alaska segment of the project. 
The Commission selects 14 percent as 
the Operation Phase Rate for the Alaska 
segment. 63 


“’Sponsors’ asserted that the Implementation of 
the comparable earnings approach confirmed the 
reasonableness of a previously deduced 18% return 
on common equity for the ANGTS project (as 
opposed to typical lower-48 pipelines). (Joint 
Comments at Tab A.) They initially contended, 
without adequate support, that the ANGTS project 
should be viewed as a relatively risky enterprise 
during its operation. This unsubstantiated position 
presumably underlies the 18% return 
recommendation. They then attempt to further 
justify this recommendation merely by noting that 
the IB'?, value falls In the upper deciles of the 
earned returns on common equity for over four 
thousand publicly held corporations. The apparent 
rationale here is that risk and earned returns on 
common equity are directly related. The sponsors 
nowhere establish, however, that high earnod 
returns on common equity are necessarily 
associated with high risk. 

Hass recommended 14.4% as the Operation Phase 
rate for the Alaska segment and 12.5% for the 
Northern Border segment. Mass Report at 20. while 
Staff contended that 11.5% and 10.5 percent, 
respectively, are more appropriate. Initial 
Comments of the Commission Staff on Company 
Tariffs and Incentive Rate of Return. Docket No. RM 
76-12 at 78-77 (May 4. 1970). (Hereinafter Staff 
Initial Commentsl. Both took the position that 
investors, primarily because of the cost-of-service 


The Commission also concludes that 
the operation phase risk exposure of 
investors in the Northern Border 
segment is lower than the risk exposure 
of investors in the Alaska segment. The 
environmental and other risk-increasing 
factors pertinent to the Alaska segment 
are not as important here. The major 
risk imposed on investors by the tariff is 
that the return on equity or the return of 
equity may be reduced because of 
service interruptions. 

The Northern Border system will be 
located in an area which is geologically 
more stable and readily accessible for 
any repair work which might be 
required. Along most of Northern 
Border’s route, it will traverse areas 
which are already served by one or 
more of Ihe major pipeline systems in 
the lower-48 transmission network. We 
believe that because of its location, the 
operating problems of the Northern 
Border segment will not be significantly 
greater than for other lower-48 pipelines. 
Consequently, the cost-of-service tariff, 


tariff, would perceive the ANGTS project as being a 
less risky investment than investments in lower-48 
pipelines. However, while Hass’ analysis enables 
one to see the steps leading to his conclusion. Staff s 
analysis is wholly subjective and no attempt is 
made to justify the corrent appropriateness of a 13% 
allowed return for conventional pipeline companies 
or how Staffs risk analysis led it to conclude that 
10.5-11.5 percent is a reasonable range for the 
ANGTS project. Although the Commission 
recognizes the risk reducing nature of many of the 
issues discussed by Staff, we believe that Staffs 
qualitative analysis does not give sufficient 
consideration to how the uncertainties associated 
with the ANGTS project will impact on investors' 
required returns. 

Staff attempted to confirm the reasonableness of 
its recommendation by duplicating, with some 
adjustments, the type of risk premium approach 
employed by Hass. We believe, however, that 
Staffs version of the Hass approach is flawed in 
several respects. For example, tho 12.9% figure that 
Staff used as representative of allowed return for 
natural gas pipelines in 1975 was not shown to be 
c?qual to the investors’ required return. Furthermore. 
Tor the risk premium approach to have any validity, 
investors* * required returns for debt and equity 
securities must be compared during the sume lime 
period Staff however, relates this 12.9% figure to a 
current riskless rate rather than the riskless rule 
prevailing in 1975. as Hass did. Finally, Staffs 
downward adjustment of its derived 3.9% equity 
risk premium for the alleged lower risks of ihe 
ANGTS project by the same absolute percentage 
points as reflected in Hass* analysis, rather than by 
the same relative percentage, is questionable. 

Hass also suggested Ihe use of a rate indexed to 
interest rates, rather than a fixed-rate. Given 
current uncertainties with regard to inflation and 
capital market developments, there is undoubtedly 
some merit to such a proposal, as evidenced by the 
increasing use of variable or "floating’’ interest 
rates for long-term debt instruments. The 
Commission Is aware that certain portions of the 
financial community are becoming more interested 
in the concept of indexing. At this point, however, 
the Commission does not believe that such a 
mechanism is necessary. Should the project 
sponsors discover that such a mechanism would 
facilitate project financing, the sponsors are 
certainly free to petition the Commission to impose 
such a condition. 


tracking provisions, and rolled-in pricing 
reduce the risks of this segment below 
that of the Alaska segment. The 
Commission finds, therefore, that 13 
percent is a reasonable Operation Phase 
Rate for the Northern Border segment. 

4. Project Risk Premium . The Project 
Risk Premium is added to the Operation 
Phase Rate to compensate investors for 
their risk exposure during the 
construction of the pipeline. The 
possibility of not completing the pipeline 
is the major risk faced by investors in 
the ANGTS. A key feature of the 
President’s Decision is its emphasis that 
this risk of non-completion shall be 
borne by equity investors and other 
beneficiaries of the project, such as the 
State of Alaska or the producers at 
Prudhoe Bay, rather than by gas 
consumers or the general public through 
government loan guarantees. 64 
Consequently, the Decision states that 
charges may be levied on consumers 
only after the “completion and 
commissioning of operation of the 
system.” 6i If the project is abandoned 
prior to the initiation of service, 
investors cannot expect to recover their 
investment through charges on gas 
consumers. 

The sponsors of the Alaskan segment 
presented a basic approach or 
methodology for determining these 
values of the Project Risk Premium in a 
paper submitted to the Alaskan 
Delegate on March 7.1979, and 
distributed to all interested parties. 66 
The Cammission adopts the general 
methodology earlier used by the project 
sponsors, but disagrees with certain key 
parameter values. 67 Use of more 
appropriate values results in a 
Commission estimate of the Project Risk 
Premium substantially lower than the 
sponsor’s estimate. 69 

First, the Commission has assumed a 
seven-year schedule of testing and 
construction, beginning in 1978 and 
ending in 1984, instead of the longer 
eight-year schedule assumed by the 
project sponsors. Even a seven-year 
schedule is significantly greater in 
length than the schedule that was 


**Decision at 124. Part IV Change in Scope, A. 
mechanism. 

** Decision at 38. 

“A similar but more elaborate methodology was 
proposed by Hass, Hass Report at 20-40. 

* 7 Since the project sponsors in their comments 
make no reference to this methodology nor 
comment on the Commission’s use of this approach, 
it is not dear whether they still advocate this 
approach. 

“The April 8 Notice identified four issues the 
Commission believes are important in determining 
the Project Risk Premium and invited comments on 
these issues. Based on a review of these comments, 
the Commission has altered its view of the Project 
Risk Premium in a number of signficant respects. 
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presented to the President and the 
Congress as part of the March 1977 cost 
estimate. That estimate was based on a 
construction schedule that would be 
essentially complete by the end of 1981. 
with some additional work on 
compressor stations in 1982. 

Second, the Commission has based its 
calculations on the assumption that 
there is at least a 67 percent chance that 
the current sponsors will be able to 
complete the system. In their paper, the 
sponsors assumed only a 30 to 40 
percent probability of completing the 
system. The Commission’s utilization of 
67 percent by no means indicates its 
belief that the odds for completion of the 
project are two out of three. However, 
the Commission also cannot accept the 
sponsors’ representation of a one out of 
three probability of project completion. 
The assumption chosen here merely 
makes certain that the Project Risk 
Premium compensates for a reasonable 
estimate of non-completion risk. 69 The 
Commission believes that the low 
probability of success assumed by the 
sponsors contradicts the assurances 
given to the President and the Congress, 
at the time of the President’s Decision. 
that this project could be privately 
financed under the conditions imposed 
by the Decision. Consequently, the 
Commission cannot accept the sponsors’ 
assumptions, and does not believe that 
it is reasonable to allow a large Project 
Risk Premium on the basis that it is 
needed to compensate investors for an 
assumed small chance of successful 
completion. 

Third, in calculating the Project Risk 
Premium the Commission makes no 
provision for the possibility that the 
sponsors could recover part of their 
investment through charges on existing 
customers in the event of abandonment. 
The Commission believes that the 
President’s Decision did not 
contemplate such charges, and that 
plans and present decisions should be 
made on the assumption that cost 
recovery from rate-paying consumers 
will not be allowed in case of 
abandonment. The Commission 
recognizes, however, that substantial 
tax savings could accrue to investors in 
the event of abandonment. The lost 
investment is a loss for tax purposes 
and would reduce the tax payments of 
the project sponsors by an amount 


“The Commission notes, in this regard, that 
comments on the reasonableness of the 
assumptions concerning the probability of project 
abandonment and construction schedules were 
sought from the sponsors in the Notice of Proposed 
Rulemaking (at 26). None were forthcoming. 
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approximately equal to one-half of the 
investment. 70 

Fourth, the project sponsors' paper 
and the Commission’s April 6 Notice 
assumed substantially different values 
for the rate of return used to calculate 
the allowance forlhe funds used during 
construction (AFUDC) included as part 
of the “risk adjusted rate base.” 7 * The 
project sponsors proposed 15 percent, 
while the Notice proposed a lower rate 
of 9.5 percent. 72 The Commission stated 
in the Notice that the risk of non¬ 
completion was essentially the only risk 
faced by investors during construction, 
and that this was compensated for by 
the “risk adjusted rate base" and the 
resulting Project Risk Premium. Under 
this concept, an equity AFUDC rate for 
calculating the “risk adjusted rate base” 
should be very low and incorporate no 
explicit compensation for risk. The 
Commission used 9.5 percent, which is 
comparable to the rate obtainable on 

TO The only exception would be if a partner did 
not have a taxable income larger than the lost 
investment. Even in this event, loss carry forward 
provisons would allow the loss to be deducted from 
past and future income. 

71 The equity AFUDC rate is conceptually quite 
different from the actual rate the Commission will 
allow for determining AFUDC and it is used only to 
derive the theoretical construct of the ‘risk adjusted 
rate base". 

73 Staffs arguments in their initial comments 
recommending a 4.5 percent after-tax risk free 
equity AFUDC rate in calculating the risk adjusted 
rate base are not persuasive. Staff Initial Comments 
at 80. Staff is confused by the fact that the equity 
investors in the Alaska gas project are themselves 
likely to be corporations (the sponsors companies) 
rather than individual stockholders and thus must 
pay the corporate profits tax on any interest in 
come at a rate of approximately 50 percent. Staffs 
argument is that a low risk alternative to an equity 
investment in the Alaska gas project would be an 
investment in government bonds from which the 
interest income would be subject to the corporate 
profits tax rate. This is misleading since the 
sponsoring companies can best be thought of as 
intermediaries for their own stockholders. The 
choice to a stockholder in a sponsor company is to 
invest in the Alaska project indirectly through the 
sponsor company or to invest in a low risk 
government security. From the prospective of a 
stockholder in a sponsor company, the interest 
income and the return on equity are both on the 
same tax basjs (after corporate lax but prior to the 
personal income tax) and are in fact comparable. 

n One particular risk for which this higher value 
of the equity AFUDC rate compensates is the risk 
incurred during competitive proceedings before this 


low risk government securities. 

The project sponsors, on the other 
hand, asserted that the methodology for 
calculating the Project Risk Premium 
only explicity compensated for the 
extraordinary risk of non-completion for 
this project, and that any compensation 
for the normal risks of building a 
pipeline, including a competitive pre- 
decision risk, must be incorporated in 
the value of the AFUDC equity rate. 73 
The Commission has been persuaded by 
these arguments and had used an equity 
AFUDC rate to caculate the “risk 
adjusted rate base” that is equal to the 
Operation Phase Rate of 14 percent. 

Based primarily on the project 
sponsors’ methodology, and using most 
of the same parameter values, with one 
important exception, the Commission 
has calculated a Project Risk Premium of 
2.0 percentage points for the Alaska 
segment. 74 

For the Northern Border segment, the 
construction phase risks are 
considerably less than for the Alaska 
segment. Essentially, Northern Border 
will be of conventional pipeline design, 
traversing areas where natural gas 
pipelines have previously been 
constructed. Thus, the likelihood of 


Commission. The Commission regards this risk as 
one of the normal risks of the pipeline business, for 
which the normal rate of return allowed regulated 
gas pipelines, and thus the Operation Phase Rate for 
this project, provides compensation. Thus, the 
Commission’s calculation of the "risk adjusted rate 
base." and the Project Risk Premium, in this Order 
does not explicitly consider the probability of 
abandonment prior to the Decision and the 
issuance of the conditional certificates of public 
convenience and necessity in December 1977. In 
their initial comments, both the State of New York 
and the Upper Tanana Development Corporation 
argued against a higher Project Risk Premium to 
compensate for this risk, and no party argued for it. 

74 The time profile of equity investment is taken 
from the response of the sponsor to an interrogatory 
from the Alaskan Delegate (dated May 3.1979) 
which was served on all parties. As stated earlier, 
the probability of successful completion is assumed 
to be approximately 67 percent, making the chance 
of abandonment approximately one-in-three. The 
equity AFUDC rate used to calculate the "risk 
adjusted" and normal rate base is the Operation 
Phase Rate of 14 percent. 

The calculations necessary to derive the Project 
Risk Premium for the Alaskan segment discussed 
herein are as follows: 



1978 

1979 

1980 

1981 

1982 

1983 

1984 

Equrty investment (percent ot total). 

Normal rate base (R8N) <14.0 percent AFUDC 

9.0 

53 

53 

20 1 

27.5 

20.1 

12.7 

rate)............. 

1026 

1774 

26 26 

5285 

91 60 

127 34 

15964 

Risk ot abandonment. 

Risk adjusted rate base (RBA) (14.0 percent 

06 

12 

12 

05 

.03 

.01 

.005 

AFUDC rate). a_ 

1063 

19.66 

3100 

59.23 

100.89 

138 88 

173.42 


Project risk premium=.1931 (173.42/159.64-1)=.0167. 

Applying a higher equity AFUDC rate (e.g.. 14 percent vs 13 percent) to the RUA/RBN ratio results In a 
lower Project Risk Premium, other factors being equal. Under the conditions above, as an example: Project 
Risk Premium at 14% = 1.67; at 13%=1.67. As indicated above, the fact that the Commission specifies a lower 
AFUDC Rate than contemplated in Order No. 17. results in a higher Project Risk Premium and a higher Center 
Rate. The premium of 1.67% would be fair compensation for the risk-neutral investor who was willing to 
accept a fair gamble in the narrow statistical sense. The Commission, however, believes that the premium 
must be higher to compensate risk averse investors and has selected a value of 2.0%. For more information 
about the methodology, see Northwest Alaskan. "Determining Project Risk Premium.” cited at n.ll above. 
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project abandonment during 
construction due to extreme cost 
overruns is virtually non-existent. 

The required expenditures on pipeline 
design, engineering, and testing for 
Northern border are of a lower 
magnitude relative to total costs than for 
the Alaskan segment. Hence, if Northern 
Border has to be abandoned during the 
early stages of pipeline design and 
engineering, the lost investment relative 
to total cost would be less than for 
Alaska. 

The Northern Border segment also has 
the potential for transporting gas from 
two sources of supply, Western Canada 
as well as Alaska. Because of the 
possibility of “pre-building” most of 
Northern Border to carry Canadian gas 
in advance of Alaska gas. the risk of 
abandonment of Northern Border will be 
obviated sooner than the risk of 
abandonment of the Alaska segment. 

Weighing all of these factors, the 
Commission concludes that the 
appropriate Project Risk Premium for the 
Northern Border segment is 1.5 percent. 

5. IROR Risk Premium. The IROR 
Risk Premium is to compensate equity 
investors for the risks introduced by the 
variability in the allowed rate of return 
created by the IROR mechanism. The 
IROR Risk Premium, when added to the 
Operation Phase Rate and the Project 
Risk Premium, yields the Center Rate. 76 

The IROR Risk Premium compensates 
for the various uncertainties attendant 
to implementing a new regulatory 
mechanism. For example, since the 
Inflation Adjustment and Change in 
Scope mechanisms established in this 
Order have no prior history, some 
uncertainty exists regarding their 
implementation and their effects on the 
return that will finally be realized by 
investors in this project. As is discussed 
more fully in Section III, the composite 
inflation index required by the 
Commission may over or underestimate 
the actual inflationary experience of the 
project during construction. This creates 
additional uncertainty about the final 
outcome of the IROR mechanism. This 
uncertainty is the major reason why the 
Commission has decided to increase the 
IROR Risk Premium for Alaska from the 
0.5 percent proposed in the April 6 
Notice to the Figure, established in this 
Order, of 1.5 percent. Similarly, the 


n In order for the ANGTS to obain private equity 
financing, the IROR schedule must he designed in 
such a way that the statistical concept of the 
expected discounted stream of revenues (i.e. 
depreciation and return on equity) is at least equal 
to the expected discounted equity investment. 
Because of the design of the IROR schedule, the 
discounted expected returns to equity investors will 
exactly equal the expected equity investment if the 
Center Rate equals the cost of equity capital to the 
project given the risks of the project. 


IROR Risk Premium for Northern Border 
has been increased from 0.25 percent to 
0.5 percent. 

Suppliers of very large sums of equity 
capital are likely to be risk averse. If 
presented two investments, both of 
which have the same average expected 
rate of return but one has a wide range 
of possible outcomes and one has a 
smaller range, most investors would 
prefer the latter. This would be true 
even if possible positive returns balance 
possible negative returns. Most 
investors prefer relative certainty to 
variability; therefore variable rates of 
return have to be higher than relatively 
sure rates of return. 

Adoption of an IROR schedule 
confronts investors with a variable 
allowed rate of return in the form of a 
schedule of rates depending on cost 
control performance, rather than the 
single allowed rate of return as provided 
in the usual situation for public utility 
investment. Moreover, while in the usual 
utility investment, actual or realized 
rates of return may vary from allowed 
rates of return due to unanticipated 
inflation, demand shifts, or other 
economic changes, this project could 
have mnore variance due to the inflation 
and Change in Scope adjustments. Thus, 
an IROR Risk Premium is necessary to 
attract private equity investment in the 
project as compensation to investors for 
the risk created by the variable allowed 
rate of return. 

There is no clear basis for determining 
the trade-off between a single allowed 
rate of return and a schedule, but the 
Commission in its judgment has 
concluded that a 1.5 percent IROR Risk 
Premium is appropriate for the Alaskan 
segment and that a 0.5 percent IROR 
Risk Premium is appropriate for the 
Northern Border segment. 76 These 
figures, when added to the Non- 
Incentive Rate, yield Center Rates of 
17.5 percent and 15.0 percent, for the 
Alaskan and Northern Border segments, 
respectively. 

The State of Alaska has argued in its 
comments that the IROR Risk Premium 
is unnecessary and inconsistent with the 
rationale presented for it by the 
Commission. It states that the expected 
rate of return, in the statistical sense, 
can never be less than the Non- 
Incentive Rate (that is. the sum of the 
Operation Phase Rate and the Project 
Risk Rate) and will probably exceed the 
Non-Incentive Rate. It concludes that 


T * Hass concludes that ". . . the IROR Risk 
Premium does not need to be very high and could be 
set to zero with justification." Hass Report at 42. 
Project sponsors, on the other hand, have expressed 
a concern that uncertainties asssociated with the 
IROR mechanism compound the already formidable 
task of arranging private financing for the project. 


there is no downside risk inherent in the 
IROR mechanism and that even a 
schedule which embodied no IROR Risk 
Premium would offer investors a 
schedule of returns which are higher 
than necessary to induce equity 
investment in the project. 

The Commission is not persuaded by 
these arguments because they fail to 
address the fundamental issue of the 
variability of the earned rate of return 
relative to the Center Rate. The actual 
Cost Performance Ratio, and thus the 
Incentive Rate which will be achieved, 
is by no means known with certainty. By 
definition, there is some probability of a 
Cost Performance Ratio in excess of the 
Center Point. Therefore, investors face 
the possibility of receiving a rate of 
return less than the Center Rate, even 
though the expected rate of return (by 
the narrow statistical definition) may be 
in excess of the Non-Incentive Rate. The 
IROR mechanism does confront 
investors with downside risk, and thus, 
a reasonable IROR Risk Premium is 
appropriate. 77 

The Commission Staff has proposed 
that no IROR Risk Premium should be 
incorporated into the IROR schedule. 
They assert that upside variance in 
returns (i.e., the contribution to that 
variance due to returns above the 
expected level) is a desirable feature to 
investors. They contend that since the 
upside variance due to the IROR 
mechanism is proportionally much 
greater than the downside variance (i.e., 
the contribution to total variance due to 
returns below the expected level), no 
IROR Risk Premium is needed. 


n In addition, the Commission does not agree 
with the State of Alaska that an IROR schedule 
which embodied a zero IROR Risk Premium would 
offer investors higher returns than necessary. 
Although it is true, as the State of Alaska notes, that 
the statistical concept of the expected rate of return 
is likely to exceed the Center Rate, rational 
investors are not likely to base their investment 
decisions on the expected rate of return, per se. The 
expected rate of return is a weighted average of all 
possible rates of return, using as weights the 
assumed probabilities of each rate of return being 
received. Such a procedure does not lake into 
consideration the different levels of investment 
associated with different allowed rates of 
investment return. A rate of return in excess of the 
Center Rate would be received on a smaller rate 
base than a rate of return which is less than the 
Center Rate. Thus, the dollar amount of gain, in an 
opportunity cost sense, from achieving a Cost 
Performance Ratio less than the Center Point by a 
certain percentage would be smaller than the dollar 
amount of loss resulting from achieving a Cost 
Performance Ratio in excess of the Center Point by 
the same percentage. In order to induce investment 
in the project, the expected discounted dollar 
amount of return to Investors from the project must 
be at least equal to the expected discounted dollar 
amount of incremental investment. As was shown 
in the April 6 Notice, a zero IROR Risk Premium 
would produce an expected discounted return just 
equal to the investment. 
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This approach for assessing risk is 
one with which the Commission has had 
no previous experience. Even if the ratio 
of good or upside variance to bad or 
downside variance is a useful measure 
of risk, the Commission is uncertain as 
to how it should be employed in 
determining the 1ROR Risk Premium. 
While the Staffs approach is interesting, 
it is not sufficiently developed to 
constitute a reliable basis for 
Commission action. 

In sum, in light of those attributes of 
the rate of return mechanism for this 
project that could produce a variance 
between actual and allowed rates of 
return greater than the variance usually 
observed in regulated situations, it is 
appropriate to establish a special IROR 
Risk Premium. The Commission’s 
judgment is that on the basis of an 
overall assessment of the project, 1.5 
percent is reasonable for Alaska and 0.5 
percent is reasonable for the Northern 
Border. 

6. Marginal Rate. a. Definition. The 
Marginal Rate is the return on the 
incremental dollar invested in moving 
from one Cost Performance Ratio to 
another. Alternatively, it can be thought 
of as the rate of return allowed on cost 
overruns or the rate of return enjoyed if 
costs can be reduced. However, as 
previously discussed in Section I. a 
single Incentive Rate will be earned on 
all investments in the project. The 
marginal rate is merely an analytical 
device for determining, in part, what the 
rate of return will be depending on cost 
performance. 

This order establishes an overall 
schedule of rates of return called the 
IROR schedule, but implicit in any 
schedule is one or more Marginal Rates 
of Return. To illustrate this relationship 
between the overall IROR schedule and 
the Marginal Rate, consider the 
following abbreviated IROR schedule 
where the marginal rate is constant at 8 
percent. When the marginal rate is 
applied to the additional equity 
investment, the average rate of return on 
equity (IROR) is reduced. 


Equity share of captial costs 

Cost 

performance 

ratio 

(Ron 

SI 2 millions. 


1.2 

1829 

1 3 millions.. 

1.4 millions_ 

— 

1.3 

_ 1.4 

17 50 
1682 


Assume that the Cost Performance 
Ratio of 1.3 has already been reached 
shortly before project completion and 
the equity share of these costs is $1.3 
million. But in order to complete the 
project, additional funds equal to 10 
percent of projected costs must be 


expended. The equity share of this 
increase is $100,000. This increases the 
Cost Performance Ratio to 1.4. Because 
of this increase in costs, the IROR is 
reduced from 17.50 percent to 16.82 
percent. This reduction occurs because 
the Marginal Rate implicit in this 
schedule is 8 percent and the equity 
investor will only earn an 8 percent 
return on his $100,000 investment. 7 * 
Conversely, if the project sponsor can 
find some way to reduce construction 
costs so as to reduce the Cost 
Performance Ratio from 1.4 to 1.3, then 
the equity investor will have avoided 
investing $100,000 at the low Marginal 
Rate of 8 percent. 

b. Impact of the Marginal Rate. The 
Marginal Rate plays three important 
roles in the IROR mechanism: 

( 1 ) Incentive to reduce costs. Because 
the Marginal Rate is the implicit rate of 
return allowed on all equity to finance 
increases in costs, this rate primarily 
determines the incentives to reduce 
costs created by the IROR. If the cost of 
capital is more than the allowed return, 
investors have a strong incentive to 
avoid making that investment. In 
addition to any other incentives already 
in existence, the Marginal Rate will 
create an incentive to reduce costs if the 
Marginal Rate is set below the cost of 
capital. 79 

(2) Slope of IROR schedule. The 
Marginal Rate determines the steepness 
of the IROR curve. A low marginal Rate 
will mean that the Incentive Rate will 
decline more rapidly as cost overruns 
occur. A high Marginal Rate will mean 
that the Incentive Rate will decline 
slowly as cost increases occur. From 


’•The IROR for the Cost Performance Ratio of 1.4. 
I.e.. 16.82%. can be calculated as the weighted 
average of the 17.50% return allowed for the 1.3 Cost 
Performance Ratio and the 8% Marginal Rate earned 
on the $100,000 increase in costs. 

The weights in the average are the share of the 
total investment earning each of the two rates of 
return. 

(1.3/1.4) X (17.50%) + (0.1/1.4) X 
(8.0%) = (0.92%) X (17.50%) + (0.071 )X 
(8.0%) = 18.25%+ 0.57% *16.82% 

Again, however, there is only one overall rate of 
return, in this case 16.82%. 

™In their joint initial comments, the sponsors 
argue that the fundamental incentive to reduce or 
control costs is the need to remain within the pool 
of funds committed to the project, (joint Comments 
at 36). We agree that this financial restriction will 
create powerful and practical incentive. Marginal 
Rate is designed to discourage the expenditure of 
funds which exceed the cost estimates upon which 
the project was certificated. This is a separate and 
distinct issue from that raised by the sponsors of 
whether the funds will be available to finance will 
be available to finance cost overruns. The 
President's Decision is clear that the IROR must be 
constructed so as to create “substantial incentives" 
to reduce costs. The Commission, to meet this 
requirement, must consider the implicit Marginal 
RateJn the IROR schedule and compare it with the 
cost of equity captial for this project. 


another perspective, a low Marginal 
Rate creates greater risk or uncertainty 
about the Final outcome since the range 
or variability of rates is large. A high 
Marginal Rate creates little or no 
variability, and provides a substantial 
likelihood that even if there is 
substantial cost growth relative to the 
projected costs the earned rate will be 
close to the Center Rate. 

(3) Floor of the IROR schedule. If a 
constant Marginal Rate is used, the 
Marginal Rate then becomes the floor on 
the IROR schedule. Since the Marginal 
Rate is effectively the rate allowed on 
all cost increases, the Incentive Rate can 
never be reduced below the level of the 
Marginal Rate no matter how large the 
Cost Performance Ratio becomes. 

(c) Alternative Marginal Rates. In the 
Commission’s April 6,1977 Notice, in the 
comments received pursuant to this 
Notice, and in comments received in the 
earlier rulemakings dealing with the 
IROR, a number of different 
methodologies or approaches have been 
advocated for determining the Marginal 
Rate. The fundamental principal in 
choosing a Marginal Rate is that it 
should be less than the cost of equity 
capital. However, the comments 
demonstrate considerable controversy 
about the appropriate measure of the 
cost of capital and how much less the 
Marginal Rate must be. Here, we will 
review briefly the alternative 
approaches suggested to the 
Commission and discuss their merits. 
The Commission, however, must 
exercise its best judgment and choose a 
reasonable value from the various 
values presented in the comments. 

The highest value for the Marginal 
Rate has been advocated by the project 
sponsors. Northern Border and 
Northwest Alaska. That rate Is 12 
percent. Their argument is that the 
Marginal Rate only needs to be slightly 
less than the “rate potential investors 
will require to accept the Project’s 
risks,” or, in other words, only slightly 
less than the Operation Phase Rate plus 
the Project Risk Premium. (Initial 
Comments, page 30.) This order specifies 
that rate to be 16.0 percent for the 
Alaskan segment and 14.5 percent for 
Northern Border. 

The Commission, however, believes 
that there are three compelling reasons 
why the Marginal Rate must be 
substantially less than the Operation 
Phase Rate plus the Project Risk 
Premium to create a significant 
incentive. First, the risk of an investment 
in this project is reduced substantially 
as the project nears completion. 90 In 


**See. e.g.. Northwest Alaskan. “Determination 
Project Risk Premium" at 39. 
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fact, an investment just prior to 
completion has avoided all of the 
construction phase risks and is only 
confronted with the operation phase 
risks. Even adopting the sponsors’ 
argument that the Marginal Rate need 
only be slightly less than the rate 
required to compensate for the risks of 
the project, the relevant rate is the 
Operation Phase Rate. This Order 
specifies an Operation Phase Rale of 
14.0 percent for Alaska and 13.0 percent 
for Northern Border. 

Second, the Commission believes that 
the incentive to reduce costs increases 
as the difference between the Marginal 
Rate and the rate that would otherwise 
be adequate compensation for the risks 
of investment increases. A Marginal 
Rate only slightly less than the 
Operation Phase Rate will only create a 
slight incentive to avoid overruns. In 
order to create a substantial incentive, 
the Marginal Rate must be substantially 
less than the Operation Phase Rate. 81 

Third, the Commission believes that it 
may be appropriate in determining the 
Marginal Rate to examine the cost of the 
funds used to make the equity 
investment in the project. If the equity 
investor can borrow a substantial 
portion of the funds to make the 
investment, then the average cost of 
funds could be much less than the 
Operation Phase Rate. In the 
Commission’s September 15.1978, 
Revised Notice of Proposed Rulemaking 
(at page 45), an example was presented 
where equity investors could borrow 60 
percent of the funds to make an equity 
investment in the Alaska gas project. 
This produced a weighted cost of capital 
funds of about 8 percent. 82 

The lowest value of the Marginal Rate 
was advocated in the comments by the 
Staff. The Staff argued that a zero 
Marginal Rate was appropriate by 
analogy to the proposed tariff provisions 
that would reduce equity return in the 
event of a service interruption. Since the 
return on equity is reduced 
proportionately to the reduction in 
throughput resulting from a service 
interruption, the return on equity per 
thousand cubic feet (Mcf) of throughput 
would be constant. 83 This provision 
provides an incentive for sponsors to 
minimize or reduce service 
interruptions. The Staff argues that the 
same incentive should be provided to 


Hl Soe. Initial Comments of the People of the State 
of California and the Public Utilities Commission or 
the State of California at 3 (May 4.1979) which, for 
a similar reason, advocated a Marginal Rate of 5%. 

n This figure is derived from: (share of equity) x 
(equity rate of return) + (share of debt) x (after-tax 
cost of debt) = (0.4) x (13%) + (0.6) x (5%) = 8.2%. 

M The reduction in equity return only occurs if the 
service interruption reduces throughput to less than 
90% of the contracted quantities. 


sponsors to reduce construction costs. A 
zero Marginal Rate would effectively 
keep the total dollar equity return 
constant for all levels of cost overruns 
or underruns and thus all levels of 
equity investment. 

Though this analogy with the service 
interruption provision of the tariff is 
interesting, the Commission believes 
that the circumstances surrounding the 
two situations are quite different. In 
setting the Marginal Rate, the primary 
criterion is to reduce the equity return 
on cost increases to a level less than 
what equity can earn in other 
investments of similar risk. This same 
criterion is not relevant for the service 
interruption tariff provision. The 
Commission believes that a zero 
Marginal Rate would be unnecessarily 
below the rate of return necessary to 
create a substantial incentive to avoid 
cost overruns. 

The project sponsors, in their initial 
comments argue that a low Marginal 
Rate may well prevent the project from 
obtaining both equity and debt financing 
(Initial Comments, Tab 4, pp. 7-8, and 
pp. 18-21). The Commission believes 
that the IROR schedule will prevent 
equity financing only if potential 
investors preceive such a high 
probability of large cost overruns that 
the IROR mechanism would result in a 
low r average rate of return. The Marginal 
Rate has been set at a relatively high 
level in part to assure that the Incentive 
Rate—the rate that the project will 
actually earn—will decline only 
gradually as actual costs exceed 
projected costs. As will be discussed in 
the later section dealing with the overall 
impacts of the IROR mechanism, the 
allowed rate of return for the project is 
competitive with other project 
investments in the gas industry and the 
economy in general. If investors 
perceive a high probability of such large 
overruns that the realized rate of return 
will be low, then it would seem to follow 
that the projected costs and estimates of 
cost overruns have grown to such an 
extent since the President’s Decision 
that the construction of this project may 
not still be in the public interest. 

The project sponsors list three reasons 
why a low equity return may prevent 
debt financing even if equity financing is 
available. 84 All of these reasons are only 


M Initial Comments. Tab 4. at 7. These reasons 
are: 

(1) The project must offer an equity return high 
enough to attract completion capital from investors 
who did not participate in the initial financing. The 
Commission’s response is that the original investors 
may have to sacrifice some of their return in order 
to make the project attractive to new investors in 
the event of large overruns or else face the loss of 
their investment due to abandonment A similar 


relevant if there is a significant 
probability that large cost overruns will 
reduce the Incentive Rate to a low level. 
The project sponsors however, fail to 
mention what the Commission considers 
to be the greatest deterrent to the 
attraction of debt capital for this project, 
the threat of such a large amount of cost 
growth that the economic viability of the 
project would threaten the security of 
the debt investor. The IROR mechanism 
requires the project sponsors and other 
equity investors to suffer a low rate of 
rotum only if large cost overruns occur. 

If the equity investor is willing to go 
ahead with the project, then he must be 
confident that the cost estimates for the 
project are accurate and large cost 
overruns will not occur. The existence of 
equity investment, then, should assure 
the debt investors that large cost 
overruns will not occur. Thus the debt 
investment should be secure. 

The Commission, in choosing a 
Marginal Rate, must balance the 
requirement in the Decision that the 
IROR mechanism provide "substantial 
incentives” with the need to attract 
equity and debt financing. The 
Commission has set a relatively high 
Marginal Rate. An 8 percent Marginal 
Rate will not lower the levels of the 
Incentive Rates unless very Jarge cost 
overruns occur. However, we believe 
that an 8 percent Marginal Rate is 
sufficiently below the rates of return 
that equity investors could earn 
elsewhere so as to provide a significant 
incentive for superior cost control.® 5 

7. Synopsis of Component The 
following table presents the determined 
values for the IROR parameters: 


argument was made by the State of California in its 
initial comments (p. 3). 

(2) Debt amortization schedules may require that 
the debt principal payments be funded in part from 
the equity returns. The Commission notes that the 
IROR mechanism does not interfere with return of 
equity through depreciation but only reduces the 
return on equity. It would seem to be very unlikely 
that debt amortization would exceed the total 
depreciation expense for the project. 

(3) Debt investors will consider debt coverage 
ratios in their decision to invest and the IROR may 
reduce these ratios. The Commission believes that 
the cost of service tariff for this project reduces the 
importance of conventional measures of debt 
coverage. 

**The State of New York suggests that the 
Marginal Rate should be reduced for large values of 
the Cost Performance Ratio, but does not explain 
what specific benefit would result from this 
proposal. Comments of the Public Service 
Commission of the State of New York on Proposed 
Values for Incentive Rate of Return. Change of 
Scope and Inflation Adjustment and Tariff Issues. 
Docket No. RM78-12 at 6 (May 4.1979). During this 
and the previous rulemakings dealing with the IROR 
mechanism, the Commission has examined a 
number of proposals for a non-constant Marginal 
Rate. Upon close re-examination of this issue, the 
Commission fails to see any significant benefits that 
would result from a non-constant Marginal Rate. 
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Paiameter 


Segment 


Alaskan Northern 
Border 


Center Point *___ 

1.30 

1.10 

Operation Phase Rate- 

1400 

13.00 

Project Risk Premium .. ^—.- 

2.00 

1.50 

IROR Risk Premium.- 

2.00 

.50 

Center Rate. 

1750 

15.00 

Marginal Rate. 

8.00 

8.00 

Equity AFUOC Rate-- 

14.00 

1300 


“ These vetoes lor the Center Pomi are used only for 
lustration The values for this component for each of the 
segments writ be determined at a later date. See section II .8.2. 


With these values the entire range of 
the IROR schedule can be calculated. 87 
The result of the calculation is produced 
below in tabular form: 


Incentive Rate of Return 


Cost Northern 

performance Alaska Border 

ratio 


0.8 . 

23 44 

17.62 

0.9_ __ _ 

21 72 

1656 

10..... . 

20 35 

15.70 

1.1 

19.23 

15.00 

i 2-,„. 

18.29 

1442 

13 ...- 

1750 

13.92 

1.4.. 

1682 

1350 

1 5,. iurrTTTIT.1 

1623 

13.13 

1 6. 

15.72 

1281 

1.7. — . 

1528 

12.53 

1 . 8 .... 

14 86 

1228 

1 Q.,,,,,,,.. 

1450 

12.05 

20 .. . 

14.17 

11.85 

2.1 .,.- 

1388 

11.67 

2.2 ....r- 

1361 

11 35 

2.3 . . 

1327 

11.35 

24 — - 

13.15 

1121 

25. . 

1294 

11.08 

26 . 

1275 

1096 

2.7 ... 

12.57 

10.85 

2.8 . 

1241 

1075 


91 The formulas by which the calculation would 
be made gives any Cost Performance Ratio (A) 
would be: 

(1) For Alaska: R = [(17,5) (1.3) + 8 IA—1.3)1/A = 8 
4 12.35/A 

(2) For Northern Borden R = ((15.00) (1.1) 4 8 (A— 
1.1))/A = 8 4 7.7/A. 

Where: R = the incentive rote of return. 
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C. One-Time Adjustment to Rate Base 

Order No. 17 specifies a procedure for 
determining a one-time adjustment to 
the rate base of the project, in lieu of 
using the Incentive Rate during the 
operating life of the project. This section 
reviews the rationale for this procedure, 
and describes how the one-time 
adjustment will be calculated, including 
examples. Also, this section discusses 
certain accounting, ratemaking, and 
tariff implications of the one-time 
adjustment that were not included in 
Order No. 17. 

The preceding analysis of the 1ROR 
mechanism is based on the premise that 
the Incentive Rate would be applied to 
the actual equity component of the 
project’s rate base to determine the cost 
of service. However, Order No. 17 
requires an alternative but equivalent 
procedure. Instead of applying the 
Incentive Rate to a normal rate base, the 
Operation Phase Rate will be applied to 
an adjusted rate base. The adjustment to 
the capital structure and rate base will 
be such that the present worth of the 
future income or cash flow to equity 
investors will be the same as would 
result from using the Incentive Rate and 
an unadjusted rate base. The one-time 
adjustment would be amortized with the 
annual amortization charge included in 
the cost of service and the Operation 
Phase Rate would be earned on the 
unamortized portion of the one-time 
adjustment. 

The Commission has adopted the one¬ 
time adjustment approach for two 
reasons. First, the use of a one-time 
adjustment simplifies the determination 
of just and reasonable rates of return in 
the future, because the risks attached to 
the construction phase, including the 
risk of the 1ROR mechanism itself, are 
already recognized in the adjusted 
capital structure and rate base. By 
compensating for these risks through an 
adjustment to the project’s rate base, 
future rate of return determinations need 
only address project risks and financial 
market conditions at the time of 
determination, not those risks 
associated with the construction of the 
project which took place in the past. 

The second reason is to simplify 
future financing for, and rate 
determinations on. expansions or 
looping of the ANGTS. The risks of 
participation in this project prior to and 
during construction are significantly 
different from the risks associated with 
project investments made in the future 
when in an operational phase. 88 The 


M The project sponsors have already provided 
some recognition of the changing nature of project 
risks as the project progresses with the discount 
schedule for late entry which was made part of their 


1ROR mechanism is a concept 
developed to recognize the project 
sponsors’ performance in the initial 
construction phase only, and the 
resulting adjustment should not affect 
the return on future investment in an 
expansion of that project. The one-time 
adjustment ensures this result without 
the need for separate return 
determinations for investments made in 
the ANGTS at different times. 

The Commission believes that the 
adjustment should be the present value 
of expected future cash flows 89 resulting 
from the application of the difference 
between the Incentive Rate of Return 
and the Operation Phase Rate as 
applied to the equity-supplied capital of 
the system. 90 Table 1 illustrates how to 


Partnership Agreement. The Commission endorsed 
that concept in approving the relevant portion of the 
Partnership Agreement, by Order of June 30.1978, in 
Docket No. CP78-123 (at pp. 7-n). and seeks to 
reinforce it with the rate base adjustment 
methodology. 

••The expected cash flow includes both the return 
on and the return of the one-time adjustment. The 
one-time adjustment is. in effect, additional equity 
provided to the project as a result of the 
performance of the sponsors during construction. 

••Some of the comments argue that uncertainties 
about the future operation of the pipeline will make 
the present value of the return of equity and the 
return to equity uncertain, and thus make the 
precise size of the one-time adjustment uncertain. 

The Commission agrees that it is impossible to 
predict with certainty such things as throughput, tax 
rates, operation costs, or ultimate capacity. 

However, the type of cost-of-service tariff that this 
Commission is likely to approve will provide a high 
degree of certainty as to the return of equity and the 
return to equity over the life of the project, once the 
size of the equity investment and the allowed rate 
of return have been finalized. 

Table 1 .—Example of One-Time Adjustment Calculation 


Assumptions 

Operation phase rate-14 pet 

Incentive rate--17 5. 

Eqmty investment....-...-$100. 

Depreciation period—--25 years 


Equity investment -— — $100. 

Depreciation period-25 years 




Return 
of equity 

Return 
on equity ' 

Total 

Discounted 
total * 

Year. 

1.... .. 


$4 00 

$1750 

$21 50 

$1886 

2. - .. 


4 00 

1680 

20.80 

1600 



4.00 

16 10 

20.10 

13.57 



400 

1540 

1940 

11.49 

g 


400 

14,70 

18.70 

9.71 

6...._.. 


400 

1400 

1800 

8.20 

7. 


400 

13.30 

17 30 

6.91 

8. 


400 

12.60 

1660 

5-82 

9. 


4.00 

11 90 

1590 

489 

10. 


400 

11 20 

15.20 

4 10 

11. 


400 

1050 

14 50 

343 

12. 


4.00 

980 

13.80 

286 

13. 


4.00 

9 10 

13 10 

239 

14. 


4.00 

840 

1240 

1 98 



400 

7 70 

11 70 

1.64 

16..___ 


4.00 

700 

11.00 

1 36 

17___ 


400 

630 

1030 

1.11 

18. 


4.00 

560 

960 

.91 

19. 


4 00 

4 90 

890 

74 

20. 


400 

4.20 

8.20 

.60 

21.. 


400 

3.50 

7.50 

48 



400 

280 

680 

38 

23. 


4.00 

2.10 

1 40 

6.10 

540 

30 

24__ 


4 00 

23 



4 00 

.70 

4.70 

.18 


calculate the one-time adjustment that is 
equivalent to an Incentive Rate of 17 
percent when the Operation Phase Rate 
is 14 percent. Instead of earning a 17.5 
percent return on the unadjusted equity 
investment in the project, the investor 
will earn a 14 percent return on a larger 
adjusted equity investment. Based on 
the assumption that the equity 
investment in the project will be 
reduced on a straight line basis over a 
25-year period, Table 1 shows that the 
one-time adjustment should equal 18.3 
percent of the original investment. 91 

Table 2 shows the one-time 
adjustment to the equity investment that 
results for each possible value of the 
Incentive Rate for both the Alaska 
segment and Northern Border. In the 
case of the Alaska segment, a Cost 
Performance Ratio less than 2.1 will 
result in an Incentive Rate greater than 
the Operation Phase Rate (14 percent), 
and thus in a positive one-time 
adjustment. For Cost Performance 
Ratios greater than approximately 2.1, 
the Incentive Rate will be less than the 
Operation Phase Rate, and the one-time 
adjustment will be negative. 


Using a 14 percent discount rate, the present 
worth of the return of and return on equity resulting 
from a 17.5 percent rate of return on an unadjusted 
equity investment of $100.00 is the same as the 
present worth of the return of and return on equity 
resulting from a 14 percent rate of return on an 
adjusted equity investment of $118.13. 


Total.-__ 100 00 

One-time adjustment = $18 13 


227.50 327.50 


118.13 


‘ Computed on remaining balance of one-time adjustment as of January 1 of each year 
•14 pet discount rate. 
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Table 2. — One- Time Adjustment as Percent of Equity Investment 




Alaska 


Northern border 




One-time 


Onetime 



Incentive 

rate 

adjustmenl 
percent» 

Incentive 

rate 

adjustment 
percent * 

Cost performance ratio: 

Oil - 

no . 

23.44 

2172 

48.88 

40 00 

17.62 

1656 

2515 

1933 

1 0 


2035 

32 89 

15.70 

14.68 

1 1 


1973 

2707 

15 00 

10.87 

1 2 


1879 

22 23 

1442 

770 

1 3 .. 


17.50 

18.13 

1392 

502 

14.. 


1882 

1461 

1350 

2-72 

1 5 


1673 

11 57 

1X13 

.73 

1 6 


1572 

890 

12 81 

- 1.02 

1 7 


15.26 

6.55 

1253 

-2 56 

18..., 


1486 

446 

/ 1278 

-3.83 

1 9 


14.50 

259 

12.05 

-6.15 

20t 


1417 

91 

11.85 

-675 

2 *f 


1388 

-62 

11.87 

-7 25 

2 7 


13.61 

-200 

11.50 

-ais 

73 


13.37 

-3 26 

11 35 

-896 

2.4. 

2 5- 

. —.... 

13.15 

12.94 

-4 42 
-5.49 

11 21 

11.08 

-974 

.10 44 

7fi 


1275 

-6 47 

1096 

-11 08 

27 


1257 

-7.38 

10 85 

- 11 68 

7 a 


12.41 

-823 

1075 

-1273 




. 




' 14 pet discount rate 
1 13 pet discount rate 


For accounting purposes, the one-time 
adjustment can be actually recorded as 
an adjustment to the original cost of 
plant in the accounting records of the 
project. This one-time adjustment could 
be entered into just one of the plant 
accounts specified by the Commission’s 
Uniform System of Accounts or spread 
over a number of the plant accounts. 
Since the tariff of the project relies on 
the cost of plant as recorded according 
to Uniform System of Accounts, the one¬ 
time adjustment would be incorporated 
into the rate base of the project for 
ratemaking purposes. Thus, application 
of the provisions of the tariff to the 
project's rate base as specified by the 
adjusted account(s) would then yield the 
appropriate revenue streams. 

The Commission rejects this approach 
for a number of reasons. First, it could 
result in a distorted picture of the actual 
earnings of the project. To record the 
adjustment as an increase in the orginial 
cost of the plant would be contrary to 
generally accepted accounting 
principles, since it would not be in 
accord with the cost concept of asset 
accounting. Also, it would violate the 
original cost concept of'regulatory 
accounting. Other problems might arise 
in the future if there was a significant 
change in the project plant, such as an 
extraordinary retirement or replacement 
of a significant component of the project 
plant. If the original cost of this 
component also included some part of 


the one-time adjustment, special 
recognition of this fact must be given in 
order to ensure continued recognition of 
the impact of the IROR on rates of 
return. 

The Commission proposes instead to 
record the one-time adjustment as a 
memorandum entry in the project’s 
accounts to be used for ratemaking 
purposes only. The purpose of the one¬ 
time adjustment is to reward or penalize 
the project sponsors for their 
performance during the construction 
phase of the project, and to compensate 
the investors for unusual risks involved 
in building a project of such magnitude. 
Under this proposal, the one-time 
adjustment would be treated as a matter 
of rates and rate of return on a given 
investment not an adjustment of that 
investment. 

The use of the memorandum entry 
concept will require modi Rea tion of the 
tariffs to include a schedule of the one¬ 
time adjustment and its amortization 
over the project’s life. Also, the 
definition of rate base will be changed 
to include the average remaining 
balance of the IROR one-time 
adjustment, and the definition of the 
components of cost of service will 
include the scheduled amortization of 
the IROR one-time adjustment for the 
tariff computation period. Finally, the 
equity in the project to be used for the 
rate determination will include the 


unamortized one-time adjustment as an 
adjustment to book equity. 91 

III. Adjusting for Inflation 

The Commission believes that it is not 
reasonable to penalize project sponsors 
for cost increases resulting from general 
inflation in the nation's economy. As 
proposed in our Notice of April 6. the 
Commission will adjust the Actual 
Capital Costs to eliminate the effect of 
general inflation before calculating the 
Cost Performance Ratio and the IROR. 

Extensive research has been done on 
this subject and there is substantial 
information in the record on the 
appropriate inflation adjustment 
procedure. Both the Alaskan Delegate 
and the project sponsors have prepared 
papers on the inflation adjustment 
mechanism, and the comments received 
pursuant to the Commission's Notice of 
April 6 discuss the inflation adjustment 
mechanism in considerable detail. 

The Commission has evaluated 
potential inflation adjustment 
mechanisms against four criteria. These 
are: (1) the accuracy with which the 
mechanism would adjust the actual 
costs of construction for general 
inflation in the nation's economy; (2J the 
extent to which it would provide 
incentives to reduce construction costs; 
(3) the burden on the Government and 
the sponsors of administering the 
inflation adjustment mechanism; and (4) 
the attendant risk and uncertainty to 
investors and lenders. Different 
proposals rank differently when judged 
by these criteria individually. The 
Commission must balance the conflicts 
or differences to arrive at the best 
possible solution under all of these 
criteria. 

The Commission’s proposal for an 
inflaiton adjustment mechanism has 
been criticized (for different reasons) by 
both the sponsors and the Commission s 
Staff in their comments. While the 
Commission has made some 
modifications in response to the 
technical criticisms of the sponsors, the 
Commission still believes that the 


w The one-time adjustment to rate base is a 
means of obtaining a desired result in an 
uncomplicated manner. The Commission realizes 
that there are many variables in the ratemaking 
process which will affect the results of any method 
used to implement the IROR. The Commission 
believes that the one-time adjustment, amortized 
over the life of the project, will result in the closest 
approximation of the desired results, and any 
differences will be minimal when reviewed over 
time. 
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proposal in the Notice achieves the best 
balance among the four goals. 

The Commission’s inflation 
adjustment mechanism has the 
following major features: 

• A hybrid composite index of construction 
costs for this project will be constructed. 

• This index will be used to deflate Actual 
Capital Costs back to base year price levels 
for comparison with the Projected Capital 
Costs, also in base year prices. 

• The composite index will be a weighted 
average of 42 indices currently available from 
the Government or other recognized sources. 

• Each of the 42 indices will measure the 
price increase for one category of 
construction costs (e.g., valves, line pipe, 
welders, cement, and so forth). 

• The weights to constuct the average will 
change from quarter to quarter and will be 
based on the proportion of that cost category 
in the total costs for the project as taken from 
the estimates in the Certification Cost 
Estimate. (For example, if valves amount to 
15 percent of total costs for a particular 
period, valves would be given a weight of 15 
percent in the composite index for that 
period.) 

• Weights to be used for any construction 
occurring after the end of the estimated 
construction period would be those weights 
used for the last year of construction in the 
estimated schedule. 

This inflation adjustment mechanism 
is based in large part on the proposal 
made by the project sponsors in a paper 
submitted to the Alaskan Delegate on 
March 7 and later distributed to all other 
interested parties. 93 In their comments 
on the April 6 Notice, the project 
sponsors are critical of the 
Commission’s deviation from their 
proposal. The Commission’s major 
reason for deviating from the sponsor’s 
proposal is that the proposal would not 
adequately realize the goals of creating 
incentives to reduce costs and of 
limiting administrative burdens. The 
Commission’s procedure results in some 
attendant uncertainty about the Final 
outcome of the IROR mechanism or. in 
other words, uncertainty about the 
realized rate of return. As discussed in 
Section II.B.5. on the IROR Risk 
Premium, this is one reason why the 
Commission has increased the IROR 
Premium. 

The first difference between the 
mechanisms specified in this Order and 
that proposed by the sponsors is the 
weights to construct the composite 
index. The sponsors advocate using the 
actual costs incurred in each category 
during construction to determine the 
weights, while the Commission’s 
procedure is the use the estimate of 
costs in each category found in the 
Certification Cost Estimate. There are 


•’Northwest Alaskan, “Recommended Inflation 
Adjustment.*' 


two major advantages to using 
estimated costs rather than actual costs 
to derive the weights. 

First, the use of actual costs as 
weights does not give any incentive to 
substitute low-cost items in one cost 
category for high-cost items in another 
category since the weights would be 
adjusted to offset this change. Using 
Fixed weights based on estimated costs 
gives the sponsors a greater incentive to 
substitute low for high-cost items 
whenever possible, and thus to achieve 
a lower Cost Performance Ratio (and a 
higher IROR). 

Second, the deterntination of the 
weights prior to the start of construction 
as part of the certification process 
means that there will be one less issue 
or potential controversy to resolve 
during construction. In general, the 
project sponsors have emphasized the 
need to resolve all IROR parameters as 
soon as possible. 

The use of actual costs to determine 
weights could result in a more accurate 
measure of inflation for each cost 
category than using estimated cost 
weights. However, we believe the 
overall accuracy of the estimates will be 
good, since any underestimation of 
inflation for one of the 40 or more 
categories will probably be offset by an 
overestimation in another category. 
Also, any inaccuracies are just as likely 
to benefit the project sponsors by 
overestimating inflation as to harm the 
sponsors by underestimating inflation. 

The second and more important 
difference between the sponsor's 
proposal and the Commission’s 
mechanism is in the use of actual prices 
paid as a measure of inflation. The 
sponsors argue that no existing index 
accurately measures their likely 
inflationary experience for steel prices 
and wage rates for labor. Though there 
is merit to this argument, the 
Commission cannot reconcile the use of 
actual prices to measure inflation with 
the requirement in the Decision that the 
IROR mechanism must provide 
"substantial incentives" to reduce costs. 
Labor costs and steel costs will likely 
account for more than 75 percent of the 
total costs of this project. By using 
actual prices paid to measure inflation 
for these two cost categories, the 
Commission would in effect be 
eliminating any extra incentive created 
by the IROR mechanism 94 for the 
sponsors to negotiate for lower wage 
rates or lower steel prices. 

We do not believe that the use of 
existing indices for these two cost 


•^ There may be other powerful incentives to 
bargain for lower wages and prices, but the IROR 
mechanism would not add to them in this case. 


categories creates an inordinate amount 
of risk for the sponsors. Prices for all 
steel products generally follow the same 
price trends, and labor rates in all parts 
of the country for all skill categories also 
generally increase together. We do not 
deny that there may be some divergence 
in growth rates, but the sponsors are just 
as likely to beneFit from differences as 
to be penalized. 

As we stated in the April 6 Notice, the 
Commission expects that the 
Certification Cost Estimate will 
incorporate a premium for labor rates or 
steel prices if it can be shown that 
wages or steel prices for this project can 
be expected to be higher than other 
wage rates or steel prices incurred in 
other major construction projects in the 
lower-48 states. Labor prices in Alaska 
will be higher than in the lower-48, and 
prices of 48-inch pipe exceed the prices 
for 36-inch pipe (the largest diameter for 
which price indexes are available). 95 
However, there is no evidence that 
future increases in Alaska labor rates or 
future changes in prices for 48-inch steel 
would be greater than increases in other 
wage rates or other steel prices. In fact, 
there is at least some probability that 
increases will be smaller and that the 
sponsors will benefit from the inflation 
adjustment mechanism required by this 
Order. 96 

The sponsors also object to the 
Commission’s requirement to use the 
weights for the last scheduled period of 
construction to deflate costs during any 
period of schedule overrun. This may 
introduce some error, but again, the 
sponsors are just as likely to benefit as 
to be harmed. It is doubtful that any 
inaccuracies as a result of this 
arrangement could be substantial. The 


•Mn estimating the prices for labor or steel to be 
used in the Certification Cost Estimate, we believe 
that a reasonable procedure would be to estimate 
the premium (in percentage terms) that will have to 
be paid for Alaskan labor or 48-inch pipe above 
lower-48 prices for labor or 36-inch pipe during 
actual construction. These premiums should then be 
added to the base year prices for lower-48 labor or 
36-inch steel pipe to determine base-yeur prices for 
Alaskan labor or 48-inch pipe. The Trans-Alaska Oil 
Pipeline experience could provide a starting point 
for determining the premium for labor. 

••The sponsors argue that incorporating 
premiums for Alaskan labor or 48-inch pipe in their 
cost estimates will put them at a competitive 
disadvantage in their negotiations with labor unions 
or pipe manufacturers. Joint Comments at Tab 2. p. 
10 . Even if there was no IROR mechanism, and thus 
no inflation adjustment mechanism, the Commission 
would still expect the Certification Estimates to 
contain the best estimates possible for labor rates 
and steel pipe prices, including any premiums that 
the sponsors expect to pay over other more common 
labor rates or prices. Even assuming, arguendo, that 
the sponsors are correct, the argument would seem 
to apply with even more force to the situation where 
wage and price increases could be passed through 
to ratepayers by means of an inflation adjustment 
mechanism with no adverse impact on earnings. 
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types and quantities of labor and 
material used during any period of 
schedule overrun should be similar to 
the types and quantities estimated to be 
used for the last period of the planned 
construction schedule. 97 

In their initial comments, the sponsors 
raise some technical issues concerning a 
few of the price indices proposed by the 
Commission in the Notice of April 6. 
Upon review, the Commission finds the 
sponsor’s criticisms to be valid and the 
table of price indices included in 
Condition No. 18 has been modified to 
correct these errors. 

IV. Change in Scope 

A. Mechanism 

The Change in Scope mechanism is an 
essential part of the overall Incentive 
Rate of Return mechanism. Its purpose 
is to protect the project sponsors against 
reductions in their rate of return caused 
by major events that drastically 
increase the cost of the project. 

In formulating the Change in Scope 
mechanism the Commission had four 
goals in mind. 98 The first was to avoid 
dilution of the incentive to reduce costs. 
The second was to limit the 
administrative burden of implementing 
the Change in Scope mechanism. The 
third was to develop clear and 
unambiguous rules, in order to minimize 
controversy and disagreement over 
when a Change in Scope event had 
occurred. The final goal was to avoid 
inadvertent, perverse incentives that 
might have a capricious effect on the 
project. 

To best achieve and balance these 
four goals, the Commission proposed a 
Change in Scope mechanism that would 
only adjust the target cost for cost 
increases resulting from four events. If 


The Commission Staff in their initial comments 
(pp. 45-47) argue for a method of adjusting for 
inflation that would impose a much more severe 
penalty for schedule delay than would the 
Commission's mechanism. The Staff would not only 
use the same weights in the schedule overrun as 
used in the last scheduled period, but would also 
use the same values for the cost indices. In other 
words, there would be no adjustment for any 
inflation that occurred during the schedule overrun 
period. This proposal would result in an 
unnecessarily severe penalty for schedule delay. 

The true cost of schedule delay is measured by the 
time value of money, interest charges, or discount 
rates. The sponsors will be penalized for this cost 
since the Finance Charge will continue to be added 
to the Actual Capital Costs, thus increasing the Cost 
Performance Ratio and lowering the IROR. 

However, the increased costs due simply to 
inflation can not be considered an increase in the 
real costs of the project. In money terms, the costs 
have increased due to inflation, but then so have all 
other prices as well as the incomes of gas 
consumers. Since incomes are likely to increase in 
step with inflation, consumers are not really worse 
off sttnply because inflation has increased 
construction costs. 

*Sott April 6 Notice at 43-45 (mimoo). 


any of these four events occur the 
Projected Capital Cost of the project will 
be altered prior to determining the Cost 
Performance Ratio. The events are (1) 
wars. (2) any disaster declared by the 
President of the United States pursuant 
to the Disaster Relief Act of 1974. Pub. L. 
93-288. 88 Stat. 143. (3) major design 
changes compelled by changes in 
Federal or State laws or regulations 
applicable to natural gas pipelines 
enacted or adopted subsequent to the 
Federal Inspector’s approval of the Final 
Design of the pipeline, and (4) major 
changes in pipeline routing or capacity 
ordered by Federal or State 
Governments for the ANGTS from that 
approved by the Federal Inspector in the 
Final Design of the pipeline. For the 
reasons stated below, this Order adds a 
fifth Change in Scope event: delay in the 
issuance of a government permit or 
certificate necessary for completion of 
the pipeline system, when such delay (a) 
occurs subsequent to approval of the 
Final Design, (b) occurs through no fault 
of the project sponsors, and (c) causes 
significant cost increases. 

The Staffs comments seek 
clarification as to the nature and 
consequences of design changes and 
cost estimate revisions that occur 
subsequent to approval of the 
Certification Cost Estimate but prior to 
the approval of the Final Design. This 
concern is also reflected in many of the 
comments of the project sponsors. These 
comments raise an important point 
which must be clarified at the outset. 

The Change in Scope mechanism set 
forth above applies solely to changes 
that occur subsequent to the approval of 
the Final Design. Changes that occur 
'subsequent to that date will be governed 
by the Change in Scope mechanism set 
forth in Condition No. 10, as 
implemented through the Change in 
Scope procedure set forth in Condition 
No. 11. Changes that occur prior to 
approval of the Final Design are 
governed by Condition No. 9. Such 
changes, for instance, could include 
design changes generated by new 
technology or further study by the 
project sponsors. 

Condition No. 9 provides a strong 
incentive, and wide latitude, for the 
project sponsors to consider seriously 
and study intensively all of the problems 
and risks that they will confront, and to 
evaluate, propose and justify any design 
changes that they deem necessary and 
appropriate, including all of the cost 
consequences of such proposed changes. 
If properly justified as desirable changes 
in design that cause real changes in cost, 
those cost changes will then be reflected 
in revisions to the Certification Cost 


Estimate and the Projected Capital 
Costs (but not in the Center Point). 

During the period between approval 
of the Certification Cost Estimate and 
approval of the Final Design, major 
permits or approvals from government 
agencies may be granted, including 
terms and conditions attached thereto. 
Thus, the sponsors can incorporate the 
effect of these terms and conditions in 
their final design and cost estimates. If 
the granting of the major permits takes 
longer than anticipated in the 
Certification Cost Estimate, thus 
delaying the final design, the 
Commission expects that the final 
design cost estimate will incorporate the 
effect of such delay, both in direct costs, 
in schedule, and in the projected 
allowance for funds used during 
construction. (The final construction 
schedule should also contain a schedule 
for the issuance of government permits 
during construction.) The Commission’s 
goal is that, at the time of approval of 
the Final Design, all possible 
uncertainties surrounding the pipeline, 
whether the result of governmental 
permitting processes or inherent 
technical problems, will have been 
resolved to the maximum extent 
possible. Once the Final Design and cost 
estimate revisions have been approved, 
the project sponsors will be expected to 
build the pipeline, following that Final 
Design and construction plan, without 
significant deviation. 

In sum, design changes prior to 
approval of the Final Design can be 
proposed by either the project sponsors 
or the Federal Inspector (through the 
process of the Inspector’s review and 
approval of the Final Design). The 
Inspector’s determination will be Final 
Design). The Inspector’s determination 
will be final (subject only to applicable 
judicial review), with respect to both 
changes in the design itself as well as 
cost revisions resulting from such 
changes. The Federal Inspector will 
make these determinations pursuant to 
such procedures as he may adopt. The 
Inspector will advise the Commission of 
his determinations, but they will not be 
subject to administrative review by the 
Commission. 

Once the final design has been 
approved, however, the energies of the 
project sponsors, the Federal Inspector 
and the Commission should be devoted, 
to the maximum extent possible, to the 
expeditious construction of the pipeline 
system. By then, the project sponsors 
will have had ample opportunity to fully 
consider and evaluate all of the risks 
and problems inherent in the project, 
including the attendant cost 
implications. Thus, as of that point in 
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time, all subsequent IROR cost changes 
will be governed by the much more 
restrictive provisions set forth in 
Conditions No. 10 and 11. 

The Upper Tanana Development 
Corporation, while generally approving 
the concept of a limited scope change 
mechanism, proposes in its comments 
that “socio-economic expenditures’* 
should be allowable as a fifth category 
of Change in Scope events. For the 
reasons discussed below, prudent 
expenditures of that nature should be 
included in the Certification Cost 
Estimate at the outset, and should not be 
included in the Change in Scope 
mechanism. 

The project sponsors, in their 
comments, urge a substantially 
expanded range of events that would 
qualify as Changes in Scope. In 
particular, they urge inclusion of: 

(1) Changes caused by government 
requirements, delays in government 
approvals, and reimbursement for 
government oversight. 

(2) Standard force majeure conditions such 
as acts of Cod. earthquakes, abnormal 
weather, terrorism, sabotage, riots and civil 
disturbances, and embargos, strikes, work 
stoppages and slowdowns. 

(3) Field conditions not ascertainable at the. 
time of final design. 

(4) Right-of-way acquisition where rights of 
eminent domain may not exist. 

The Change in Scope mechanism must 
be examined in its proper context. First 
of all (unlike the scope change concept 
in the normal government contract 
context), it applies solely to determining 
the rate of return, and not the rate base 
itself. For instance, in the event of a 
small flood, fire, or landslide, etc., in 
which the project sponsors pruduently 
incur unanticipated costs, those costs 
will be fully recoverable through 
inclusion in the rate base. All that is at 
issue here is the effect of such an 
occurrence on the allowed rate of return. 

In this regard, the Commission is 
faced with a basic choice of 
alternatives. One alternative is to adopt 
the very broad range of eligible scope 
changes proposed by the sponsors, and 
to take account of that generous and 
protective approach by adopting a less 
generous Center Rate and Center Point. 
The other alternative is to impose a 
higher degree of risk on the sponsors, by 
restricting the range of scope changes, 
and to reflect that higher risk in 
determining the Center Rate of Return 
and the Center Point. We have chosen 
the latter course." Our reasons for that 
choice can best be explained through 
illustratives discussion of the project 
sponsors’ proposed alternative. 


** As discussed previously, this is policy reflected 
in the IROR Risk Premium: see Section II.B.5. 


We start with “abnormal weather.” 
Arctic weather can be brutal. 100 The 
project sponsors know that it is brutal; 
that is a risk that they can and must 
evaluate in planning the cost of the 
project, and it is a risk for which they 
are being compensated in their rate of 
return. Scope change applications and 
controversies in the context of the 
Alaska pipeline project would plunge 
the sponsors and the Federal Inspector 
into potentially endless inquiries into 
comparative temperatures, wind/chill 
factors, and thaw conditions (for which 
historic weather data may or may not be 
available), measured in terms of 
consecutive days of such weather, at 
particular geographic locations, over the 
past 20, 50 or 100 years, with 
commensurate time and motion studies 
of the effects of abnormally brutal 
weather (versus normally brutal 
weather) on labor productivity. This is 
precisely the diversion of engineering, 
scientific and legal time, expertise and 
expense that the Commission seeks to 
avoid. The project sponsors should 
evaluate weather problems realistically 
(including a factor for delays caused by 
abnormal weather) when preparing their 
Certification Cost Estimate (including 
the Center Point). Then, when abnormal 
weather occurs, the efforts of all 
concerned can be focused exclusively 
on coping with it. 

Similarly, fires, floods, landslides and 
other “acts of God,” as well as 
“terrorism, sabotage, riots and civil 
disturbances, and embargos. strikes, 
work stoppages and slowdowns" are all 
risks that the project sponsors can 
evaluate in advance, in the sense of 
considering a reasonable cost factor for 
some level of unanticipated and 
undesirable events that may occur 
during the course of the project. Some of 
these events can be influenced to at 
least some extent by the sponsors; 
others cannot, but steps can be taken to 
cope with their effects. With respect to 
truly catastrophic events which cannot 
reasonably be factored into cost 
planning, such as a war, or a severe 
earthquake or tsunami, etc., the Change 
in Scope mechanism affords protection 
of the rate of return. 

With respect to field conditions, there 
is an economic trade-off. Field 
conditions can be ascertained in 
advance through sampling and other 
scientific techniques. On the other hand, 
there comes a point at which the cost of 
elaborate advance ascertainment would 
exceed the cost of coping with whatever 
unexpected conditions may eventually 
be encountered. The project sponsors 


100 Sep, eg ..), London. To Build a Fire; R. Service. 
'The Cremation of Sam McGee." 


are in the best position to strike the 
proper balance between incurring the 
cost of totally comprehensive 
ascertainment in advance versus coping 
later with unanticipated conditions that 
had not been fully ascertained. The 
project sponsors should be the ones to 
make that judgment, to estimate their 
costs accordingly, and to bear the 
responsibility for whatever 
unanticipated conditions they 
eventually encounter. 

Similarly, right-of-way acquisition is a 
problem that the project sponsors can 
and should evaluate when preparing 
their Certification Cost Estimate 
(including the Center Point). 

Finally, regarding “changes caused by 
government,” the Change in Scope 
mechanism does in fact provide rate of 
return protection with respect to major 
design changes compelled by changes in 
government laws or regulations 
applicable to gas pipelines, and with 
respect to government ordered mdjor 
changes in the (Alaska segment) 
pipeline routing or capacity. During the 
course of construction, it is probably 
inevitable that the Federal Inspector will 
require, and the project sponsors will 
themselves propose, numerous minor 
changes in design or routing, or even 
capacity. Again, this is an eventuality 
that the project sponsors should 
consider in preparing their Certification 
Cost Estimate, and one that the 
Commission itself has considered in 
setting the Center Rate and Center Point 
procedure, when minor changes are 
determined to be either necessary or 
desirable, the energies of all concerned 
ought to be devoted to making those 
changes, unencumbered by diversions 
into the processing of scope change 
applications. 

B. Provision for Delay 

In their comments, the project 
sponsors also take the Commission to 
task for failing to fulfill an 
“unconditional assurance with regard lo 
delays caused by the government.” 101 In 
response to the valid aspect of that 
criticism, the Commission has added a 
fifth Change in Scope event. 

Most permits and certificates will be 
issued prior to approval of the Final 
Design. To the extent that delays occur 
in the issuance of those certificates or 
permits—and regardless of the cause of 
those delays—the project sponsors will 
have ample opportunity to seek 
appropriate adjustments in the Projected 
Capital Cost up to and at the time of 
approval of the Final Design. That 
procedure was discussed above. 


,0 ‘ Joint Comments at 20-2 Z 
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Some permits, however, will not be 
applied for or granted until during the 
construction period. The Commission 
expects that a detailed timetable for 
application and issuance of the 
necessary permits will be established 
and agreed to by the project sponsors 
and government agencies, including 
State agencies as necessary and 
appropriate, as part of approval of the 
Final Design and Cost Estimates. 102 

Commission representatives have had 
extensive discussions with 
representatives of other government 
agencies regarding their permitting 
processes and the importance of timely 
issuance of permits, particularly during 
the construction period. Those agencies 
have been uniformly responsive to 
requirements for adhering to a 
permitting timetable. However, any 
agency's ability to adhere to the agreed 
schedule is directly related to the timely 
filing of all relevant applicant 
information by the project sponsors. 

It is the Commission's expectation 
that all applications will be timely Filed 
and all permits timely granted. If receipt 
of a permit is delayed because an 
application was not timely filed, or if the 
case for issuing the permit is not 
adequately set out, then the resulting 
increase in costs (and in Cost 
Performance Ratio) is a consequence of 
action (or inaction) by the project 
sponsors and should count against them. 
If, on the other hand, issuance of a 
permit during construction is delayed by 
the permitting agency, which fails to 
process the application to a conclusion, 
and the cost consequences of such 
action (or inaction) are significant, then 
some adjustment is appropriate. This 
Order revises the April 6 Notice by 
providing the Federal Inspector with 
discretion to treat as an allowable scope 
change event, government failure to take 
action toward issuing a required 
government permit, if such delay has 
significant cost consequences. Under no 
circumstances, however, shall a 
government denial of a permit or 
certificate be construed as a Change in 
Scope event, unless such denial is 
sebsequently reversed by a court on 
review; this provision is directed solely 
to delay in processing of applications, 
and not to denial of the permit sought. 

The IROR mechanism fully protects 
the project sponsors from one other form 
of delay that could otherwise have a 
potentially serious impact on the rate of 
return. The project sponsors or investors 
in any one segment, Alaskan or 


10S Such a timetable, and establishing 
responsibility for adherence to that timetable, is 
within the contemplation of $ 202(b) of 
Reorganzation Plan No. 1 of 1979. transmitted by the 
President to the Congress on April 2,1979. 


Northern Border, of the pipeline will not 
be responsible for cost increases 
resulting from construction delays in the 
other segments, or from a delay in the 
initiation of gas production at Prudhoe 
Bay. This is accomplished by defining 
the Actual Capital Cost for a segment as 
those costs incurred up to the point that 
that segment is capable of rendering 
service, even though other segments are 
not yet capable of delivery from 
Prudhoe Bay. In other words (for IROR 
purposes only), AFUDC will cease to be 
added to the Actual Capital Costs for a 
segment when that segment is complete 
and ready to begin transporting gas 
even if, for whatever reason, it is not 
actually transporting gas. (AFUDC will, 
of course, continue to accrue for rate 
base purposes.) 

C. Procedure 

When the project sponsors believe 
that a Change in Scope event (as 
defined above) has occurred, the project 
sponsors shall submit to the Federal 
Inspector both an explanation of the 
alleged Change in Scope and an 
estimate of the increase in Projected 
Captial Costs for the project. The 
Federal Inspector will evaluate the 
information submitted, and determine 
whether the event qualifies as a Change 
in Scope event and. if so. the 
appropriate adjustment to the Projected 
Capital Cost. 

The Commission intends for the 
Federal Inspector to act on each Change 
in Scope case as expeditiously as 
possible after the alleged Change in 
Scope has occurred, pursuant to 
whatever appropriate procedural 
regulations the Inspector may 
promulgate. The Federal Inspector's 
decision will constitute final agency 
action, subject to applicable judicial 
review but not subject to review by the 
Commission. This procedure is designed 
to ensure prompt resolution of all 
Change in Scope issues. 

The Staff s comments seek 
clarification of these procedures, on 
several points. First, the Staff suggests 
the possibility of the Federal Inspector, 
or some third party, seeking to obtain a 
reduction in the Projected Capital Costs. 
Such a reduction presumably would be 
premised on potential—and sizable— 
construction cost savings that might 
emanate from (a) a war, (b) a natural 
disaster, (c) involuntary major design 
changes after the final design is 
approved, or (d) major changes in 
pipeline routing or capacity after the 
final design is approved. While the 
hypothetical symmetry of the Staffs 
suggestion is not devoid of surface 
appeal, we do not readily perceive how 


any of the above enumerated events 
could significantly reduce the total cost 
of the project. Moreover, even if a major 
change in design, routing or capacity 
could in fact significantly reduce the 
total cost, we would not want to 
discourage such changes by reducing the 
rate of return if such a change is 
implemented. Accordingly, and in order 
to preclude hypothetical uncertanties in 
this aspect of the IROR formula, we are 
limiting the Change in Scope procedure 
to changes submitted by the project 
sponsors. 

Second, the Staff inquiries as to 
whether interested parties, including the 
Staff, will be afforded an opportunity to 
participate in the Change in Scope 
proceedings before the Federal 
Inspector, and finally, whether the 
Inspector's decision could be appealed 
to the Commission. 

The Change in Scope procedure is 
premised on Reorganization Plan No. 1 
of 1979, as submitted by the President to 
the Congress on April 2,1979. Section 
102 of the Plan transfers to the 
jurisdiction of the Federal Inspector 
*'[s]uch enforcement of functions 
of . . . the Federal Energy Regulatory 
Commission related to compliance with: 
the certificates of public convenience 
and necessity, issued under Section 7 of 
the Natural Gas Act. . . By 
incorporating the Change in Scope 
Mechanism and Procedure into 
conditions attached to the project 
sponsors* certificates, it is the 
Commission’s intent and purpose to 
transfer to the Federal Inspector the 
jurisdiction to enforce and implement 
those conditions, by transferring to the 
Inspector’s jurisdiction the authority to 
make the Change in Scope 
determinations. The Commission and 
the Inspector may. in the future, seek to 
further clarify the precise boundaries of 
their respective jurisdiction, on this or 
other matters, through means of an 
interagency agreement, as authorized by 
the last sentence of section 202 of the 
Reorganization Plan: 

Upon agreement between the Federal 
Inspector and the head of any agency, that 
agency may delegate to the Federal Inspector 
any statutory function vested in such agency 
related to the functions of the Federal 
Inspector. 

While the Commission would have no 
objection to—indeed, would welcome— 
the opportunity for its Staff and other 
interested parties to participate in the 
Federal Inspector’s deliberative 
processes, the Inspector should have the 
latitude to determine, in whatever 
appropriate procedural regulations the 
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Inspector may promulgate, the nature 
and extent (if any) of such participation. 

While it would not be implausible for 
the Commission to retain the power to 
make the Change in Scope 
determinations itself, the worst possible 
procedure would be for both the 
Inspector and the Commission to 
participate in that decisionmaking 
through seriatum administrative 
deliberations. ANGTA and the 
President’s Decision mandate 
expedition in decisionmaking, and the 
project sponsors and their lenders and 
investors are entitled to receive the 
promptest possible determinations 
consistent with applicable requirements 
of due process. The Federal Inspector 
and his staff will be located at the scene 
of the pipeline, monitoring its 
construction on a full time, day-to-day 
basis. They will be in the best position 
to render prompt determinations of 
Change in Scope events and 
adjustments. Those determinations 
should be Final, subject only to judicial 
review. 

Finally, as indicated in the preceding 
section of this Order, the above 
described procedures will also be 
generally applicable to the Federal 
Inspector’s approval of design changes, 
including resultant revisions in the 
Certification Cost Estimate, pursuant to 
the Inspector’s approval of the Final 
Design. 

V. End Results 

In responding to the Commission’s 
proposal for an Incentive Rate of Return 
mechanism, the project sponsors have 
emphasized that, individuals parameters 
aside, it is the end result which is all 
important: ”[t]he end 
result * * * (should bej the Final 
determination of an equitable, practical, 
and deFinitive IROR mechanism which 
will not prohibit financing.” 103 The 
Commission believes that the IROR 
mechanism and values established by 
this Order will in fact increase the 
prospects of obtaining private project 
financing. It remains the responsibility 
of the project sponsors to convince 
potential debt and equity investors of 
their ability to complete the project 
within a range of construction costs at 
which the average rate of return is 
comparable to that which could be 


Joint Comments of Alaskan Northwest Natural 
Gas Transportation Co., and Northern Border 
Pipeline Co. at 7 (Docket No. RM7B-12) (May 4. 

1979) (hereinafter cited as Joint Comments!; see also 
Joint Comments at S-7. 25-27, 30; Alaska Northwest 
Natural Gas Transportation Co.. “Petition for 
Expedited Rulemaking and Issuance of Final Order 
Establishing Rate of Return Range'* (Docket No. 
RM78-12) (Feb 15.1979). 


earned in alternative investment 
opportunities of comparable risk. 104 

As noted in the Introduction section of 
this Order, the Decision was written 
against a backdrop of concern for the 
impact of cost overruns on the economic 
beneFits of ANGTS. In response to that 
concern, the President imposed a 
framework for project implementation 
designed to insure that the project 
would be of economic beneFit to the 
nation. The IROR mechanism and 
values established by this order play 
their role in that framework by 
providing ”• * # substantial incentives 
to construct the project without 
incurring overruns.” 105 

In evaluating the project s economic 
benefits to the nation, the President 
found that ”* * * Alcan’s direct costs 
could increase almost 124 percent over 
the cost overrun case before it would 
become socially uneconomic; * * *" 106 


104 In this vein, the Commission recognizes that 
not even Federal government debt instruments are 
completely free of uncertainty, and where the 
project sponsors to be able to find investments 
which were totally free of uncertainty and 
ambiguity, the Commission expects that the rates of 
return on those investments would be a mere 
fraction of those contained in this Order. 

106 Decision at 37. 

,0 *Decision at 180. The “Alcan” system referred 
to here is the precurser of the system proposed by 
the sponsors and now referred to as the ANGTS. 
See June 30 order. 


The project sponsors have insisted thal 
they not be exposed to the risk of 
earning less than 13 percent on equity. 107 
As Table 3 shows, rates of return less 
than 13 percent will not be reached until 
costs overrun the March 1977 estimates 
in the Decision by 140 percent in Alaska 
and 60 percent for Northern border. 108 
Such large overruns approach the levels 
at which the analysis in the President’s 
Decision suggests that the economics of 
the entire project should be reviewed. 

If the project sponsors believe that the 
probability of earning less than 13 
percent on equity is substantial, the 
procedure for setting the Center Point 
allows the project sponsors to argue for 
a different Center Point and thus a 
different IROR schedule. The project 
sponsors may offer such arguments at 
the time they present their Certification 
Cost Estimates. Until such information 
or evidence concerning the ultimate 
costs of the project are presented, the 
Commission cannot conclude that the 
IROR mechanism required in this Order 
creates a significant probability that the 
Incentive Rate will be less than the 13 
percent floor requested by the sponsors. 

,<n Joint Comments at 8. 

lo# Note that the measurement of overruns 
excludes the effects of inflation, design changes 
prior to the final design, and certain changes in 
scope for the project. 


Table 3 .—Comparative IROR schedule proposed 




Commission 

Projected sponsors 

Staff 



Alaska 

North 

border 

Alaska 

North 

border 

Alaska 

North 

border 

Center rate (percent). 


17.5 

150 

100 

17 0 

12.5 

110 

Center point. 


•13 

•1.1 

1 M 

‘14 

13 

1.1 

Marginal rate (percent). 


80 

8.0 

1Z0 

12.0 

0 

0 

Cost performance ratio; 



incentive rale of return (percent) 



08. ... 


234 

17 6 

216 

19.5 

20.3 

15.1 

0.9... 


21.7 

166 

20.7 

18.7 

181 

13.4 

1 ■O-r-',.. ,,,,, 


204 

157 

196 

180 

163 

12.1 

1.1.-. 


19.2 

15 0 

19.0 

17.5 

14 8 

110 

14.. ... . 


183 

14.4 

18.5 

17.0 

13.5 

10.1 

1.3... 


175 

13 9 

18.0 

166 

125 

93 

1.4........ 


168 

13.5 

17 6 

16.3 

116 

86 

1.5.... 


16.2 

13.1 

17 4 

16.0 

10.8 

8.1 

1.6. 


15.7 

12.8 

169 

15.8 

102 

7.6 

1.7. 


153 

125 

166 

15.5 

96 

7.1 

1.8. 


149 

12.3 

16.3 

15.3 

90 

67 

1.9.- 


14.5 

12.1 

10.1 

152 

86 

64 

2.0. 


14.2 

11.9 

15 9 

150 

8.1 

61 

2.1 .. 


13.9 

11.7 

15.7 

149 

7.7 

5.8 

2.2_ 


13.6 

115 

15.5 

14.7 

7.4 

5.5 

2.3. . ...,, T , 


13 4 

11.3 

15.4 

14.6 

7.1 

5.3 

24_ 

__ 

13.2 

11.2 

15.3 

145 

68 

SO 

25 


129 

11.1 

15.1 

14.6 

6.5 

4.8 

2.6___ 

_ 

12 8 

110 

15.0 

14.3 

63 

47 

2.7.. 


12.6 

109 

149 

144 

6.0 

45 

2-8. 


12.4 

10.8 

14.8 

14.1 

58 

43 


'These values are based on March 1977 cost estimates. They will be revised late upon live Certificate Cost Estimates if 
appropriate. 

‘Project sponsors propose thal the Commission set these values now. 
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The sponsors have requested a floor 
of 13 percent on the Incentive Rate. 

They argue that the IROR must be 
within a “zone of reasonableness/*!©# 

In deciding rates of return, the 
Commission must balance the need to 
protect the consumer from unreasonably 
high rates while maintaining the 
financial integrity of the project and 
providing the investors an adequate 
return on investment. The Commission 
believes that this classic balancing test 
must be applied to the IROR in a 
manner consistent with the mandate of 
the President’s Decision to establish an 
incentive to control costs. While the 
Commission must consider the financial 
integrity of the project, this 
consideration is tempered in light of the 
purpose of the incentive; the result must 
be just and reasonable and must not be 
confiscatory. 

The IROR mechanism, with its 
inflation adjustment and scope change 
procedures, strikes the required balance. 
As advocated by the sponsors, the 
mechanism does have a de facto floor, 
this is the practical consequence of the 
Marginal Rate. More importantly, 
however, the IROR schedule provides, 
over the range of reasonable Cost 
Performance Ratios, a rate of return 
equal or greater to that advocated by the 
sponsors. This is the practical result of 
applying an average incentive rate over 
the range of Cost Performance Ratios. 
Given this result, the mechanism 
provided here cannot be considered 
either unjust or unreasonable; it 
certainly cannot be construed as 
confiscatory. Investors, if they perform, 
are afforded ample opportunity to earn 
generous rates of return, while 


,w Alaskan Northwest Natural Gas Co.. “Petition 
for Expedited Rulemaking and Issuance of Pinal 
Order Establishing Rate of Return Range” (Docket 
No. RM78-12) (Feb. 15.1979). In arguing for a “zone 
of reasonableness.” Alaskan Northwest directs our 
attention to the standards of FPC v. Hope Natural 
Gas Co., 320 U.S. 591 (1944). Presumably the 
sponsors have in mind the following passage: “The 
rate-making process under the (Natural Gas] Act, 
l.e., the fixing of “just and reasonable" rates, 
involves a balancing of the investor and the 
consumer interests. Thus we stated in the Natural 
Gas Pipeline Co. case that "regulation does not 
insure that the business shall produce net 
revenues." * * * But such considerations aside, the 
investor interest has a legitimate concern with the 
finanical integrity of the company whose rates Hre 
being regulated. From the investor or company point 
of view it is important that there be enough revenue 
not only for operating expenses but also for the 
capital costs of the business. These include service 
on the debt and dividends on the stock * • • . By 
that standard the return to the equity owner should 
be commensurate with returns on investments in 
other enterprises having corresponding risks. That 
return, moreover, should be sufficient to assure 
confidence in the financial Integrity of the 
enterprise, so as to maintain its credit and to attract 
capital." (320 US. 603) (citations omitted) 


consumers will be able to obtain the 
natural gas they need at an acceptable 
price. 

VI. Tariff Issues 

This section of the Order addresses 
the proposed tariffs submitted by the 
project sponsors for the Alaskan and 
Northern Border segments of ANGTS. 110 
The Commission will accept the tariffs, 
subject to conditions described herein. 
The Commission shares the project 
sponsors’ assessment of the importance 
and relevance of the tariffs. The tariffs 
are indeed the “economic lifeline” of the 
project. There must therefore be a 
degree of certainty for project sponsors 
and potential financers adequate to 
ensure that there will be a flow of 
revenues sufficient to service debt and 
pay all other current expenses once 
billing has been allowed to commence. 
The mechanisms for providing this 
assurance are described in the tariffs 
themselves and the Commission’s 
considerations herein. 

The Commission will resolve in this 
Order four tariff issues identified by the 
Alaskan Delegate as affecting the risk to 
be borne by project sponsors. The 
Commission will also decide in thi 9 
Order certain other tariff issues that 
have been identified in the comments of 
parties and by the Commission’s own 
analysis of the proposed tariffs. 111 

Not all tariff issues are to be decided 
in this rulemaking. The Commission 
reaffirms the April 6,1979 Notice that 
reserved for resolution in a separate 
proceeding the issue of the depreciation 
rate to be used to calculate the cost of 
service for “pre-delivery” of Canadian 
gas transported through the Northern 
Border pipeline (Notice at 60-61). 
Further, the Commission will defer to 
the proceedings in Northwest Alaskan 
Pipeline Company , Docket Nos. CP78- 
123, et ah, the question of whether, and 
to what extent, there should be any 
apportionment of costs of Northern 
Border’s “pre-delivery” facilities 
between deliveries of “Canadian 
bubble” ga9 and future deliveries of 
Alaskan gas. The Commission views 
these issues to the more closely related 
to the questions to be decided in that 
certificate proceeding; hence, that 


,,0 The proposed tariffs were filed on March 12, 
1979, pursuant to the Commission’s Order set forth 
in "Notice of Delegate Report and Order Directing 
Tariff Filing", Docket No. RM78-12 (February 22, 
1979) (hereinafter Delegate’s Report). 

1,1 The Alaskan Delegate provided notice of these 
issues in letters addressed to the project sponsors. 
Those letters were dated April 20.1979 and April 27. 
1979. Copies of each were sent to all parties of 
record in this docket as well as in Northwest 
Alaskan Pipeline Company. Docket Nos. CP78-123. 
et qJ. 


proceeding is the more appropriate 
forum for their resolution. 

Another issue that will not be 
resolved here concerns specific 
mechanism(s) for shipper tracking. 112 A 
tracking mechanism involves questions 
of the timing of any flow-through of 
charges, the necessity of being assured 
that there will be a matching of costs 
and revenues, and recognition that 
appropriate tracking mechanisms for 
individual shippers may vary because 
rate designs and rate forms will differ 
among shippers. Thus, appropriate flow¬ 
through arrangements can only be 
properly addressed when the individual 
shipper tariffs are filed with the 
Commission. 

Although it would be premature to 
specify appropriate methods at this 
time, the Commission can state, 
however, that it is in basic agreement 
with the concept that any amounts paid 
ANGTS under a tariff approved by this 
Commission will be allowed to be 
included in the rates of those shippers 
that are interstate gas pipeline 
companies, subject to appropriate 
reconciliation of all other aspects of 
ratemaking to ensure that there is no 
overcollection of costs attributable to 
the tracking arrangements themselves. 
Interstate gas pipeline companies 
shipping through the ANGTS system 
will be expected to pay all charges 
properly due to ANGTS. Any such 
amounts paid ANGTS will be allowed to 
be included in the rates of those 
shippers that are interstate gas pipeline 
companies. Allowance of those amounts 
will require that there is a matching of 
costs and revenues in order that 
overcollection or undercollecton of fixed 
costs of the shipper company does not 
occur. 113 


1,1 The Commission hos previously addressed this 
issue. By motion dated April 18.1979, Alaskan 
Northwest and Northern Border requested 
reconsideration of the Notice of Proposed 
Rulemaking in this docket. Specifically, petitioners 
requested that the Commission "provide for 
inclusion in (Docket No. RM7S-12J of issues relating 
to shipper company recovery of all amounts paid 
under the Alaskan Northwest and Northern Border 
tariffs." (Motion at 2.) 

By order dated April 27.1979, the Commission 
denied the motion but indicated that parties would 
not be precluded from commenting on the flow¬ 
through issue or from the filing of pro forma tariffs 
by the shippers. Parties filed comments on this issue 
but proforma shipper tariffs were not filed. 

1,3 The possibility of ovecoliection (or 
undercollection) of fixed costs arises because the 
commodity charges included in interstate pipeline 
rates typically recover certain of tho fixed costs For 
example, under the United 25 J7h cost 
apportionment approach 75 percent of the fixed 
costs of a shipper would be assigned to tho 
commodity rates of the shipper. The unit amount of 
fixed coats to be recovered would be determined in 
a rate proceeding on the basis of the projected costa 
and throughput of the pipeline for the test period. As 
Alaskan gas begins to flow through the shipper’s 

Footnotes continued on next page 
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The Commission also defers to a later 
date the resolution of the question of the 
permissible level of COt that is to be 
contained in the gas. 1,4 This issue was 
addressed in the comments of both the 
State of Alaska and Sohio Natural 
Resources Company. 115 The permissible 
level of COs is a significant issue that 
involves an evaluation of the impact of 
the different COt levels on capital and 
operating costs. However, because of 
the absence of adequate data available 
on this record to enable complete 
evaluation of this issue, the Commission 
recently requested the parties to file 
additional information on this matter. 11 * 
The evaluation of the data filed in 
response to that request has not yet 
been completed. The Commission will, 
therefore, issue a separate order on this 
issue rather than withhold issuance of _ 
its disposition of the other issues raised 
in this rulemaking. An order establishing 
the COt quality standard(s) will be 
issued as soon as the Commission can 
complete its evaluation of the additional 
material. 

Finally, the Commission will decide in 
Docket No. RM79-19 the issue of cost 
responsibility for processing Prudhoe 
Bay gas to pipeline quality standards. 
The Notice of Proposed Rulemaking in 
Docket No. RM79-19 specified that the 
cost responsibility issue would be 
decided in that docket. 1,7 The record 
being compiled in that rulemaking will 
provide the Commission with the 
information necessary to resolve the 
issue. Accordingly, the Commission will 
defer decision on those portions of the 
tariff that affect this issue. After the 
issue is resolved in Docket No. RM79- 
19, a supplementary order in this 
proceeding will be issued to reflect that 
resolution in the tariffs of the project 
sponsors. 


Footnotes continued from last page 
pipeline, it will recover the unit fixed costs included 
in the effective rates. Should the Alaska natural gas 
volumes not have been included in the billing 
determinants underlying the "base" charges, the 
result could be an over recovery of fixed costs, i.e.. 
the fixed costs would be recovered by greater 
billing determinants than had been used to develop 
rates. The Commission will require assurance that 
any mechanism use to flow-through ANCTS costs 
will not result in this or a comparable situation. 

Questions concerning other quality standards 
are discussed at Section V1.B.5. 

"*Initial Comments of the State of Alaska at 0-7 
(Docket No. RM78-12} (May 4.1979); Comments of 
Sohio Natural Resources Company on Notice of 
Proposed Rulemaking Issued April 0.1979. at 2 
(Docket No. RM78-12) (May 7.1979). 

•'•Order Requesting Further Submission of Data. 
View's, and Comments (Docket Nos. RM70-12 and 
RM79-19) (issued May 10.1979). 

1,7 Federal Energy Regulatory Commission. 
Treatment of Certain Production-Related Costs for 
Natural Gas to be Sold and Transported through the 
Alaska Natural Gas Transportation System: Notice 
of Proposed Rulemaking and Statement of Policy" 
(Docket No. RM79-19) (issued Feb. 2.1979). 


A. Issues identified by the Alaskan 
Delegate 

The four major tariff issues identified 
by the Alaskan Delegate are: (1) 
determination of the date on which the 
project sponsors will be permitted to 
commence billing their shipper- 
customers; (2) whether an interim rate 
should be imposed during the initial 
build-up phase of the project; (3) the 
extent to which the effect of a service 
interruption should be shared by the 
project sponsors as well as by shippers 
and consumers; and (4) the billing 
procedure to be used to levy charges for 
transportation services. 118 

1 . Billing Commencement Date. At 
issue here is the appropriate 
interpretation of the President’s 
Decision and the setting of the billing 
commencement date. The Alaskan and 
Northern Border segments of the system 
will be project financed, which means 
their debt will primarily be secured by 
the revenues they collect. 
Commencement of the collection of 
those revenues is triggered by the 
commencement of billing, and is, 
therefore, important to an assessment of 
project risk. The sooner billing can 
commence, the less risky the project will 
appear to potential investors. 

The third finance condition in the 
President’s Decision prohibits any 
payments by the purchaser or ultimate 
consumer of Prudhoe Bay gas “prior to 
completion and commissioning of 
operation of the system’’. 11 * 

Definition of this phrase does not 
appear in ANGTA, the President’s 
Decision, the Natural Gas Act, or the 
Commission’s Regulations. The Report 
of the Alaskan Delegate, however, offers 
four possible interpretations of when 
billing might commence: 

1. Charges begin when all segments of the 
pipeline are complete and gas is being 
transported. 

2. Charges begin when all segments are 
capable of rendering service, even if no gas is 
flowing. 

3. Charges begin for each segment when it 
is complete and capable of rendering service. 

4. Charges begin at a date certain. 


'*• Report of the Alaskan Delegate on Tariff and 
Operation Phase Rate Issues 0-7. accompanying 
Notice of Delegate Report and Order Directing 
Tariff Filing (Docket No. RM70-12) (issued Feb. 22. 
1979). 

"•The third finance condition provides: "3. 
Neither the successful applicant nor any purchaser 
of Alaska gas for transportation through the system 
of the successful applicant shall be allowed to make 
use of any tariff by which or any other agreement 
by which the purchaser or ultimate consumer of 
Prudhoe Bay natural gas is compelled to pay a fee, 
surcharge, or other payment in relation to the 
Alaska natural gas transportation system at any 
time prior to completion and commissioning of 
operation of the system." Decision at 37-38, 


The proposed tariff of Alaskan 
Northwest provides that "completion 
and commissioning” shall occur when 
the "Company’s pipeline is capable of 
rendering service even if, for whatever 
reason, gas is not being delivered to, or 
transported through Company’s pipeline 
system." (Section 1.10 of the General 
Terms and Conditions.) The tariff of 
Northern Border contains an identical 
provision (Section 1.10 of the General 
Terms and Conditions). Both tariffs 
would thus prescribe a billing 
commencement date that follows the 
third definition suggested by the 
Alaskan Delegate. 

The project sponsors assert in their 
joint comments that the billing 
commencement date contemplated in 
the respective tariffs is both consistent 
with the President’s Decision and 
promotes financing of the system. The 
sponsors argue initially that neither the 
Decision nor its accompanying Report 
address the specific question of the 
initiation of billing once a segment has 
been completed. 120 Considering that 
argument, together with the requirement 
that the project must be privately 
financed, the sponsors contend that the 
Commission must be presumed to have 
been given broad discretion in 
approving or fashioning conditions that 
would encourage private financing. 
Private financing can best be achieved, 
according to the sponsors, through 
Commission assurance that the billing 
commencement date for one segment 
will not be tied to the billing 
commencement date for another 
segment. 121 

Staff, on the other hand, relies on the 
President’s Decision and accompanying 
Report to contest the billing 
commencement date set forth in the 
tariffs. 122 Staff argues that in designating 
different companies to construct and 
operate different portions of the system, 
the President was fully aware of the 
distinction between the "system” and 
“portions” thereof. According to Staff, 
the President maintained that distinction 
in the third finance condition, which 
precludes any fee. surcharge, or other 
payment in relation to the ANGTS 
before completion and commissioning of 
operation of the system. 


,ao Joint Comments at 48. 
m Id. at 49-50. 52-55. 

m Staff. Initial Comments at 0-9. Staff also cites 
to the Initial Decision in El Paso Alaska Company. 
to the effect that until a company begins to‘provide 
service a "natural gas company" does not exist 
within the meaning of the Natural Gas Act and. 
consequently, no effect can be given to a tariff 
provision of a company that has not yet attained 
jurisdictional status. Id. at 0 The Commission finds 
it unnecessary to address this question In light of 
the determinations made here. 












Federal Register / Vol. 44, No. 151 / Friday, August 3, 1979 / Notices 


45709 


The Public Service Commission of the 
State of New York also challenges the 
tariff provisions defining the billing 
commencement date. While New York 
has no objection to “appropriate” billing 
should Northern Border “pre-build” ail 
or a portion of its pipeline to transport 
Canadian gas, New York advocates 
billing consumers only for actual 
services rendered. 123 

In reaching its conclusion, the 
Commission has considered these 
arguments as well as the requirements 
of the President’s Decision , its 
legislative history, 124 and the impact of 
alternative resolutions upon the 
financeability of the project. 

The Commission's resolution of the 
billing commencement date begins with 
the Commission’s interpretation of the 
phrase “completion and commissioning 
of operation of the system.” The 
Commission believes that the Decision 
is precise concerning the definition of 
the term “system.” The Decision both 
refers to the system in its entirety and to 
the various segments in the United 
States and Canada that comprise the 
system. 125 Thus, when the Decision uses 
the term “system,” it is clear that the 
reference is to the entire system 
including all segments in the United 
States and Canada. The Commission 
concurs with Staff on their definition of 
the term “system." 

However, neither the Decision nor the 
legislative history provides similar 
certainty in defining the phrase 
“completion and commissioning of 
operation.” Thus, in specifying a billing 
commencement date, the Commission 
has had to consider the broad goals of 
ANGTA, principles of public utility 
regulation as well as the objectives of 
this project as identified in the Decision . 

Specifically, the Commission has 
considered the need to (1) equitably 
treat all parties including the project 
companies, their investors, the shippers 
and owners of the gas, and gas 
consumers; (2) provide incentives to 
avoid delay both in the completion of 
construction of all segments and in the 
start-up of gas production; and (3) 
reduce the ultimate cost to consumers. 
Billing commencement at the time when 


m New York. Initial Comments at 6-7. 

,M The relevant legislative history accompanying 
the President's Decision consists of the Report 
Accompanying the Decision, as well as the House 
and Senate Reports to H.J. Res. 621 (P.L. 95-15a 91 
Stat. 1268). which approved the Decision. The 
Congressional debates on H.J. Res. 621 do not focus 
oin when billing should commence. 

‘“For example, the Decision defines the system 
as an overland pipeline from Prudhoe Bay, Alaska, 
through Canada, to the Midwest and Western 
sections of the continguous United States [Decision 
at 6). Also, the Decision defines each of the 
separate segments and specifies the companies to 
own and operate each segment. 


all segments are complete, tested and 
proved capable of operation satisfies 
these goals better than the other 
alternatives posited by the Alaskan 
Delegate and discussed by the Staff, the 
sponsors, and other parties. 

Prior to commissioning the system for 
operation, ail pipeline segments must be 
tested and proved to be capable of 
operation. The Commission will rely 
upon the Federal Inspector to certify 
that the system is capable of performing 
the services for which it was 
certificated. In establishing this billing 
commencement date, the Commission 
limits the rate to be charged before 
initiation of service to a "Minimum Bill’* 
The Minimum Bill shall be equal to 
actual operation and maintenance 
expenses, current taxes, plus debt 
service including interest and scheduled 
retirement, if the Federal Inspector 
certifies that the system is capable of 
performing the service even though no 
gas has been tendered for 
transportation. The Commission 
concludes that this is a reasonable and 
fair burden to place on the various 
parties. First, sponsors have control over 
the coordination of the construction 
schedules of the various segments. 
Shippers or consumers should not be 
asked to bear the cost of poor 
coordination in the construction of the 
entire system. 126 Once the system is 
complete, however, it would be unfair to 
impose a further burden on the project 
sponsors who are only the transporters 
of the gas for the shippers and who 
depend on shippers to tender gas to 
them. The Minimum Bill (equal to actual 
operation and maintenance expenses, 
current taxes, plus interest and 
scheduled retirement of debt) will allow 
the project companies to pass this 
portion of the total cost to the shippers. 
The mechanism and timing of the flow- 
through of the Minimum Bill is 
specifically reserved until such time as 
the proposed shipper tariffs are 
presented to the Commission. 127 

Finally, the Commission concludes 
that the specification of the date for 
billing commencement strikes the 
necessary balance between various 
costs to be borne by the consumer and 
risks to be borne by project sponsors. 


124 The Commission’s choice of billing 
commencement date is not inconsistent with our 
earlier interpretation of the President's Decision in 
Alcan Pipeline Company, Docket Nos. CP78-123. et 
al. "Order Dismissing Petition for Declaratory 
Order" (March 24.1978). In that order the 
Commission stated that the Decision precludes the 
shifting of the risk of noncomplction to gas 
consumers. Once the system has been constructed 
and is capable of rendering service, that risk will 
have passed. It is at just that point that we have 
allowed charges to commence. 

1,7 See. Section VI introduction, supra. 


This provision reduces the risk borne 
by investors in the project, especially 
debt holders, and this reduction in risk 
should facilitate the private financing of 
the project and thus the expeditious 
construction of this important source of 
natural gas. Also, this reduction of risks 
will tend to reduce both the rates of 
interest and rates of return necessary to 
attract private debt and equity 
investors. 128 Interest charges and return 
on equity is a major portion of the cost 
of service for this pipeline. A lowering of 
such costs of financing could mean a 
substantial savings to consumers. 129 The 
Minimum Bill will provide for debt 
service and thus reduce the finance 
charges to be borne by consumers 
(AFUDC) when service commences. 130 

This choice of a billing 
commencement date does create the 
possibility of the project companies 
billing shippers during a period when 
transportation service has not 
commenced. However, the commission 
concludes that a long delay in the 
initiation of service after completion and 
commissioning is very unlikely. 
Incentives created by this definition of 
billing commencement, and the various 
controls and oversight authority granted 
to the Federal Inspector encourage 
coordination and timely commencement 
of service. First, insofar as most 
shippers are also going to be sponsors 
with an equity interest in the project, it 
would obviously be to their benefit to 
have the gas flowing at an early date 
rather than deferring cash flow to be 
realized from their equity share of the 
project. Thus, the Minimum Bill, which 
provides no return of or on equity, 
creates a cash flow incentive for the 
sponsors to consummate, in a timely 
manner, the necesary agreements with 
the gas producers and the transporter, 
as well as any new arrangements that 
may be required with the shippers' 
customers. 

Additionally, it would appear to be in 
the producers' best interest to have 
producer-shipper contracts finalized at 
an early date and the conditioning plant 
ready when the system is prepared to 
transport gas. This is because of the 
expected flow of revenues to be realized 
by the producers from the sale of the gas 
and also because of the long-range 
planning required for efficient reservoir 
management of the Prudhoe Bay field. 

Based upon the previous analysis and 
reasoning, the Commission concludes 
that the project companies may 

lt *See, El Paso Alaska Company. Docket Nos. 
CP75-96, et ah. Tr. at 29.620. 

New York. Initial Comments at t 

,i0 See. FJ Paso Alaska Company. Docket Nos. 
CP75-96. et al.. Tr. at 35,514. 
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commence billing after the entire system 
is completed and tested for service. 
Tested for service does not require that 
the line be packed. The Commission's 
resolution also appears to be 
harmonious with the approach 
previously taken by the National Energy 
Board of Canada (NEB). The NEB uses 
the terminology “leave to open" as the 
regulatory event which signifies the 
NEB’s judgment that construction has 
been completed, the facility has been 
tested and is ready for service. It is 
noteworthy that the Foothills' proposed 
tariff provides that billing may 
commence only after all nine segments 
in Canada have been completed and 
commissioned for operation. 131 

During the period between completion 
of the entire system and actual 
transportation of gas, the Minimum Bill 
will equal the actual operation and 
maintenance expenses, current taxes, 
and amounts necessary to service debt, 
including interest and scheduled 
retirement of debt. This level of reduced 
billing will continue until gas is tendered 
for transportation and service 
commences. Upon the initial 
transportation of gas by the system, the 
project sponsors will then be allowed to 
charge an interim rate. The .next section 
of this Order specifies the level and 
duration of the interim rate. 

2, Interim Rate. We have determined 
that charges should be permitted only 
after all segments of the system are 
completed and capable of rendering 
service. Next to be addressed are the 
related questions of the level of the 
charges to be initially imposed. At issue 
is whether the tariffs should provide for 
fixed, reduced charges during the initial 
operating period of the system, or, 
alternatively, for full cost-of-service 
charges. For the reasons discussed 
below, the Commission will require that 
the tariffs provide for an interim rate 
scheme, which includes both a Minimum 
Bill to cover current expenses and debt 
service, and a fixed unit-rate to be 
applied to the actual gas throughput 
during the First year of operation or until 
the design throughput is attained. The 
rationale for requiring the interim rate 
scheme is that it recognizes that at the 
commencement of billing, either the gas 


,ai Foothills Pipelines (Yukon) Ltd.. Gas 
Transportaton Tariff. Sheet No. 201. filed April 1. 
1979 (Section (1) (1.4). General Terms and 
Conditions): "The term Billing Commencement Date 
shall mean the date when all Canadian Segments 
required in the transportation of that U.S. Gas have 
been completed and commissioned for operation 
. . ,** The continuation of regulatory consultations 
as provided for in Section 9 of the Agreement 
Between the United States of America and Canada 
on Principles Applicable to a Northern Natural Gas 
Pipeline may result in a closer coordination of 
billing commencement in the U.S. and Canada. 


throughput may be less than the design 
capacity, or the pipeline start-up and 
testing procedures may be completed 
prior to the ability of the shippers to 
tender gas for transportation. 

During the proceedings in El Paso 
Alaska Company, Docket Nos. CP75-96, 
et al. t two interim rate proposals were 
advanced. The first wa9 a phasing 
proposal in which some portion of 
depreciation expense and return on rate 
base would be been deferred until full 
throughput capacity was reached. The 
second proposal would have imposed a 
Fixed reduced unit charge on the smaller 
initial volumes, with those revenues 
credited againt the construction work in 
progress account. That reduced charge 
would have lasted for not more than one 
year. 

The second proposal was endorsed by 
the Administrative Law Judge in his 
initial decision in El Paso Alaska 
Company. 132 The President’s Decision 
does not discuss the issue. The FPC’s 
Comments on the Decision suggest, 
however, that an interim rate should be 
given consideration. 133 

The proposed tariffs of Northern 
Border and Alaskan Northwest each 
provide that billing would commence at 
the full cost-of-service charges. 

Although the project sponsors 
acknowledge that an interim rate 
provision can be incorporated into the 
tariffs, they are of the view that an 
interim rate would produce no material 
changes in the charges that would 
otherwise be collected under the tariffs. 
That view is based on the project 
sponsors assumption that beginning 
with the initial billing commencement 
date, their respective segments of 
ANGTS will be used essentially at their 
full design capacity. 

The Commission, however, will 
require an interim rate because there are 
no assurances about the level of 
throughput that will be achieved during 
the initial period of operation. 134 This is 
true particularly in light of the fact that 
charges will be permitted to commence 
upon completion and commissioning of 
operations. Because of the sheer size 
and complexity of this project it is 
reasonable to expect that the system 
may not be able to attain its design 
capacity throughput during the initial 
months of operation. Any throughput 
below the design capacity would result 
in higher unit charges to gas consumers 
if charges to the shippers were based 
upon the full cost-of-service 
computations. 


,M El Paso Alaska Co.. Docket Noe. CP75-06, et 
at., "Initial Decision on Proposed Alaska Natural 
Gas Transportation Systems." at 409 (Feb. 1,1977). 
u * Comments at S3. 
lu See Decision at 145-47. 


To guard against that event, the 
Commission will require that an interim 
rate structure be established to be 
effective commencing upon completion 
and commissioning of operation, 135 and 
terminating on the earlier of the first 
year of operation or upon attainment of 
design capacity throughput, whichever 
occurs earlier. 136 The level of that 
interim rate is to be computed on the 
basis of the projected cost-of-service for 
the first twelve months of operation 
divided by the system's design capacity 
throughput. The interim rate is to be a 
fixed unit charge (i.e., dollars per 
dekatherm) and is to be applied to the 
actual quantities of gas delivered 
through the system. The interim charge 
so computed will be effective 
commencing with the initial delivery of 
gas through the system. During the 
interim rate period, the expenses and 
revenues experienced by the transporter 
should be treated as “earnings and 
expenses during construction" and 
AFUDC should continue to be recorded 
in accordance with 18 CFR Part 201, Gas 
Plant Instructions 3(17) and 3(18). 

The Commission recognizes, however, 
that—for some unknown and 
unforeseeable occurrence—there could 
be a lapse between the time of 
competition and commissioning of 
operation of the system and the time 
when gas deliveries commence. As 
previously explained. 137 such an event is 
unlikely because there are adequate 
incentives placed upon the transporters, 
shippers, and producers to commence 
gas deliveries at an early date. If. 
however, there were a delay in gas 
deliveries, no revenues would be 
generated from the interim rate 
described above. Additionally, if the 
quantity of initial gas flow were very 
small, the revenues might not be 
adequate to service debt and cover 
current expenses. The Commission will, 
therefore, permit the transporters to 
collect, as a “Minimum Bill," charges 
equal to actual operation and 
maintenance expenses, actual current 
taxes, and actual amounts necessary to 
service debt. It is the Commission’s 
opinion that the tariffs should provide 
for a “Minimum Bill" as an aid in 
obtaining financing for this project. 

The Commission also recognizes that 
a portion of the cost of service may have 
to be capitalized to the extent that costs 


m It must be made clear that this discussion 
pertains only to the methodology of the interim rate 
itself. The timing of the flow-through by the shippers 
of any charges resulting from the interim rate and 
the actual mechanics of the flow-through are not 
addressed in this order. 

l *See discussion in Section VLA.1 (Billing 
Commencement). 

ls, See Section VI.A.1. (Billing Commencement) 
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exceed revenues. On balance, however, 
the interim rate adopted here appears 
preferable. It attains a reasonable 
balance between the need to obtain 
financing and protection for the 
consumers against excessive 
transportation charges during the 
system’s start-up and testing period. 

Any capitalization of costs in excess of 
revenues would effectively be spread on 
a pro-rata basis to all shippers utilizing 
the system. An interim rate would also 
likely reduce the burden on those 
shippers utilizing the system to transport 
relatively small volumes of gas. 
Additionally, such a rate would tend to 
reduce inequities that may occur as a 
result of. possibly, different, higher 
charges imposed on shippers that 
initially use the system as compared to 
those that later use the system. 

The type of interim rate prescribed by 
the Commission will operate as an 
incentive to the transporters to 
maximize the throughput because the 
revenues recouped from this type of rate 
will be increased as throughput is 
increased. The commission’s formula for 
developing an interim rate should also 
encourage early utilization of the system 
because the unit charge would be lower 
during this period as compared to full 
cost of service charges. The interim rate 
adopted by the Commission is also 
superior to alternatives proposed in the 
comments of parties and Staff. Further, 
the Commission’s interim rate fully 
considers the concerns expressed by the 
project sponsors in their comments on 
an interim rate. 

Staff supports the interim rate 
concept. 138 The essential difference 
between the recommendation of Staff 
and the interim rate adopted by the 
Commission is that Staff would compute 
the interim rate based on the projected 
full cost of service for the First year of 
operation divided by the aggregate of 
the maximum annual contract 
entitlements. 

The Commission is not persuaded that 
the result of dividing costs by maximum 
contract entitlements will achieve 
adequate protection against a high level 
of transportation charges during the 
initial months of operation of the 
system. It is not known at this time the 
extent to which the capacity of the 
system will be contracted for during 
those initial months of operation. That is 
one of the reasons underlying the 
Commission’s determination that the 
interim rate prescribed here provides a 
significant measure of consumer 
protection without impairing the 
financeability of the project. 


,M Staff Initial Comments at 25-28. 


The interim rate adopted here also 
appears superior to the proposal of the 
Public Service Commission of the State 
of New York. New York argues neither 
for nor against adoption of an interim 
rate at this time. It suggests, rather, that 
a Final determination on this matter be 
postponed to the future. 139 
Postponenment can be achieved, 
according to New York, if the 
Commission were to provide that an 
interim rate would be prescribed if 
circumstances at the start-up date so 
warrant. To assess those circumstances 
New York proposes that the sponsors 
would be required, by a date set by the 
Commission, to File data about the 
expected level of initial operation. 140 

The Commission believes that its 
determination herein is more 
appropriate. In the Commission’s view, 
the project sponsors and the Financial 
community need a determination, at this 
time, about whether an interim rate will 
be required. Further, the interim rate 
prescribed here is sufficiently flexible so 
that the level of the rate will 
automatically adjust to the initial level 
of operation. 

The Commission prescribed interim 
rate will also satisfy the concerns 
expressed by the State of California. 
California states that it has no basis for 
proposing implementation of a 
"complex” interim rate approach in the 
early months of operation. 141 The interim 
rate described above is not complex. It 
strikes the necessary balance between 
protecting consumer interests during the 
initial months of operation of the system 
and the requirements for a revenue flow 
for the project sponsors. 

California also cautions that the 
Commission should assure itself that the 
design capacity throughput will be 
achieved within a short period after the 
gas begins flowing. 142 As stated above, 
thia Commission does not have any 
assurances at this time about the 
number of months that will be required 
for the system to reach its design 
capacity. For this reason, the 
Commission will require the 
implementation of the interim rate 
described above, the effect of which will 


,w New York, Initial Comments at 7. 

'"Id. 

M * California. Initial Comments at 5. The State of 
Alaska did not comment on the interim rate per se. 
Rather. Alaska's comments were directed to 
whether an attempt should be made to levelize the 
costs over the life of the project. Alaska. Reply . 
Comments at 5-8, The interim rate issue that is 
addressed by the Commission should not be 
confused with any attempt to levelize costs over the 
whole life of the project. Rather, the interim rate is 
intended to guard against excessive transportation 
charges during the initial period of operation of the 
system. 

Ui Id. 


be that the average charge for gas 
transported through the system during 
the initial period of operation will not be 
excessively high. 

Finally, the interim rate adopted here 
will provide the project sponsors with 
the assurances they sought. The 
sponsors state that they do not deny 
that an interim rate can be incorporated 
into the project tariffs provided that the 
interim rate expires on a date certain. 143 
The interim rate that the Commission 
will impose will expire, as indicated, 
upon the attainment of design capacity 
throughput or the end of the first year of 
operation, whichever occurs earlier. The 
Commission has also provided 
resolution of this issue at this time so 
that, as the sponsors argued, their 
ability to arrange timely financing for 
the project would not be impeded. The 
interim rate structure provided for here 
should be an aid in securing financing 
for the project. Further, should the 
project sponsors prove correct in their 
assumption, that the system will be used 
to its then-available capacity once 
operations begin, the revenues 
generated by the interim rate will equate 
to the full cost-of-service. 

3. Service Interruption. The third issue 
identified by the Alaskan Delegate 
involves whether equity investors of 
either the Northern Border or Alaskan 
Northwest segment should be subject to 
a reduced return on equity if that 
segment is unable to fulfill its contract 
obligation to transport Alaska gas. Both 
the Administrative Law Judge in El Paso 
Alaska Company and the FPC in its 
Recommendation to the President 
endorsed such a provision. 

Section 5 of Rate Schedule T-l of 
each proposed tariff adopts the concept 
and provides for a reduction in charges 
should the pipeline be unable to accept 
and transport the contract gas tendered 
to it. The tariff provision reducing the 
charges to shippers would be applicable, 
however, only in those instances when 
the reduction in service for any one 
month was greater than 10 percent. 144 In 
that event the adjustment to the monthly 
bill would reduce the return on equity 
and associated taxes.’That reduction 
would be proportional to the percentage 
of volumes tendered but not transported. 
If the transporter is able subsequently to 
transport the volumes of gas to which a 
billing adjustment had previously been 
applied, the charge for that "Make-up 


joint Comments at Tab 3, Pt 2 at 7. 

,4 «Any failure by the pipeline to accept less than 
100% but more than 90% of the gas tendered by a 
shipper would be accounted for in the Make-Up Gas 
provision of the respective tariffs. This gas— 
referred to as "No Billing Adjustment Gas"—would 
be transported in subsequent months at no added 
charge to the shipper. 
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Gas” transportation would be computed 
by using the same billing adjustment 
(i.e., the same $/Dekatherms). In 
summary, the tariffs have the effect of 
reducing charges to the shipper if the 
pipeline is unable to operate at 90 
percent of the contracted transportation 
level, but permits the pipeline to recoup 
any such billing credits by transporting 
volumes in excess of the contract level 
in subsequent months. 

Commission Staff argues that the 
service interruption provision of each of 
the proposed tariffs is inadequate. Staff 
contends that, under the proposed tariff 
arrangement the possibility exists that 
ultimate consumers may not receive gas 
because of the failure of one transporter 
to perform. Those consumers, however, 
would still be required to pay (1) the full 
costs of service of those segments able 
to perform; (2) a portion of the costs of 
that segment responsible for the service 
interruption; and (3) depending on the 
terms of the gas purchase contracts 
between producers and shippers [e.g.. 
“take-or-pay clauses”), some or all of 
the shipper’s contract obligation. 

To recognize this potential burden on 
consumers. Staff argues that a premium 
must be placed on performance. Staff, 
therefore, proposes that the tariff 
provide both a proportional reduction in 
return on equity for minor interruptions 
and a total cessation of recovery of 
equity investment for interruptions of 60 
percent or more of the contract 
quantities. 

In Staffs view the loss of equity 
investment is compatible with the 
President’s Decision. The Report 
accompanying the Decision is said to 
establish that equity investment is to be 
placed at risk in all circumstances, 
including service interruption, and 
should interruption occur, only debt 
service would be maintained [see 
Report at 100-101). 

There is no dispute about the 
necessity for a tariff provision that 
reduces the return on equity for service 
interruptions, and such a provision must 
be included in the tariff. The 
Commission views this tariff provision 
as striking a necessary and appropriate 
balance between the need to provide an 
incentive for maintaining uninterrupted 
service and yet realistically appraise the 
operating character of the pipeline. 145 A 
reduction in charges to shippers would 
provide an economic incentive for the 


Uft The Commission recognizes also the balancing 
of Irnnsportei/shipper Interest provided through the 
“Tender Deficiency** provision under Section 3.1 of 
Rate Schedule OT-1. which permits the shippers to 
make up any deficiencies in the volumes of gas 
tendered for transportation during the same month 
in which the tender deficiency occurred or in the 
next following month. 


project sponsors to maintain 
uninterrupted service to the maximum 
extent possible. The provision would 
simultaneously recognize that a pipeline 
cannot transport 100 percent of its 
contract gas every day. It would thus 
afford some measure of operating 
flexibility to the transporter through use 
of the 90 percent billing adjustment 
’•ratchet” without any apparent long¬ 
term operating or economic hardship on 
the shippers. 

As proposed by the project sponsors, 
another feature of the 90 percent billing 
adjustment ratchet is that there would 
be no limit Imposed on the time 
available to transport the make-up 
volumes. Staff objects to that provision, 
arguing that the period for transporting 
make-up volumes should be limited to 
one year. According to Staff, the make¬ 
up volumes can be obtained only from 
"storage, reinjection, improved field 
deliverability or new discoveries.” Each 
of these sources of increased gas supply 
will impose additional costs on shippers 
and producers. In such circumstances, 
Staff argues, the transporters should not 
be entitled to an unlimited make-up 
period because it would be contrary to 
the intent of a Minimum Bill provision 
and would also shift risks of interruption 
to the consumer. 

Contrary to Staffs argument, the 
Commission concludes that a time limit 
for transporting make-up volumes 
should not be included in either of the 
tariffs. If the transportation of make-up 
gas has no time limitations, a 
transporter will be required to discharge 
all obligations under the make-up gas 
provision of Rate Schedule T-l before a 
charge can be assessed pursuant to Rate 
Schedule OT-1. The make-up gas 
provision of the Rate Schedule T-l is to 
the consumer’s benefit since the OT-1 
charge would be higher than the make¬ 
up gas charge for “Billing Adjustment 
Gas” (i.e., gas which had been tendered 
but not transported, and for which an 
adjustment had been provided, equal to 
a proportional reduction in return on 
equity and associated taxes). Further, a 
transporter operating under an 
indefinite make-up period will be under 
a continuing obligation to ship ”no 
billing adjustment gas” which had 
previously been tendered by a shipper. 

A shipper is not charged for the 
transport of this gas. because no credit 
was received by the shipper at the time 
these volumes were tendered but not 
transported. 

Consumers may also benefit from an 
indefinite make-up period. To the extent 
that make-up gas can be transported at 
a lower charge than other volumes of 
Prudhoe Bay gas. the lower costs and 


increased volumes would lower the 
average cost of all gas. That possibility 
would be cut off. however, were a one- 
year limit imposed on transporting 
make-up gas. 

Finally, the Commission disagrees 
that the indefinite make-up period now 
provided in the pro forma tariffs will not 
put a premium on performance. 
Transporters are not likely to delay the 
transportation of make-up gas, because 
such delay prevents recovery of the 
return on equity. Thus, any make-up 
provision is self-enforcing. Further, since 
there is a time value of money, the 
indefinite make-up provisions of the 
tariffs might provide a continuing 
incentive for transporters to perform 
maJke-up activities as quickly as 
possible, so that revenues will be 
forthcoming for their use sooner rather 
than later. That continuing obligation 
would not exist, however, if after one 
year from the service interruption the 
transporter, although permanently losing 
a portion of the return on equity, was 
also discharged from his make-up 
obligation and could charge at the then 
current transportation rates. 

For the reasons set forth above, the 
Commission therefore approves the pro 
forma tariff provisions regarding the 
reduction in return on equity. Except for 
the period of time permitted to transport 
make-up volumes, there is unanimous 
agreement among participants that such 
a tariff provision is both fair and 
necessary. 

There is substantial disagreement 
among participants, however, about 
whether there should be a loss of equity 
investment for major service 
interruptions. As discussed above. Staff 
would require a permanent reduction in 
the return of equity whenever 
transporters fail to transport 60 percent 
or more of their contract volumes. Tariff 
provisions similar to that proposed by 
Staff were discussed in the initial 
decision in El Paso Alaska Company 146 
and in the FPC’s Recommendation. 141 

The Commission has carefully 
examined this issued and concludes that 
in the event of an extended, total service 
interruption, the public convenience and 
necessity may require a reduction of, not 
only the return on equity, but also a 
disallowance of the return of equity. A 
tariff provision of this nature was before 
the President l4 *and complies with the 
conditions under which private 
financing was expected to occur 


,a Docket Nos. CP75-96. et at.. Initial Derision at 
404 (Feb. 1.1977). 

,#T Rucommemtutiun at XU. 43. 

144 The private financing model discussed in the 
Becommvmlation would have reduced debt service. 
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1. The equity investment in the project 
would be placed at risk under all 
circumstances and the budgeted equity 
investment be considered the first funds 
spent. The rate of return on equity would 
compensate sponsors for bearing this risk. 
***** 

4. Provision of debt service in the event of 
service interruption would be borne by 
consumers through a tariff that becomes 
effective only after service commences. 14 * 

Unlike the Staffs proposal to reduce 
charges whenever the level of gas 
throughput falls below 60 percent of 
contract amounts, the reduction in 
charges described below will become 
effective only in the event of an 
extended total cessation of service. As 
already discussed, the 90 percent billing 
adjustment ratchet for any service 
diminution below 90 percent of tendered 
gas will reduce charges to eliminate 
return on equity. However, once the 
transporters wholly fail to provide any 
service, it is appropriate that return of 
equity be subject to forfeiture. 

The provision adopted here will be 
activated only in the event of the failure 
of the Alaskan segment or Northern 
Border segment to transport tendered 
volumes, and only when there is a total 
cessation of service for thirty 
consecutive calendar days. The 
provision would apply prospectively 
from the thirty-first day of service 
interruption, and would continue until 
such time as gas is again transported. 
Further, this provision will apply solely 
to that segment directly responsible for 
the service interruption. 150 Specifically, 
the Commission will require that 
commencing with the thirty-first day of 
total service interruption, that portion of 
the transporters’ charges attributable to 
equity costs (that portion of depreciation 
expense not necessary for debt service 
and associated taxes) shall be collected, 
subject to refund. Under no 
circumstance would debt service be 
impaired. 

A Commission hearing will be 
convened as soon as practicable after 
the end of the first month of total 
cessation of service. At that time, the 
transporter will be provided the 
opportunity to demonstrate that the 
extremity of the circumstances 
surrounding the service interruption 
warrants retention of equity costs by the 
transporter. If the transporter can 


149 Recommendation at XU. 43. 

,a °For example, if the Alaskan segment of the 
system were inoperable but the Northern Border 
segment were operational, no adjustment would be 
made to the charges by Northern Border. Likewise, 
if one or more of the Canadian segments of the 
system were inoperable but the Alaskan segment 
and the Northern Border segment were operational 
no adjustment would be made to the charges by 
either Alaskan Northwest or Northern Border. 


demonstrate that the failure to provide 
service was beyond the control of 
prudent managment, the revenues 
collected subject to refund will be 
retained by the transporter. If such a 
showing is not made, the revenues 
collected subject to refund must be 
returned to the shippers together with 
appropriate interest. 

While the Commission recognizes that 
consumers will be required to pay a 
portion of the transportation charges 
during the period that the Commission is 
considering whether equity costs should 
be refunded, that period should not be 
long. The ANGTA mandate to expedite 
will continue in force. The continued 
collection of equity costs by the 
transporter may also assist it in having 
revenues available to make necessary, 
and perhaps expensive, repairs to 
restore service. 

Consumers, on the other hand, will 
have the assurance that refunds, with 
interest, will be provided should the 
transporter fail to demonstrate that the 
total cessation of service was not the 
result of management imprudence. 

In that event, fairness requires that 
the appropriate transportation charge 
only recover actual operation and 
maintenance expenses, current taxes, 
and debt service. This reduced level of 
charges would continue until service is 
restored. 

This procedure provides the 
assurance to investors that debt service 
will be covered in all events as was 
contemplated in the President’s 
Decision . 151 It also provides that 
shippers and consumers would not bear 
equity costs when management is 
unable to demonstrate that events 
surrounding the service interruption 
justify the retention of such equity costs 
by the transporter. 

4. Billing Procedure . The selection of 
the period and method to calculate 
shippers’ transportation charges is the 
fourth issue affecting risk allocation for 
the Northern Border and Alaskan 
segments of the ANGTS project. 152 
According to the Alaskan Delegate, two 
alternative procedures were presented 
during the hearings in El Paso Alaska 
Company , Docket No. CP75-96, et oi 

The first would be to estimate the cost of 
service of the pipeline over a future six month 
period and then fix a constant monthly 
charge to recover this estimated six month 
cost of service. In the event that the estimate 
deviated from the actual cost of service, any 
accumulated undercharge would be added to. 
or any overcharge subtracted from the charge 
levied over the following six month period. 

The second approach ... would be to 
simply bill shippers monthly for the actual 


141 Decision at 100-101. 
'“See Delegate Report at 13. 


costs of service incurred during the previous 
month.... This could result in charges 
changing from month to month but would 
avoid any overcharging or undercharging. 
(Delegate’s Report at 13.) 

The Initial Decision in that proceeding 
recommended adoption of the six-month 
billing procedure. 153 The Presiding Judge 
found that the six-month billing affected 
only the timing of recovery of the 
charged rates and, therefore, no 
adequate justification had been 
presented for rejecting the proposal. He 
further postulated, however, that the 
monthly billing procedure would have 
also been acceptable. 154 

Each of the proposed tariffs before the 
Commission provides for a six-month 
billing procedure (see Section 6.8 of the 
General Terms and Conditions of the 
tariffs of Northern Border Pipeline and 
Alaskan Northwest Natural Gas 
Transportation Company). Commission 
approval of each of the tariff provisions 
is urged by the project sponsors as 
providing a mechanism to permit 
shipper tariff tracking provisions with 
transportation costs attributable to 
ANGTS. The proposal is also tentatively 
supported by New York. 155 

Staff acknowledges that the six-month 
billing procedure is neither unfair nor 
illegal. Staff contends, however, that 
billing shippers for the previous month’s 
actual costs provides certain 
advantages: (1) it would simplify the 
tariff by eliminating the surcharges and 
carrying charges which occur with a six- 
month billing procedure; (2) it would 
reduce billing controversies regarding 
methods of estimation; and (3) it would 
simplify review of transporters’ rates. 

Initially, the Commission agrees that 
the project sponsors’ proposed method 
of billing is neither illegal nor unfair. 
Each transporter will determine monthly 
the difference between its actual cost of 
service and the total charges collected. 
That difference will be accounted for in 
the transporter’s working capital 
allowance in rate base and, therefore, 
carrying charges will be recovered by 
the transporter when there have been 
undercollections or by the shipper when 
there have been overcollections. 

Moreover, while Staff s arguments in 
favor of a monthly billing procedure are 
credible, the Commission finds that on 
balance the six-month billing procedure 
will be adopted. Although cost-of- 
service billing is typically done on an 
actual basis, a six-month billing a 
procedure here would provide the 
transporter with a relatively stable flow 
of revenues. It would also enable the 


‘“Initial decision at 407-J08. 

" 4 ld 

'“New York, Initial Comment, at 8. 
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shippers to more accurately estimate 
their revenue requirements for the 
immediate future. 156 

The six-month billing procedure 
would also benefit the consumer by 
reducing the possibility of wide 
variations in monthly transportation 
charges. Such variations could be a 
result of the planned maintenance and 
scheduled down time proposed in the 
tariffs. Section 1.14 of the General Terms 
and Conditions of the Alaskan 
Northwest tariff and section 1.15 of the 
General Terms and Conditions of the 
Northern Border tariff show how the 
planned maintenance and scheduled 
down-time factors vary from month to 
month for the pipelines. 

Notwithstanding those monthly down¬ 
time variances, the January-June billing 
period contemplates effective operating 
days 167 that are essentially identical to 
the effective operating days for the July- 
December billing period. Thus, the 
proposed six-month billing period— 
which uses an estimating and 
subsequent balancing approach—would 
tend to level off the monthly bills, and 
would appear to be consistent with and 
a desirable accompaniment to the 
planned operation of the pipeline. 

The Commission will permit the 
billing procedures proposed by the 
transporters. However, the proposal to 
compute working capital allowance on 
the accumulated differences between 
the estimated cost-of-service and the 
actual cost-of-service will not be 
approved. Rather, carrying charges on 
such differences will be permitted in 
accordance with the Commission's 
Regulations. This approach is the 
normal treatment for similar amounts. 

B. Other Tariff Issues 

As noted at the outset of this 
discussion, several tariff issues have 
been identified through the comment 
procedure of this rulemaking, and as a 
result of the Commission's analysis of 
the proposed tariffs. Those issues are 
considered below. 

1. A valiability of Transportation 
Services. The Alaska Natural Gas 
Transportation Act states at Section 
13(a) that “no person seeking to 
transport natural gas in the Alaska 
natural gas system shall be prevented 
from doing so or be discriminated 


>M This feature may have significance in the 
Commission's consideration of the mechanics of 
flow through of the systems* charges by the 
shippers. The question of shipper.tracking is 
discussed above. See introduction to Section Vi 
147 Effective operating days are determined by 
multiplying calendar days for each month by the 
corresponding maintenance and down time factor. 
Effective operating days should translate, 
essentially, into relative volume throughput in euch 
month. 


against in the terms and conditions of 
service on the basis of the degree of 
ownership, or lack thereof, of the Alaska 
natural gas transportation system." A 
question has arisen about whether the 
availability clauses of the pro forma 
tariffs (§ 1 of the Rate schedule T-l and 
§ 1 of the Rate Schedule OT-1) comply 
with this provision of ANGTA. 

The pro forma tariffs each indicate 
that services will be available to any 
shipper under its service agreement. The 
tariffs do not specifically indicate, 
however, whether a service agreement 
will be available on a nondiscriminatory 
basis. It is thus possible that the 
availability provisions of the pro forma 
tariffs do not comply with Section 13(a) 
of ANGTA. 

In their joint comments. Alaskan 
Northwest and Northern Border state 
that the intent of each of the tariff 
provisions was not to deny access to 
any person seeking to transport natural 
gas. ,6H Rather, the intent was to 
recognize that each transporter is a 
contract carrier. 

Staff expresses its belief that the 
availability provisions were not 
intended to deny access to the pipeline 
but suggests that as now drafted the 
tariff provisions are ambiguous. Staff, 
therefore, proposes alternative 
language. 1511 For Rate Schedule T-l, Staff 
proposes: 

1. Availability. This Rate Schedule is 
available to any person desiring service as 
provided for by Secton 13(a) of the Alaskan 
Natural Gas Transportation Act of 1970 after 
execution of a service agreement with the 
Company. 

And for Rate Schedule OT-1. Staff 
further proposes: 

1. Availability. This Rate Schedule is 
available to any Shipper that is receiving 
service and has executed a service agreement 
under Rate Schedule T-l. 

The Commission has reviewed the 
proposed changes offered by Staff. 

These changes better reflect the 
intention that the services should be 
made available on a nondiscriminatory 
basis. The proposed changes of Staff 
should be substituted for the availability 
provisions now contained in each of the 
pro forma tariffs. 

2. Cost Allocation. Several cost 
allocation issues have been raised by 
the filing of the transporters’ tariffs and 
the comments thereon. The central 
issues to be decided are: 

(a) Should costs be allocated to 
various shippers on the basis of the 
relative volume units (Mcf) transported 
through the system or, alternatively, on 


Joint Comments. Tab 3. PL 2 at 1-2. 
t5 *Staff Initial Comments at 42-43. 


the basis of relative energy units 
(Dekatherms) transported through the 
system? 

(b) Should Alaskan Northwest’s 
system be segregated into two zones for 
rate purposes, or should the costs be 
composited and allocated to various 
shippers on the basis of the number of 
miles of system used by each shipper? 

The determination of each of these 
issues has a greater impact upon the 
State of Alaska than any other party. 

The issues are created, in the first 
instance, by the expected delivery of 
Prudhoe Bay gas within Alaska. As 
Alaska stated in its initial comments: 

Alaska has been pursuing and evaluating 
proposals to utilize natural ga9 liquids from 
Prudhoe Bay in Alaska as a feedstock for a 
new petrochemical facility. 160 

The Commission agrees with the 
statements included in Alaska's initial 
comments to the effect that the Alaskan 
Northwest portion of ANGTS is not 
contemplated to be a “dual-phase 
transportation facility’* and that 
Alaskan Northwest’s tariff is 
“constructed on the assumption that 
there would not be a separate transport 
of liquids." 161 It is the Commission’s 
understanding that all the fluids moving 
through the Alaskan Northwest pipeline 
will be in a gaseous state. There will be 
no droplets, slugs, or phases (or any 
portion of the fluid to which any similar 
term can properly be applied) in the 
pipeline which will be in liquid form. 

What must be considered, however, is 
that certain portions of the gaseous 
stream being transported are liquefiable 
in a hydrocarbon extraction plant. It 
seems apparent from Alaska’s 
statements that it intends to extract, or 
cause to be extracted, certain liquefiable 
hydrocarbons from the total gas stream 
passing from Prudhoe Bay through the 
State of Alaska. The central question 
that must be addressed is how should 
transportation costs be allocated to any 
"off-take" of gas within Alaska 162 if the 
composition of the gas is changed by 
extraction operations occuring after the 
gas has entered ANGTS. 163 Alaska 
states in its reply comments: 

The cost allocation methodology is of no 
great consequence because whatever the cost 
allocation methodology, the bottom line will 


,fi0 Alaska, Initial Comments at 7; see also Alaska. 
Initial Comments at 10. 

Wl Id. at 7 (statement attributed to Alaskan 
Northwest). 

193 See Alaska, Initial Comments at 8-9 for 
detailed discussion of “Off-Taka’* considerations 
and legal requirement to permit in-state withdrwal 
of royalty gas. 

““ The determination of this question does not 
require the establishment of a “separate liquids 
rate,” which was suggested as a possibility by 
Alaska. 
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be that the entire cost of service is 
recovered. 1 * 4 

Alaska goes on to State: 

There is no question that Alaska must be 
charged a just and reasonable rate for its 
shipment.'* 5 

The Commission agrees with the latter 
statement but cannot accept the former 
assertion. The tariffs must provide a 
mechanism for allocating ANGTS's 
costs that gives proper recognition to the 
planned utilization of the project and the 
attendant cost responsibility. The 
consequence of an improper cost 
allocation method would be that certain 
shippers would be effectively 
subsidizing the operations of other 
shippers. Furthermore, it is important 
that guidance be given to the potential 
users of Alaskan gas so that they may 
evaluate their participation in this 
project. 

For the reasons explained below, the 
Commission determines that energy 
units (Dekatherms) rather than volume 
units (Mcf) should be used as the basic 
allocation units for apportioning 
Alaskan Northwest's cost-of-service. 
Additionally, the Commission will 
require that distance (miles) be factored 
into the cost allocation procedures. 
Finally, the Commission will require that 
Northern Border's cost-of-service also 
be allocated on a Dekatherm-mile basis. 

Consideration of the essential purpose 
of ANGTS and certain elementary 
chemical facts is basic to properly 
resolving the issue of cost allocation. 

The ANGTS is being constructed as a 
transportation system to deliver energy 
to Alaska and the contiguous forty-eight 
States. The value of the system to most 
of the gas consumers is the amount of 
energy that will be made available 
through the system. Various industrial 
customers could benefit more by 
extracting certain of the constituents 
from the gas stream because of the 
chemical and physical properties 
peculiar to those constituents. 

Therefore, the value of the ANGTS to 
certain industrial customers is derived 
more from the discrete chemical and 
physical properties of the components 
that can be extracted from the gas 
stream rather than from the heat energy 
value of the total gas stream being 
transported. 

Products that normally would be 
removed in a hydrocarbon extraction 
process (ethane, propane, butanes and 
pentanes-plus) have a higher heat value 
per unit of volume than the principal 
constituent remaining after processing 


' 54 Alaska, Reply Comments at 4. 


(methane). 166 This is obvious from the 
following: 


Meeting value 

Gas component (dekatherms per Mcf) 


Methane__ 1.0 

Ethane_ 1.8 

Propane- 25 

Butanes........._ 3.3 

Pentaneeplus --- 5.0 *± 


Based upon the information presented 
in the proceedings before the FPC 
involving the competitive applications to 
construct an Alaska gas transportation 
system, 167 the gas available at a gas 
processing and conditioning plant could 
have the following composition of 
hydrocarbons: 


Gas component 


Percent 


Methane_ 85 1 

Ethane- 7.8 

Propane_ 40 

Butanes -....... 1 .2 

Pentanes-plus._.. .2 


“Docket No. CF75-96. etal^ transcript a! 19.496 
(testimony of Exxon Corpj. Percentages do not add to 100% 
because carbon dkmde and nitrogen, which do not have any 
heating value, have been omitted. 

The gas leaving Prudhoe Bay is 
sufficiently rich in liquefiable 
hydrocarbons (ethane and heavier 
hydrocarbons) to make extraction 
somewhere on ANGTS attractive. 
Alaska indicates that it may be 
economical to extract certain of the 
hydrocarbons within the State of 
Alaska. 169 It is quite obvious from 
comparing the heating value of the 
various gas components with the 
indicated composition of gas leaving 
Prudhoe Bay, that removal of all or any 
portion of the components other than 
methane would significantly affect the 
heating value of the remaining gas 
stream. For example, the gas stream 
after processing at a hydrocarbon 
extraction plant could essentially have 
the following hydrocarbon composition: 


Gas component 


Percent m 


Methane-- 93.5 

Ethane- 3 j) 

Propane__..__ 1.0 

Butanes_,__ 05 

Pentanes-plus_ 0 


m As before, the percentages do not add to 100% because 
of the onweton of carton dtaxide and nitrogen 

The heating value of gas leaving a 
hydrocarbon extraction plant with the 
above illustrative composition would 
have a heating value of approximately 
1054 Btu per cubic foot (1.054 
Dekathenns/Mcf). The gas leaving 
Prudhoe Bay with the compostion shown 
at page 195 would have a heating value 


144 Substantial amounts of methane could also be 
required in a fertiliser manufacturing complex. 

147 Docket Nos. CP75-98, et oL 
m Alaska. Initial Comments at 7. 


of 1148 Btu per cublic foot. The 
extraction operation depicted by this 
example results in a loss in heating 
value of 94 Btu per cubic foot, or eight 
percent. 

The implied results of any extraction 
operation that removes any “heavy" 
hydrocarbons (ethane, propane, etc.) are 
quite clear. Those customers purchasing 
gas downstream from the extraction 
operation must purchase greater 
volumes of processed gas to produce the 
same amount of heat energy that lesser 
volumes of unprocessed gas would 
produce. The type of extraction 
operations described above would 
effectively deprive other gas consumers 
of useable amounts of heat energy. As 
has been shown, the magnitude of 
deprivation of usable heat energy is not 
in proportion to volumes of liquefiable 
components removed in the extraction 
operation but is related to the heating 
value of the components removed. 
Therefore, allocation of the ANGTS 
costs on a volumetric basis would not be 
proper if extraction operations change 
the composition of the gas received into 
the system. 

Recognizing the potential that some 
processing of Alaska gas to remove 
liquefiable hydrocarbons will likely 
occur at some place along the 
ANGTS, 171 the Commission decided to 
address the cost allocation issue in that 
context in this Order. 172 The 
Commission’s goal is to require a cost 
allocation method that most equitably 
apportions ANGTS costs to all shippers. 
Failure to resolve the issue at this time 
would result in uncertainties of cost 
allocation and could result in the 
institution of another proceeding to deal 
with the issue. 

This Commission does not know what 
form or to what extent extraction 
operations may eventually be conducted 
along the ANGTS, either in Alaska or at 
other locations. If the State of Alaska, or 
others, conduct hydrocarbon extraction 
operations similar to those illustrated 


171 See. e.g.. Alaska. Initial Comments; see also 
proposed gas purchase contract between Northern 
Natural Gas Company and Exxon Corporation filed 
with the Commission May 25,1979. 

177 The Commission is siso aware that cost 
allocation may be sensitive to the carbon dioxide 
content of the gas being transported. If gas were 
Injected into the pipeline with a carbon dioxide 
content above that now contemplated by Alaskan 
Northwest's Tariff (1%). the system would have a 
greater capacity to transport liquefiable 
hydrocarbons. The system would then however, be 
transporting a larger quantity of inert gases. 

The Commission also recognizes that resolution 
of the cost allocation issue could impact the 
economic considerations of the carbon dioxide 
issue interested parties are invited to address this 
interrelationship in their reply comments on this 
issue pursuant to the Notice issued May 16.1979. in 
this docket. 
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above, equity and sound regulatory 
policy require that ANGTS costs be 
allocated on a heat energy or thermal 
(Dekatherm) basis rather than a 
volumetric basis. To guard against any 
inequitable apportionment of ANGTS 
costs which could be attendant with a 
volumetric cost allocation approach, the 
Commission will require that the costs 
of Alaskan Northwest and Northern 
Border be allocated on a thermal 
(Dekatherm) basis. 

The Commission’s determination to 
require that ANGTS costs be allocated 
on a heat energy (Dekatherm) basis 
rather than a volumetric (Mcf) basis is 
not reached based on an extensive 
review of incremental costs of 
transporting liquefiable hydrocarbons. 
Rather, the Commission views the heat 
energy basis as the most equitable 
method of allocating costs incurred by 
this system in rendering the services 
permitted under the pro forma tariffs. It 
may be argued, for example, that there 
is no substantial increase in the cost of 
transporting the various constituents of 
natural gas. What must be considered, 
however, is that the tariffs now 
proposed by the transporters are for the 
transportation of a common supply of 
natural gas. 173 There are no announced 
plans for any shipper to tender discrete 
hydrocarbons or other gases for 
movement through the system. 

Therefore, any upstream off-take of 
liquefiable hydrocarbons would 
effectively mean that shippers with 
delivery points downstream of the 
extraction operations would have to 
contract for the delivery of a greater 
volume of gas to produce the same 
amount of heat energy that a lesser 
volume of unprocessed gas would 
produce. This feature is the basis for the 
Commission determination that energy 
units rather than volume units should 
serve as the basic cost allocation unit 
for the ANGTS. 

Having determined that energy units 
(Dekatherm) rather than volume units 
(Mcf) should be used for cost allocation, 
the ’’zones versus mileage” issue must 
be decided. Three of the most commonly 
used methods of allocating an interstate 
gas pipeline’s cost-of-service to sales 
and services performed in different 
geographical areas are (a) zone-gate 
method, (b) system-wide method, and (c) 
Mcf-mile or Dekatherm-mile method. 

The zone-gate method allocates costs 
attributed to the first upstream zone 
between sales and services performed in 
that zone and sales and services 
performed in all downstream zones. The 
costs incurred in the second upstream 
zone, together with costs allocated to 


Joint Comments Tab 3. Pt. 2 at 4-5. 


that zone from the first upstream zone, 
are composited and allocated between 
sales and services performed in the 
second upstream zone and sales and 
services performed in all zones 
downsteam of that zone. The process is 
continued, sequentially, for all zones, 
resulting in the last downstream zone 
being assigned all costs incurred within 
that zone plus costs allocated to that 
zone from all upstream zones. This 
Commission has approved the zone-gate 
method in the past for a very limited 
number of interstate gas pipelines based 
upon the peculiar circumstances 
surrounding their operations and 
expansion. 174 This method would 
typically allocate more costs to 
downstream customers than other 
methods. 

The system-wide method of cost 
allocation makes no distinction between 
the geographical locations where sales 
and services are performed. This 
method has been approved by the 
Commission for those pipelines whose 
diverse sources of gas supplies and 
whose operations are of such an 
integrated nature as to effectively 
reduce or greatly minimize any 
differences in the cost of providing sales 
and services in different geographical 
locations. 175 

The most commonly used cost 
allocation method for long-distance 
interstate gas pipelines is the Mcf-mile 
or Deka therm-mile method. This method 
is premised on two essential principles: 

(1) the pipeline is a system designed to 
provide sales and services over a long 
distance, and (2) the costs of providing 
sales and services vary in relation to 
distance or the length of the system 
required to provide the particular sales 
or services. 

Alaskan Northwest proposes to 
allocate costs between its proposed two 
zones essentially on a zone-gate 
method. For the reasons set forth below, 
the Commission does not approve 
Alaskan Northwest’s proposed zone- 
gate approach but will require that 
Alaskan Northwest’s total cost-of- 
service be allocated on an energy- 
distance basis (Dekatherm-miles) 
between any gas delivered in Alaska 
and gas delivered to the Foothills 
system at the Alaska-Yukon border. 
There are not sufficient reasons at this 
time supporting the establishment of 
rate zones on any basis (zone-gate or 
otherwise) within the State of Alaska. 
Separate rate zones are normally 
supported by recognizing that precise 


1,4 See. e.g. United Gas Pipe Line Company. 
Docket No. G-9547, 25 FPC 20 (Jan. 4.1961). 

in See. e.g.. Consolidated Gas Supply Corporation 
Opinion No. 819 (Aug. 12,1977). 


allocation of costs cannot be made for a 
large number of delivery points over a 
relatively short distance, and by 
recognizing the administrative 
advantage (for both the seller and 
purchasers) of billing a particular 
customer or group of customers at the 
same rate for as much gas as possible. 176 
The gas delivery points in Alaska will 
likely be small in number, 177 therefore, 
no administrative advantages of 
separate rate zones are apparent. 
Additionally, it is reasonable to expect 
that proper cost responsibility can be 
ascertained for each gas delivery point 
in Alaska under the Dekatherm-miles 
basis. In summary, the circumstances of 
Alaskan Northwest do not conform to 
criteria historically utilized by the 
Commission for establishing zones. 

The justifications offered by Alaskan 
Northwest for establishing two rate 
zones within the State of Alaska are 
generally as follows: 178 

(1) The cost of providing 
transportation service for gas delivered 
in Alaska can be more accurately 
ascertained by attributing the costs 
incurred within each zone to the 
shippers using the facilities in each 
zone; 

(2) Alaskan Northwest will likely 
provide two categories of transportation 
service: gas transported for use in 
Alaska, and gas that completely transits 
the state; 

(3) Substantial variations are 
expected in costs associated with the 
northern and southern portions of the 
Alaskan pipeline, with the portion north 
of Delta Junction being the highest cost 
in terms of investment per mile or 
investment per unit of capacity. 

The Commission is not persuaded that 
Alaskan Northwest’s proposed zones 
will result in an equitable distribution of 
costs. Alaskan Northwest's suggestion 
that its proposed method of cost 
allocation may produce more accurate 
results is not totally convincing, because 
as Alaskan Northwest indicates, even 
under, its proposed method, certain types 
of costs are not directly assignable to 
each zone and will have to be allocated. 
The company has proposed that such 
costs be assigned to each zone "in 
proportion to plant in service or the 
levels of contract service,” without 
showing that the method would result in 
a fair and proper distribution of costs. 


,7 *The feature recognizes the intergrated nature 
of many distributor customers who have multiple 
gas receipt points. 

,T7 Alaska. Reply Comments at 3. 
m "Responses to Data Requests by Alaskan 
Northwest and Northern Border" In response to a 
letter from the Commission’s Director of the Alaska 
Gas Project Office, dated April 20.1979; Joint 
Comments, Tab A. Pt. 2. 
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More important, however, is the fact 
that Alaskan Northwest’s proposed cost 
allocation method does not adequately 
recognize the conditions under which 
the system will be designed, constructed 
and operated. During at least the initial 
operation of the system, it is anticipated 
that Alaska’s share of gas will be 
shipped to the contiguous forty-eight 
States. Capacity will be provided for 
Alaskan royalty gas in not only the 
northern portion of Alaskan Northwest’s 
pipeline but also in the southern portion. 
The extent to which Alaska may 
continue to utilize the southern portion 
of the system will obviously depend 
upon how much of its royalty gas 
entitlement it chooses to "off-take” from 
the northern portion of Alaskan 
Northwest’s pipeline. 179 Alaska could 
very well choose to continue to ship a 
portion of its royalty gas through the 
southern portion of Alaskan Northwest’s 
pipeline, either for use within the 
portion of the State south of Delta 
junction 190 or for shipment to the 
Alaskan-Yukon border for delivery into 
the Foothills system. 

Alaskan Northwest’s characterization 
of two categories of transportation 
service is not adopted. The 
transportation services are essentially 
the same. Any differences in the 
services pertain only to the portion of 
the system (miles) used to provide the 
services, and the cost allocation method 
required by the Commission is intended 
to fully compensate for any such 
differences. 

Differences in the costs of 
constructing and operating the northern 
portion versus the southern portion of 
the Alaskan Northwest pipeline do not 
in themselves, require the establishment 
of zones. The higher costs of the 
northern portion (in terms of investment 
per mile or investment per unit of 
capacity) results from the planned long¬ 
term operation of ANGTS. and not 
because of discrete considerations 
relative to any "off-take" of gas by 
Alaska. Alaskan Northwest’s proposed 
zones would likely mean higher cost 
assignment to Alaska over the long-term 
than would a distance-of-transportation 
allocation method. The likely results of 
Alaskan Northwest’s proposed cost 
allocation method have not been 
justified. 

Weighing all of the considerations, it 
is the Commission’s judgment that 
Alaskan Northwest’s proposed zone- 
gate method of cost allocation should 
not be approved. The Commission 


119 See Alaska. Initial Comments at 5-9. 

,i# Delta Junction is the point selected by Alaskan 
Northwest as the division between the two 
proposed zones. 


concludes that the most equitable 
procedure for allocating Alaskan 
Northwest’s cost-of-service is embodied 
in an energy-distance basis (i.e., 

Dekatherm-miles), without the 
establishment of seperate rate zones. 

Northern Border proposes to allocate 
costs on an Mcf-mile basis. The 
Commission adopts the distance¬ 
weighing portion of Northern Border’s 
proposal (i.e., miles), but, for the reasons 
already explained with respect to the 
effects of any hydrocarbon extraction 
operations, will require that energy units 
(Dekathcrms) rather than volume units 
(Mcf) be used as the basic allocation 
unit. The Commission is not aware of 
any extraction operation plans on the 
Northern Border system. If gas entering 
and leaving the Northern Border system 
is not processed and remains of the 
same chemical composition, it would not 
matter whether volume units ot energy 
units were used for cost allocation, 
because the results would be the same. 
However, the cost allocation method 
required by the Commission puts all 
parties on notice of the economic 
context in which any contemplated 
extraction operations must be 
evaluated. 

As a final point on cost allocation, it 
must be made clear that the Commission 
views the cost allocation requirements 
for the Alaskan Northwest and Northern 
Border segments of ANGTS to be quite 
distinct from the cost allocation 
requirements for the Foothills system. 
The Commission’s determination that 
Alaskan Northwest’s and Northern 
Border’s costs-of-service should be 
allocated on an energy-distance basis 
(Dekatherm-miles) is dictated by the 
fact that there will likely be some 
extraction of various components of 
Prudhoe Bay gas. Even with extraction 
operations occuring in Alaska, the gas 
delivered to the Foothills system at the 
Alaska-Yukon border would probably 
have a higher heating value than any 
gas originating in the Mackenzie Delta 
area and introduced into the ANGTS at 
Whitehorse, Yukon Territory. The same 
heating value disparity could also be 
attendant with any other gas originating 
in other areas of Canada and introduced 
into the Foothills system. The reverse 
could also conceivably occur if gas input 
in Canada had a heating value higher 
than Alaska gas delivered at the 
Alaska-Yukon border. 

In any event, the Agreement Between 
the United States of America and 
Canada on Principles Applicable to a 
Northern Gas Pipeline (Agreement on 
Principles) has a firm mechanism 
established to give full recognition to 
any difference in the composition and 


quality of gas received by the system. 231 
If Canadian gas entered the pipeline 
system with a heating value less than 
the heating value of Alaska gas entering 
the pipeline system at the Alaska/ 
Yukon border, the Agreement on 
Principles requires that any dilution in 
the heating value of Alaska gas would 
be fully recognized in the allocation of 
Foothills’ cost-of-service and in gas 
deliveries. This adjustment would be 
necessary so that a disproportionate 
share of Foothills* cost-of-service would 
not be imposed on the American 
consumers. Specifically, the Agreement 
on Principles provides in pertinent part: 

It is agreed that the following principles 
will apply for purposes of cost allocation 
used in determining the cost of service 
applicable to each shipper on the Pipeline in 
Canada: 

a) The Pipeline in Canada and the 
Dempster Line will be divided into zones as 
set forth in Annex I!. Except for fnel and 
except for Zone 11 (the Dawson-Whitehorse 
portion of the Dempster Line), the cost of 
service to each shipper in each zone will be 
determined on the basis of volumes as set 
forth in transportation contracts. The 
volumes used to assign these costs will 
reflect the original BTU content of Alaskan 
gas for U.S. shippers and Northern Canadian 
gas for Candian shippers, and will make 
allowance for the change in heat content as 
the result of commingling. Each shipper will 
provide volumes for Tine losses and line pack 
in proportion to the contracted volumes 
transported in the zone. Each shipper will 
provide fuel requirements in relation to the 
volume of his gas being carried and to the 
content of the gas as it affects fuel 
consumption. lM 

The Commission’s determination with 
respect to cost allocation for the 
Alaskan Northwest and Northern Border 
segments of the ANGTS does not in any 
way change the interpretations, or the 
application thereof, of the cost 
allocation methods defined and agreed 
to by the United States and Canada. The 
cost allocation procedures set forth in 
the Agreement on Principles for the 
Foothills segment are required because 
of the potential dilution of Alaska gas 
caused by commingling of that gas and 
Canadian gas that will likely have a 
lower heating value. While the cost 
allocation procedures required by the 
Commission for the Alaskan Northwest 
and Northern Border segments of 
ANGTS are necessary to properly 
allocate costs to any extraction 
operations that may be conducted on 
those two segments, it is the 
Commission’s understanding thal no 
extraction operations will be conducted 
on any ANGTS gas in transit through 
Canada. If any extraction operations 

l$ * Decision at 47-66. 
ln Id. at 57-58. 
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were conducted, however, the allocation 
of Foothills' cost-of-service should fully 
account for any such operations. 

3. Accounting and Rate Treatment for 
line Pack. The Staffs initial comments 
raised an issue related to line pack. The 
issue is succinctly described in the 
Staffs example; 

Suppose shippers A & B initially hold title 
to 100% of the line pack worth $10,000,000. 
Each files a rate application with the 
Commission to include $5,000,000 in rate base 
to recover carrying charges (return h taxes) 
on their line pack investment. Three months 
later. Shipper C. a new user of the system, 
begins transporting gas. and is assigned one- 
third of the existing line pack. Shipper C Tiles 
a rate case and claims $3.3 million in rate 
base attributable to line pack. Unless 
Shippers A h B voluntarily reduce rates 
under Section 4 of the Act, the Commission, 
under current law would be required to 
approve the rate treatment sought by Shipper 
C without legal right to automatically lower 
the rates of Shippers A and B. 1 Thus 
consumers would bear carrying charges on 
$13.3 million in total jurisdictional rate bases 
when the aggregate line pack investment is 
only $10 million. 

1 The Commission’s only recourse would be 
to establish an investigation under Section 5 
of the Natural Gas Act and order any 
resulting rate reduction to become effective 
prospectively after hearing. The hearing may 
involve a lengthy inquiry into all aspects of 
the Shippers’ costs of service. lM 

The Staffs initial comments suggested 
two different approaches for handling 
the costs of line pack: 

. . . Either require ANGTS sponsors to pay 
‘rent’ or carrying charges on line pack used 
by the system (these carrying charges would 
then be an operating expense for the pipeline 
and recoverable through the cost of service 
tariff) or require ANGTS shippers to 
automatically ‘track’ changes in line pack. 1 * 4 

The reply comments of Northern 
Border and Alaskan Northwest assert 
that this issue should not be considered 
in this rulemaking. Instead, the project 
sponsors argue the matter should be 
decided in the proceeding that 
addresses the shipper tracking issue. 

Shippers will incur substantial costs 
in providing natural gas for line pack in 
order for their gas to be transported 
through the ANGTS. It is important that 
the shippers be able to recover the costs 
actually incurred. Therefore, any 
method for recovery should provide for 
adjustment when a shipper's line pack 
obligation changes (either increases or 
decreases) with attendant changes in 
cost. Staff has presented an alternative 
which would have the transporters 
compensate the individual shippers for 
the carrying costs on their separate line 


,u Staff. Initial Comments at 28-29. 
'"Id. at 29. 

'“Joint Reply Comments at 38. 


pack contributions and recover the 
amounts through the transportation 
tariffs. This would have the advantage 
of facilitating recovery of the actual 
costs borne by the shippers, but it would 
impose an unnecessary added cost 
recovery burden upon the transporters. 

In the discussion on tracking of costs 
by shippers, the Commission expressed 
a receptiveness to proposals for 
automatic flow-through of ANGTS 
charges for shippers subject to the 
Commission’s jurisdiction, provided 
such shippers make an appropriate 
showing that the flow-through 
mechanism will result in a matching of 
costs and revenues. The mechanism 
could also provide for recovery of actual 
costs attributable to line pack.The 
Commission will, therefore, defer the 
specification of any particular recovery 
mechanism pending receipt of the 
ANGTS cost flow-through proposals by 
individual shippers based upon their 
particular circumstances. Such 
proposals should include methods for 
recovery of line pack costs that will 
reflect actual cost incurrence based 
upon actual line pack obligations. 

4. Lateral Line Policy . The pro forma 
tariff of Alaskan Northwest contains the 
following provision: 

Company will construct, operate and 
maintain lateral delivery lines on a 
nondiscriminatory basis and render related 
service under an appropriate Rate Schedule. 
Nothing in this policy statement shall require 
Company to file an application for a 
certificate of public convenience and 
necessity under Section 7(c) of the Natural 
Gas Act. . . . (Section 19.2 of the General 
Terms and Conditions) 

By letter dated April 27,1979, the 
Director of the Commission’s Alaska 
Gas Project Office requested Alaskan 
Northwest to explain this provision. The 
primary concern was that the proposed 
tariff language could be interpreted as 
establishing a waiver of Alaskan 
Northwest's obligation to file for a 
certificate of public convenience and 
necessity if lateral delivery lines were 
constructed. 

The joint reply comments of Alaskan 
Northwest and Northern Border 
responded to the inquiry, indicating that 
the referenced language was only 
intended to clarify that Alaskan 
Northwest was under no obligation to 
file for a 5 7(c) application at the request 
of a shipper or other party. If the 
company were to choose to construct 
lateral delivery lines, the comments 
assure the Commission that appropriate 
certificates of public convenience and 
necessity would first be sought 1 * 7 


' M See Section VI. Introduction. 
,M Joint Reply Comment at 51. 


The Commission accepts the 
explanation set forth in the comments of 
the project sponsors. In order to avoid 
any subsequent confusion or 
controversy however, Alaskan 
Northwest should revise its tariff in 
accordance with the explanation 
provided in the comments and accepted 
by the Commission. 

5. Certain Quality Standards Other 
Than CO, Content The Commission 
indicated at the outset of this discussion 
of tariff issues that it would defer 
resolution of the issue of the permissible 
level of CO, content in the gas stream. 
Other issues related to quality standards 
can, however, now be addressed. 

Questions have been raised by Sohio 
related to the quality standards for 
water content and sulfur (hydrogen 
sulfide, mercaptan sulfur, and total 
sulfur). Sohio contends that the tariff 
standards are excessive and not 
justified. Further, Sohio objects to the 
water quality standard being stated on a 
volume basis (pounds per Mcf) rather 
than on a dew-point temperature basis 
(degrees Fahrenheit), and the mercaptan 
sulfur standard being stated on a mass 
basis (grains per 100 cubic feet of gas) 
rather than a volume basis (parts per 
million). 188 The quality standards stated 
in the pro forma tariffs are the standards 
that have been known to the parties for 
the past several years, and no other 
quality standards have been advanced 
and supported by any party. 

The joint reply comments of Alaskan 
Northwest and Northern Border state: 

The project company tariffs have proposed 
stringent quality requirements because we 
believe it the obligation of the ANGTS 
project to provide the lowest possible 
reasonable cost of transportation. If 
producers such ss Sohio have a proposal 
which would be consistent with the public 
interest which would demonstrate some 
benefit to the consuming public by relaxation 
of ANGTS quality standards, certainly 
Alaskan Northwest and Northern Border 
would be willing to consider such a 
proposal. 188 

The exact quality standards required 
for gas to be transported through 
ANGTS will, of course, depend upon the 
final design of the system. Absent a 
showing that the quality standards 
stated in the pro forma tariffs are not 
compatible with the approved final 
design of ANGTS, the Commission has 
no basis for ordering different 
standards. Accordingly, the water and 
sulfur standards proposed by the 
transporters will be permitted to be 
included in the tariffs subject to any 
revisions that may be required to 


Sohio, Initial Comments at 1-3. 
'“Joint Reply Comments at 22. 
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comport with the final pipeline system 
design. 

6. Modification of Article 4 of the 
Service Agreement . Article 4 of the 
service agreement of each pro forma 
tariff contains language that has 
generated comments from the Staff and 
the States of Alaska and California. 
Article 4 in each agreement obligates a 
shipper to make payments to a 
transporter in accordance with the tariff 
“Rate Schedules, the General Terms and 
Conditions and the other applicable 
provisions of [thej Agreement’*. 

The State of Alaska is concerned that 
there is no express recognition in Article 
4 that a shipper's obligation to pay is 
qualified by the adjustments set forth in 
Section 5 of Rate Schedule T-l. Alaska, 
therefore, proposes that each service 
agreement be modified to state that the 
obligation of a shipper to pay is subject 
to the adjustments provided in Section 5 
of Rate Schedule T-l of each tariff. 190 

The reply comments of the project 
sponsors indicate that Section 5 billing 
adjustments are recognized in the 
service agreements because of the 
reference in each agreement to “Rate 
Schedules.*’ The sponsors state that 
Article 4 of each agreement is neither 
intended to override nor qualify in any 
way the billing adjustments provided in 
Section 5 of Rate Schedule T-l. 191 

If the Commission determines, 
however, that explicit reference should 
be given to the relationship between the 
two provisions, then the project 
sponsors agree with Alaska that the 
relationship should be recognized in 
Article 4 of each service agreement. 
However, the sponsors disagree with 
Alaska about where the modification 
should appear. 

The modification proposed by the 
State of Alaska provides: 

Shipper shall make payments to company 
in accordance with the rate schedules, the 
general terms and conditions and the other 
applicable terms and provisions of this 
agreement. Shippers obligation to pay its 
allocable share of company’s cost of service 
shall be absolute and unconditional under 
any and all circumstances (subject only to the 
adjustments expressly provided for in Section 
5 of Rate Schedule T-l) . . . . ,92 

The project sponsors’ alternative 
states: 

Shipper shall make payments to Company 
in accordance with the Rate Schedules 
(including Section 5 of Rate Schedule T-l). 
the General Terms and Conditions, and the 
other applicable terms and provisions of this 
Agreement. ,BS 


190 Alaska. Initial Comments 8t 9-10. 

1,1 Joint Reply Comments at 32-35. 

,n Alaska. Initial Comments at Attachment R 
,w Joint Reply Comments at 33. 


The sponsors argue that their 
proposed alternative is preferable. In 
their view, the language proposed by 
Alaska will not recognize that a 
shipper’s payment obligation can be 
affected by tariff provisions other than 
Section 5. They cite Section 6 of the 
General Terms and Conditions—which 
also addresses billing and payment 
matters—as an example of a tariff 
provision that also affects a shipper’s 
payment obligation, 194 

The Commission views modifications 
of the type proposed by Alaska to be 
beneficial whem ambiguities can be 
clarified and possible disputes thereby 
avoided. On that basis, it appears 
appropriate to provide express 
recognition of the relationship between 
Article 4 of the service agreement and 
Section 5 of Rate Schedule T-l. 
However, because the method of 
clarification proposed by Alaska may 
itself create ambiguities, the alternative 
modification proposed by the project 
sponsors will be accepted. 

Staff also voices concern with Article 
4. Staff argues that Article 4 is 
duplicative of other provisions in the pro 
forma tariffs, e.g. § 6.3 of the General 
Terms and Conditions. Staff further 
argues that Article 4 should expressly 
release a shipper from his obligation to 
pay if there is a willful refusal on the 
part of a transporter to perform. 195 

The project sponsors respond that 
Article 4 is necessary to explicitly 
recognize that the obligation of a 
shipper to pay will be absolute and 
unconditional. The sponsors assert that 
the provision was insisted upon by the 
sponsors' financial advisors a 9 a means 
of aiding the financing of the project. 

Staff may be correct that Article 4 is 
duplicative of other provisions in the 
tariff. However, when that is the sole 
objection and there is no contention that 
Article 4 is contradictory of other tariff 
provisions or that it creates ambiguities, 
then the Commission is not inclined to 
order the deletion of the provision in the 
circumstances presented here. To the 
extent that Article 4 will aid the 
financing of the project and is merely 
duplicative of other provisions, the 
Commission will permit its retention in 
the tariffs. 

The sponsors also respond to the 
proposal of Staff that a release of 
payment obligations should occur if 
there is a willful refusal to transport gas. 
The sponsors argue that explicit 
recognition of a willful refusal to 
perform will not affect the reliability of 
service, since it is unlikely that a willful 
refusal would occur. That is so. 


,1M Join! Reply Comments at 33. 

*** Staff Initial Comments at 17-19. 


according to the sponsors, because thej*e 
could be private actions for damages 
and there is already included in the 
tariffs a provision that reduces th# 
return on equity should a transporter fail 
to accept tendered gas. Finally, should 
there be a willful refusal to perform, the 
sponsors assert that the Commission 
can institute an investigation and issue 
a remedial order, if necessary. 196 

Although the Commission agrees that 
shippers should not be subject to a 
payment obligation where there is a 
willful refusal by a transporter to 
perform, the Commission cannot 
endorse the proposal of Staff. In the 
Commission’s analysis, the unlikelihood 
of a willful refusal, together with the 
potential problems that may result from 
adoption of Staffs proposal, adequately 
argue against the proposal. 

As stated by the project sponsors, the 
likelihood is small that transporters 
would willfully refuse to perform. More 
importantly, however, the prospective 
definition of a “willful'* failure to 
perform, and an appropriate remedy, is 
difficult, if not impossible. 

In light of these considerations, the 
Commission is of the view that the 
better course of action would be to 
recognize that any shipper contending 
there was a willful failure to perform 
con seek appropriate relief through the 
Commission. 

The State of California argues that 
Article 4 of the service agreement 
should not be construed to limit the 
Commission's authority to review 
recovery of equity investment in the 
event of project failure after operations 
commence. 197 The Commission’s review 
obligations under the Natural Gas Act, 
however, shall continue. California’s 
concerns, therefore, are unnecessary. 

7. Failure to Deliver Gas. Another 
issue identified by Staff concerns 
whether equity costs should be reduced 
because of a failure by a transporter to 
deliver gas, rather than a failure to take 
receipt of tendered gas. Staff argues that 
the shippers should be given “explicit 
protection against diversion or loss of 
gas supply after it enters the control of 
transporters." 198 

In their reply comments the project 
sponsors contend that this provision is 
unnecessary. They assert that no gas 
will knowingly be accepted that cannot 
be delivered. Further, the sponsors argue 
that a billing adjustment keyed to gas 
receipt rather than gas delivery would 
be easier to administer. If the billing 
adjustment were keyed to gas deliveries 
rather than gas receipts, the sponsors 


m Joint Reply comments at 34-35. 
ltn California, Initial Comments at 6. 
‘••Staff. Initial Comments at 17. 
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itemize three considerations that would 
complicate billing adjustments: ”(i) the 
possibility of multiple delivery points, 

(ii) variations in fuel use and losses, and 

(iii) variations in seasonal capacity.” 199 

The Commission agrees with the 

project sponsors. The billing adjustment 
procedure for failure to accept tendered 
gas presents a relatively simple 
approach to protect the shipper, and any 
modifications to the tariff that 
complicate that mechanism are not 
desirable. That factor, taken together 
with the unlikelihood that the 
transporters would accept gas when 
there is an anticipation that it cannot be 
delivered, is sufficient reason to reject 
Staffs proposal. 

8. Review of Equity Rote of Return. 
After completion and commissioning of 
operation, the rate of return on equity 
allowed by the Commission is termed 
the Operation Phase Rate. The value of 
this rate should be comparable to rates 
of return allowed for other pipelines 
with similar operating risks. Once in 
operation this rate should be altered to 
reflect any changes in rates allowed for 
other pipelines with similar risks or if 
risk factors for this project change. The 
issue first raised in the letter to the 
project sponsors from the Director of 
Alaska Gas Project Office (April 27, 
1979) is what procedure should be used 
to review this rate of return and 
determine if a change is reasonable. 

The Staffs initial comments argue 
that the Operation Phase Rate should 
automatically be adjusted through a 
formula tied to changes in 
capitalization. 200 Though capitalization 
is an important factor in determining 
rates of return, this procedure would 
ignore other equally important factors 
such as overall changes in required rates 
of return in the nation’s economy due to 
changes in inflationary expectations or 
changes in risk factors. 201 

The project sponsors argue that the 
only review of the Operation Phase Rate 
should be by Commission action under 
Section 5 of the Natural Gas Act. 202 The 
disadvantage of this approach is that the 
burden of proof would be placed upon 
the Commission and any 
redetermination of rate of return would 
have prospective effect only. 

A third approach, discussed in more 
detail in Section 11.B.3, is suggested in a 
paper prepared for the Alaska Gas 
Project Office by Professor Jerome 
Hass. 203 This approach would tie or 


,9# Joint Reply Comments at 30-31. 

100 Staff. Initial Comments at 35-41. 

*°‘At the time of the submission of a financing 
plan the Commission will also review the proposed 
capitalization over the life of the project, 
joint Initial Comments, Tab 3. Ft 3. 

■“Hass Report at 14-18. 


index the Operation Phase Rate to 
interest rates. As interest rates change, 
the Operation Phase Rate would adjust 
automatically. Though interest rates are 
an important guide to equity rates of 
return, this indexing would still not 
adjust for many other important factors 
affecting rates of return. Thus, an 
additional review of some sort would be 
necessary in addition to this formula 
which would tie the Operation Phase 
Rate to interest rates. 

After evaluating the above three 
approaches, the Commission has 
determined that a periodic rate of return 
review is a superior approach. On a 
periodic basis, the project companies 
shall submit a Section 4 application 
which shall justify the appropriate 
Operation Phase Rate to be applied 
during that prospective period. A 
portion of revenues collected during the 
period prior to a Commission 
determination of the appropriate rate of 
return for that period will be subject to 
refund pending a final disposition of the 
rate of retunf issue. The revenues 
subject to refund will be only those 
attributable to the rate of return on 
equity and associated taxes. 

Though the Commission has 
determined that the tariffs shall provide 
for a periodic rate of return review, the 
Commission will not specify at this time 
the length of the period but will defer 
that decision to the final project 
certification proceeding after the 
submittal of a financing plan. The 
financing plan may contain information 
that is relevant to this determination. 201 

The Commission's disposition of this 
issue reflects a reasoned balancing of 
consumer protection and financing 
considerations. In their analysis of this 
issue, the project sponsors argued that 
three principles are critical in any future 
review of the Operation Phase Rate: 

(a) All matters affecting the rate sould be 
considering not just capitalization as 
suggested by Staff. 

(b) Any review must be limited to the 
Operation Phase Rate without express or 
implied review or reconsideration of the tariff 
or service agreement. 

(c) Any review must not result in 
impairment of the project economics which 
formed the basis for investments. 

The Commission agrees that any 
future review should generally abide by 
these principles, and that it should 
conduct its review specifically subject to 
(a) and (b). It is the Commission's 
intention that during any future rate of 
return review the proper impact of all 


A relevant precedent is the three-year review 
required in purchased gas adjustment clauses. A 
similar period does not seem unreasonable for this 
cost-of-service tariff but a final decision will not be 
made at this time. 


matters that affect the return on equity 
would be considered. Further, it is the 
Commission's intention that any review 
of the Operation Phase Rate would be 
limited to establishing the proper level 
of that rate. 

The Commission determination here 
to require review of the project's 
Operation Phase Rate is not a new 
concept. 206 The review procedure should 
in no way "result in impairment of the 
project economics which formed the 
basis for the investment,” because there 
is no inference or intent in the review of 
the Operation Phase Rate to disallow 
from the project's cost of service any 
actual and proper expenses. * ** 

9. Certain Issues Raised by 
California . California questioned 
whether a payment delinquency charge 
under Section 6.4 of the tariffs would be 
computed at 125 percent of the interest 
rate applicable to delinquencies but any 
repayments to the shippers would be at 
100 percent of the same interest rate. 207 
Alaskan Northwest and Northern Border 
answered in their reply comments that 
“the shipper\vould recover, with 
interest, any amounts paid to the 
transporter, including the penalty 
interest itself if the non-payment is 
excused by order or otherwise.” 208 No 


w See. e.g.. Southern Energy Company. Docket 
No. CP71-264, “Order Amending Prior Order” 
(February 13,1978). In that case, the event that 
“triggered** a rate of return review was any change 
in equity capitalization in excess of two and one- 
half percentage points. 

** While this Order sets out the Commission's 
position on matters which can currently be 
resolved, other details of regulatory oversight 
remain to be determined. For example, review of 
certain cost of service expenditures are of this 
nature. In this regard, the Commission may benefit 
from Canadian resolution of this common regulatory 
roblem. As previously indicated, the Commission 
as conducted regulatory consultations with the 
NEB pursuant to Section 9 of the Agreement 
Between the United States of America and Canada 
on Principles Applicable to a Northern Natural Gas 
Pipeline. (See; Incentive Rate of Return for the 
Alaska Natural Gas Transportation System. Docket 
No. RM78-12, Revised Notice of Proposed 
Rulemaking. 5 n.la (Sept. 15.1970) (Erratum Notice, 
Oct. 8.1978). The NEB is currently proposing that 
estimates of certain costs, such as operation and 
maintenance expenses, be submitted annually for 
review and approval prior to being incorporated in 
the transportation charge. (See. National Energy 
Board of Canada's “Proposed Method for the 
Regulation of the Tolls and Tariffs of the Foothills 
Pipeline.” 7-8 (issued April 18,1979)). 

Pending further consideration of this matter, the 
Commission presently contemplates utilizing 
auditing procedures to determine proper accounting 
classification of exists in accordance with the 
requirements of the Uniform System of Accounts. 
General instruction (2)(e) thereof prescribes that 
only just and reasonable amounts may be included 
in the accounts. This audit effort, coupled with the 
Commission’s remedial powers under the Natural 
Gas Act. may be sufficient to satisfy the 
requirement that all costs, including operation and 
maintenance expenses, be prudently incurred. 

*° T California. Initial Comments at 7. 

^ Joint Reply Comments at 48 (emphasis in 
original). 
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party commented on the provision. The 
Commission accepts the clarification 
offered by the transporters. 

Two other issues raised by California 
relate to whether the operation and 
maintenance expenses and company use 
gas claimed by die transporters will be 
subject to audit and verification. 209 The 
Commission has addressed this matter 
in the lengthy footnote above, note 206, 
supra, and will not reiterate its 
reasoning here. 

VII. Procedural Matters 

This section considers certain 
procedural issues which have been 
raised in the course of this rulemaking. 
These include the relationship of this 
rulemaking to proceedings now 
underway to consider issues on 
construction of the Northern Border 
segment, the rationale for use of 
rulemaking procedures, and future 
Commission action under this Order. 

A. Relation to Pre-Building 

The purpose of this rulemaking is to 
(1) resolve outstanding issues 
concerning the Incentive Rate of Return 
mechanism for the Alaskan and 
Northern Border segments of ANGTS, 
and (2) resolve certain issues attendant 
to the Commission’s approval of the 
tariffs submitted by Alaskan Northwest 
and Northern Border pursuant to the 
Commission’s Order of February 22, 

1979. 

In Order No. 17, the Commission 
specified certain terms and conditions 
on a finding that both the Alaskan 
Northwest and Northern Border projects 
should be subject to an IROR 
mechanism. The Commission recognized 
that the specific values to be included in 
the IROR mechanism would be 
established in future proceedings. 

By Order of February 22,1979, the 
Commission requred that the sponsors 
of the Alaskan and Northern Border 
segments of the ANGTS file proposed 
tariffs, to facilitate a thorough 
evaluation of risk for financing 
purposes. The Alaskan Delegate’s 
Report attached to that Order 
recognized the possibility that certain of 
the southern segments of the ANGTS 
may be “pre-built” to transport Alberta 
gas, as well as the possibility that 
“charges may begin for these segments 
in advance of completion of the other 
segments.” On March 12,1979, Alaskan 
Northwest and Northern Border filed pro 
forma tariffs, pursuant to the 
Commission’s Order. The tariff filed by 
Alaskan Northwest would apply to the 
transportation of Alaskan natural gas, 
whereas the Northern Border tariff 


"•California. Initial Comments at 8-7. 


would initially apply to the 
transportation of Canadian gas (if made 
available by the Canadian Government 
through approval of applications 
presently before the National Energy 
Board of Canada), and would 
undoubtedly require some modification 
once the transportation of Alaskan gas 
commenced. 

The April 6 Notice indicated that the 
Commission would address each of the 
issues presented by the two filed tariffs 
with the exception that the depreciation 
rate reflected in Northern Border’s tariff 
would be reserved for separate 
consideration in the "pre-build” 
proceeding in Docket Nos. CP78-123, et 
al. The Notice recognized the 
relationship between the depreciation 
rate and the financing of the prebuild 
facilities. In its initial comments, Staff 
raises questions regarding the pre- 
building of certain Northern Border 
facilities to transport Canadian 
“bubble” gas. More particularly. Staff 
questions the need for the particular 
facilities contemplated, and raises a 
question as to whether the construction 
of temporarily excessive capacity or 
unnecessary facilities constitutes a fee 
or surcharge in violation of the 
President’s Decision. 

This rulemaking is not the appropriate 
place to determine the nature and size of 
facilities to transport Canadian gas. 

That is an issue to be addressed in 
Docket Nos. CP78-123. et al. The 
facilities authorized in that proceeding 
will have to be found to be necessary 
and required by the public interest. The 
depreciation rate found appropriate in 
Docket Nos. CP78-123, et al., will apply 
until modified by the Commission. In 
this rulemaking, we establish the tariff 
provisions applicable to the 
transportation of Alaskan and Canadian 
gas. While the issue of whether 
Canadian gas will be transported 
through certain “pre-build” facilities is 
still pending before both the NEB and 
this Commission, it i9 clear that before 
Alaskan gas can be transported through 
the Northern Border facilities the project 
sponsors will be required to show that 
the tariff provisions approved herein are 
appropriate for the transportation of 
Alaskan gas. 

B. Rulemaking Procedures 

This proceeding implements certain 
financial conditions stipulated in the 
President’s Decision, and is necessary 
for. and related to, the construction and 
initial operation of the transportation 
system approved by the President’s 
Decision. The proceeding, therefore, 
comes within the scope of the Alaska 
Natural Gas Transportation Act 


(ANGTA) (15 U.S.C. §§ 719-719m). For 
this reason, it is incumbent upon the 
Commission to proceed as expeditiously 
as possible. 

Section 403(c) of the Department of 
Energy Organization Act (DOE Act) 
authorizes the Commission to utilize 
rulemaking procedures to establish rates 
and charges under the Natural Gas Act. 
The setting of the incentive rate, as well 
as the consideration of pro forma tariffs 
for the ANGTS, is an establishment of a 
"rate or charge” within Section 7 of the 
Natural Gas Act and. per force. Section 
403(c) of the DOE Act. Rulemaking 
provides, in this instance, an 
expeditious procedure for resolving the 
issues. Accordingly, in performing its 
functions under ANGTA, pursuant to 
ANGTA’s mandate for expedition, the 
Commission chose the rulemaking 
process authorized by Section 403(c) of 
the DOE Act. 

We recognize that Section 403(c) is 
not without some limits. On its face, it 
requires "full consideration of the issues 
and an opportunity for interested 
persons to present their views.” While 
this proceeding has been the focal point 
of numerous rounds of comments, reply 
comments and special studies, we 
recognize that the issues are both 
serious and complex. For that reason, 
the Commission is staying the effective 
date of this Order for a period of 60 
days, to afford interested parties the 
opportunity to apply for rehearing. Such 
applications must be filed on or before 
September 4,1979. 

The Commission Finds: 

(1) For the reasons set forth above, the 
Commission finds it necessary and 
appropriate and in the public interest, in 
administering the Natural Gas Act and 
the Alaska Natural Gas Transportation 
Act, to adopt and incorporate into the 
conditional certificates of public 
convenience and necessity issued by the 
Order of December 16,1977 (Docket 
Nos. CP78-123, et al.), the terms and 
conditions set forth in the attachment to 
this Order. 

(2) For the reasons set forth above, the 
Commission finds it necessary and 
appropriate and in the public interest, in 
administering the Natural Gas Act and 
the Alaska Natural Gas Transportation 
Act, to require the tariffs under which 
Alaskan Northwest Natural Gas 
Transportation Company and the 
Northern Border Pipeline Company will 
render service to conform to the 
conditions and requirements set forth 
and discussed above in this Order. 
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The Commission Orders: 

(A) The terms and conditions set forth 
in the attachment to this Order shall be 
incorporated into the conditional * 
certificates of public convenience and 
necessity issued by the Commission on 
December 18,1977 in Docket Nos. CP78- 
123, el ol., to become effective 60 days 
from the date of issuance of this Order. 
These terms and conditions supplement 
and supersede the terms and conditions 
incorporated in the conditional 
certificates by the Commission’s Order 
No. 17. issued in this Docket on 
December 1,1978. 

(B) No later than twelve months prior 
to initiating service. Alaskan Northwest 
Natural Gas Transportation Company 
and Northern Border Pipeline Company 
shall submit for Commission approval, 
tariffs modified to conform with the 
requirements set forth in this Order. 

This ordering paragraph number (2} 
shall become effective 60 days from the 
date of issuance of this Order. 

(C) Parties to Docket No. RM78-12 
may file petitions for rehearing of this 
Order within 30 days of the date of 
issuance of this Order, pursuant to the 
procedures set forth in section 1.34 of 
the Commission's Rules of Practice and 
Procedure. 

[Department of Energy Organization Act. 

Pub. L. No. 95-91. 91 Stat. 565. E.0.12009, 42 
FR 46267 (Sept. 15.1977); Natural Gas Act, 15 
US § 717, et seq Alaska Natural Gas 
Transportation Act. 15 USC § 719(g): 
President's Decision and Report to Congress 
on the Alaska Natural Gas Transportation 
System. H.J. Res. 621. Pub. L No. 95-158. 91 
Stat. 1268 (1977).) 

By the Commission. 

Kenneth F. Plumb. 

Secretary. 

Determination of Incentive Rate of Return, 
Tariff, and Related Issues: Docket No. RM70- 
12 

Chairman Curtis, concurring. 

Although I am willing to accept the 
vote of the majority, I want to note my 
preference for a marginal rate of 6% 
coupled with an 18% center rate. 

Because a maiginal rate of 6% would 
exert greater incentive for cost 
containment than would result from an 
8% marginal rate, I believe it is 
appropriate to account for this effect by 
a one-half point adjustment to the risk 
premium factor, thus yielding a center 
rate of 18%. 

The IROR scheme adopted by the 
Commission would allow a lower rate of 
return as construction costs increase 
thereby creating an incentive to control 
costs during construction. The marginal 
rate represents the incentive portion of 
the IROR mechanism and is an 
important determinant of the overall 


rate of return on equity. I am concerned 
that the marginal rate of 8% selected by 
the Commission may provide too little 
incentive to control construction costs. 

With an 18% center rate and a 6% 
marginal rate, the resulting IROR 
Schedule would allow higher rates of 
return than the majority’s schedule for a 
cost performance ratio of 1.3 to one of 
1.8. (or for about 30% above the center 
point) for cost performance ratios 
greater than 1.6, this schedule would 
yield lower rates of return on equity. If 
there is true expectation that the 
pipeline can4>e constructed within a 
cost performance ratio of 1.6,1 would 
think the sponsors would prefer the 
higher returns. 

Notwithstanding my preference for 
this alternative, I recognize that the 
question is one of judgment and have 
determined to abide by the 
determination of my colleagues on this 
matter, recognizing that the issue may 
be represented to the Commission in the 
course of the rehearing procedure sel 
out in the rule. 

Charles B. Curtis, 

Chairman. 

Comparison of Two Combinations of Center 
Rates and Marginal Rates in the IROR Schedule 
for the Alaskan Segment of the Pipeline 



Allowed rates of return on equity * 

Cost 

performance 

ratio 

For a 17 5% 
center rate 
and an 90% 
marginal rate 
(percent) 

For an 18% 
center rate 
and an 6% 
margmal rate 
(porcent) 

Column (2) 
minus 
column (1) 
(percent) 


01 

(2) 

(3) 

1 .0... 

20 35 

21 60 

125 

1.1 . 

— 1923 

20 18 

95 

1 .2—.. 

— 18.29 

19.00 

71 

1.3- 

17.50 

1800 

.50 

1.4... 

1682 

17 14 

32 


— 16.23 

16.40 

.17 

1 JL_— 

15.72 

1575 

.03 

1.7 

1526 

15.18 

-.08 

1.8 .— 

I486 

14.67 

-.19 

1.9. 

14 50 

14.21 

- 29 

20 _ 

— 1417 

1380 

- 37 

2.1 _ 

13.89 

1343 

-.45 

22 . 

iaei 

13.09 

—52 

2.3- 

— 13.37 

1278 

-.59 

2.4. 

13.15 

1250 

-.65 

25.. 

12.94 

12-24 

-70 


’ Assumes a 1.3 OPR as the corner port. 

Terms and Conditions 

1. Applicability . The Incentive Rate of 
Return (IROR) will apply to two of the 
three segments of the Alaskan Natural 
Gas Transportation System within the 
United States, as defined in the 
President’s Decision and Report to 
Congress on Uw Alaska Natural Gas 
Transportation System (referred to 
hereinafter as the Decision ). These 
segments are: (1) the portion of the 
system within the State of Alaska, and 


(2) the portion of the system from the 
United States/Canadian border near 
Monchy in the Province of 
Saskatchewan to a point near Dwight in 
the State of Illinois. In the Following 
terms and conditions, the term 
“pipeline” refers to each of these two 
segments, and all terms and conditions 
herein apply to each. 

2. Cost Performance Ratio. As 
required by the second finance term and 
condition of the Decision (at page 36). 
the rate of return on equity during the 
operating period of the pipeline will be 
increased if the pipeline is completed 
under projected cost and reduced if the 
pipeline is completed over projected 
cost. The relationship between projected 
cost and completed cost will be 
determined by a Cost Performance 
Ratio. The Cost Performance Ratio is the 
ratio of the Deflated Actual Capital 
Costs (see Condition 3, below) to the 
Projected Capital Costs (see Condition 
4, below). 

3. Deflated Actual Capital Costs. The 
Defleated Actual Capital Costs will be 
determined at the start of operations as 
the sum of direct construction costs 
actually incurred in the construction of 
the pipeline after conversion into base- 
year prices (see Condition 5 below) plus 
a Finance Charge calculated from the 
Real Rate of Return (see Condition 6 
below). The Finance Charge will be 
calculated quarterly, based on the 
Deflated Actual Capital Cost incurred 
prior to the beginning of the quarter. 
When a segment (see Condition 1, 
above) is completed and tested, accrual 
of the Finance Charge and any other 
costs in the Deflated Actual Capital 
Costs will cease for that segment. 

4. Projected Capital Costs. The 
Projected Capital Costs will be 
determined at the start of operations as 
the sum of direct construction costs 
included in the Certification Cost and 
Schedule Estimate approved by the 
Commission pursuant to Condition 7. 
below, and after any adjustments for 
Changes in Scope (see Condition 10. 
below) or resulting from design changes 
prior to the Final Design [see Condition 
9, below), plus a Finance Charge 
calculated from the Real Rate of Return 
(see Condition 6, below). The Finance 
Change will be calculated quarterly, 
based on the Projected Capital Costs 
estimated to be incurred prior to the 
beginning of the quarter. 

5. Inflation Adjustment. The direct 
construction costs actually incurred, 
excluding interest during construction, 
will be deflated to base-year prices, 
where the base year will be that used in 
calculating the Certification Cost 
Estimate. The inflation index will be a 
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composite index calculated as a 
weighted average of existing published 
indices or price data. The attached 
schedule (see Condition 18 below) 
contains the categories of cost to be 
used and the index or prices to be used 
for each category. When the project 
sponsors submit their Certification Cost 
Estimate, all projected costs will be 
divided into each of the cost categories 
for each year or quarter. The proportion 
of total costs in that year or quarter for 
each cost category will be used as the 
weight for that cost category. For any 
construction that occurs beyond the 
projected construction schedule for the 
project, the weights specified for the last 
year of the projected construction period 
will be the weights used. 

8. Real Rate of Return. The Real Rate 
of Return to be used to calculate the 
Finance Charge included in the 
Projected Capital Costs and the Deflated 
Actual Capital Costs shall be five 
percent (5%). The Real Rate of Return 
shall only be used in determining the 
Cost Performance Ratio in the IROR 
mechanism, and will not be used to 
calculate the allowance for funds used 
during construction (AFUDC) included 
in the rate base for cost of service. 

7. Certification Cost and Schedule 
Estimate. Pursuant to the second finance 
condition in the Decision, the applicant 
for a certificate of public convenience 
and necessity for the pipeline shall 
submit to the Commission a 
Certification Cost and Schedule 
Estimate, adjusted to reflect any design 
changes resulting from the Agreement 
on Principles with Canada and any 
addendum thereto, for comparison with 
the capital cost estimates filed by Alcan 
with the Federal Power Commssion on 
March 8,1977, This estimate will include 
costs actually incurred prior to 
submission of the estimate. This 
Certification Cost and Schedule 
Estimate will be submitted in 1978 or 
1979 base-year prices and with costs set 
forth according to formats to be 
specified by the Commission (see 
Condition 8. below). The March 1977, 
cost estimate referred to in the second 
finance term and condition in the 
Decision must also be resubmitted in the 
same format, and recalculated in the 
same base-year prices for comparability 
with the certification estimate. An 
explanation of any significant 
differences between the March 1977 
estimate, and the Certification Cost and 
Schedule Estimate, must be provided. 

The date of the base-year period for 
submitting costs may be determined by 
the applicant. With these estimates, the 
applicant shall also provide a 
Construction Plan and Pipeline Design 


which show the techniques and 
procedures the applicant proposes to 
use in constructing the pipeline, and 
provide a detailed description of the 
pipeline as it will appear when 
completed. 

8. Cost Estimate Format. All cost 
estimates shall be submitted to the 
Commission according to a Cost 
Estimate Format to be determined by 
the Commission. Prior to submittal of 
the Certification Cost and Schedule 
Estimate, the applicant may submit to 
the Commission a proposal for the Cost 
Estimate Format. The Cost Estimate 
Format will specify the functional 
categories or components into which the 
total cost estimate must be divided, 
according to the time period in which 
the costs are estimated to occur. The 
breakdown of costs shall be in sufficient ‘ 
detail such that the Commission may 
compare the various cost estimates and 
determine the reasonableness of any 
changes. 

9. Final Design . After the submission 

- to and acceptance of the Final Design by 
the Federal Inspector as required by the 
Decision, the Certification Cost and 
Schedule Estimate will be altered to 
reflect changes in quantities or types of 
materials, labor, and services, and 
changes in project development or 
construction schedule and construction 
techniques, resulting from changes in 
design or schedule (including changes in 
the time necessary to obtain the 
required government approvals and 
permits) between the time the 
Certification Cost Estimate was 
prepared and the approval of the Final 
Design. Prices of labor, materials, or 
services used in the Certification 
Estimate will not be altered unless the 
Final Design requires a type of labor or 
material input not assumed to be used in 
the Certification Estimate. In that event, 
base year prices for that new type of 
input will be used to the extent 
practicable. 

The project sponsors shall submit the 
revised Certification Estimate, including 
both an explanation of the alleged 
design or schedule change and an 
estimate of the change in costs or 
schedule, to the Federal Inspector. The 
Federal Inspector will approve or 
disapprove the inclusion in Projected 
Capital Costs of such changes in cost or 
schedule, pursuant to procedures to be 
determined by the Inspector, and his 
decision will be final. The Federal 
Inspector will promptly notify the 
Commission of his determinations, 
including an explanation of the 
respective changes in design and 
schedule, and the resultant changes in 
costs. 


10. Change in Scope Mechanism. The 
Change in Scope Mechanism is 
applicable to changes caused by events 
that occur subsequent to the date on 
which the Federal Inspector approves 
the Final Design. The Projected Capital 
Costs shall be increased in an amount 
equal to the amount of cost increases 
attributable to Change In Scope events 
beyond the control of the project 
sponsors. Such Change is Scope events 
shall be limited to (1) wars. (2) any 
disaster declared by the President of the 
United States pursuant to the Disaster 
Relief Act of 1974. Pub. L. No. 93-288. 88 
Stat. 143, (3) major design changes 
compelled by changes in Federal or 
State laws or regulations applicable to 
natural gas pipelines enacted or adopted 
subsequent to the Federal Inspector's 
approval of the Final Design of the 
pipeline, (4) major changes in pipeline 
routing or capacity ordered by Federal 
or State Governments for the Alaska 
Natural Gas Transportation System 
from that approved by the Federal 
Inspector in the Final Design of the 
pipeline, and (5) delay in the issuance of 
a government permit or certificate 
necessary for completion of the pipeline 
system, when such delay (a) occurs 
subsequent to approval of the Final 
Design, (b) occurs through no fault of the 
project sponsors, and (c) causes 
significant cost increases. To the 
maximum extent practicable, cost 
increases attributable to Change in 
Scope events shall be calculated based 
uponlhe assumptions and parameters 
used to calculate the Certification Cost 
Estimate. 

11. Change in Scope Procedure. 
Whenever the project sponsors believe a 
Change in Scope event (as defined 
above) has occurred, the project 
sponsors shall submit to the Federal 
Inspector an explanation of the alleged 
Change in Scope and an estimate of the 
increase in Projected Capital Costs for 
the project. The Federal Inspector will 
approve or disapprove the inclusion of 
such increases in Projected Capital 
Costs, pursuant to procedures to be 
determined by the Inspector, and his 
decision will be final. The Federal 
Inspector will promptly notify the 
Commission of his determinations, 
including an explanation of the Change 
in Scope events and the resultant 
changes in costs. 

12. Center Point. Based upon the 
findings of the President’s Decision, the 
Center Point (CP) for the Alaska 
segment shall be calculated from the 
following formula: 

Center Point = (1.3x (March 1977 Cost 
Estimate-!- Finance Charge)]/ 
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(Certification Cost Estimate+Finance 
Charge) 

where the March 1977 Cost Estimate is 
in base-year prices. 

The Center Point for the Northern 
Border segment will be calculated From 
the following formula: 

Center Point = [1.1 X (March 1977 Cost 
Estimate-I-Finance Charge)]/ 
[Certification Cost Estimate X Finance 
Charge) 

where the March 1977 Cost Estimate is 
in base-year prices. 

The base-year prices shall be those 
utilized in the preparation of the 
Certification Cost Estimate. For 
purposes of this condition, the March 
1977 estimate and the Certification Cost 
Estimate shall include a Finance Charge 
calculated from the Real Rate of Return 
(see Condition 6, above). 

At the time the Certification Cost 
Estimate is submitted to the Commission 
(see Condition 7 above), the 
Commission will consider adjustments 
to the value of the Center Point derived 
from the above formulas if a showing is 
made that unanticipated developments 
have altered the basic nature and scope 
of the project from that assumed in the 
preparation of the March 1977 estimate. 
If the project sponsors believe that a 
major change in the project has 
occurred, the sponsors, as part of their 
submission of a Certification Cost 
Estimate, should present: (a) the nature 
of the changes in the project subsequent 
to the President’s Decision, including a 
detailed explanation of why the 
Certification Cost Estimate has changed 
from the March 1977 estimate; (b) the 
nature or benefit to the nation and to 
gas consumers of construction of the 
project in light of the revised cost 
estimates; and (c) the cost increases or 
cost overruns above the Certification 
Cost Estimate that may occur, including 
explanation and analysis oflhe 
contingencies for which costs have and 
have not been included, the likelihood of 
such contingencies occurring, and their 
respective impact on costs. 

13. Operation Phase Rate. The 
Operation Phase Rate is the rate of 
return on equity that will be allowed 
after the pipeline is in operation and 
after the one-time adjustment to the rate 
base has been made. The Operation 
Phase Rate initially shall be 14 percent 
(14%) for the Alaska segment and 13 
percent (13%) for the Northern Border 
segment. 

14. IROR Formula. The incentive Rate 
of Return shall be set equal to 
[(17.5)(CP) -f 8 (ACP|/A for the Alaska 
segment and [(15)(CP + 8 (ACP)]/A for 
the Northern Border segment, where A 


is the Cost Performance Ratio (see 
Condition 2, above) and CP is the Center 
Point (see Condition 12, above). 

15. Financing Plan. The financing plan 
submitted pursuant to the Commission’s 
Regulations (18 CFR 157.14(a)(14)[1978)) 
as part of the application for a 
certificate of public convenience and 
necessity under Section 7 of the Natural 
Gas Act shall describe how the 
applicant proposes to finance the 
etimateds cost of the project and any 
overruns, and in particular the 
proportions of debt and equity financing 
to be used. If the actual proportions of 
debt and equity used to finance the 
projeet deviate significantly from the 
financing plan submitted to, and 
approved by, the Commission, the 
Commission reserves the right to alter 
these terms and conditions. 

16. Cost of Service Calculations. The 
allowed rate of return on equity used to 
calculate cost of service during 
operation of the pipeline will be the 
Operation Phase Rate defined above in 
Condition 13. The rate used to calculate 
the equity portion of the allowance for 
funds used during construction shall be 
the Operation Phase Rate defined above 
in Condition 13. The rate base will 
include an allowance for funds used 
during construction, and will also 
include the one-time adjustment 
calculated pursuant to Condition 17 less 
the cumulative amortization thereof. The 
cost of service for the pipeline shall 
include amortization of the one-time 
adjustment on a straight-line basis over 
the project life. An amount equal to the 
one-time adjustment net of related 
accumulated provisions for amortization 
will be considered as common equity in 
the rate of return calculation. 

17. Adjustment to Rate Base. Upon 
completion of construction and initial 
operation of the pipeline, a one-time 
adjustment to the rate base will be 
calculated in three steps. First, for each 
year in the assumed 25-year operating 
life of the pipeline, a revenue stream for 
equity will be derived assuming that the 
equity investment including AFUDC in 
the pipeline at the start of operation is 
fully recovered by depreciation over a 
25-year period in equal annual 
installments at the end of each year, and 
that an annual return on equity is 
derived by applying the Incentive Rate 
to the depreciated equity investment at 
the beginning of each year. Second, the 
present worth of this revenue stream 
will be calculated using a discount rate 
equal to the Operation Phase Rate 
specified in Condition 13 above. Third, 
the difference between this present 
worth sum and the equity investment 
including equity AFUDC at the start of 


operations will be added to the rate 
base of the project and the equity 
investment. If the difference is negative, 
the rate base and the equity investment 
will be reduced by the difference. 

Within six months after condition and 
testing of the pipeline, the one-time 
adjustment and a schedule of 
amortization of the adjustment must be 
submitted for approval by the 
Commission. If the Commission reduces 
the one-time adjustment, the excess in 
transportation charges incurred during 
the intervening period will be subtracted 
from the one-time adjustment. Similarly, 
any shortfall will be added to the one¬ 
time adjustment. 

18. Cost Categories and Index/Prices. 


Cost category 

Index or price 

Source 

1. Labor _„_ ... 


Engineering 

News 

a Welders and 

Ironworkers 

Helpers. 

Structural and 

Record 

b. Operators and 

Reinforcing. 

Motor Graders . 


Oilers. 

c. Drillers and Power 

Skilled Laborer ....- 


Mon. 

d. Pipe Fitter. 

Sleamfitter __ 


e. Carpenters ___ 

Carpenters ... .. 


f. Electricians ...... __ 

Etectnoans . . 


g. Truck Drrvers _... 

Truck Drivers 


h. Station Mechanics . 

Teamsters, for 
Dump. rear, over 4 
cylinders 

Skilled Labor. 


l Other Skilled Labor.. 

Skilled Labor.. .. 


L Other UnskiBod 

Common Labor _ 


Labor 

2. Salaried Employees 

Executive 

Bureau o» 


Compensation 

Labor 


Survey for Similarly 

Statistics 


Skilled Personnel 

and 


Categories. 

American 

3. Line Pipe . ........ 

36 Line Pipe F O B. 

Manage¬ 

ment 

Association 
U S Steel 

4 Gas Turbine 

McKeesport. 

Pennsylvania 

Gas Compressor 

PPI11410105 

Compressor Sets 

(Centrifugal 


and Auxiliary 

Uncooled) 


Equipment. 

5. Gas Refrigeration 

Pumps. Compressors 

PPI 1141 

Systems and 

and Equipment. 


Auxiliary Equipment 

6 Generation 

Generators and 

PPI 117302 

Systems. 

Generator Sets. 


7 Supervisory Control 

Electrical Machinery 

PPI 117 


and Data 

Acquisition 

Instrumentation and 

Metering 

Communications 

and Other Electrical 

Equipment 

0. Valves. Flanges Valves and Fittmgs... PPI 114901 
and Fittings. 


9. Pipe Insulation and Plastic Resins and PPI 006. 

Coating. Materials 

10. Building and Construction PPI, Special 

Utilities Including Materials Commodity 

Building Systems Groupings 

(e g.. HVAC. Water. 

Sewage) 

It. Cement Not Used Portland Cement. PPt 

for Building 1322013114 

12. Miscellaneous Fabricated Metal PPI. Special 

Fabricated Metal Products Commodity 

Products. Groupings 

13. Other Construction PPI. Special 

Miscellaneous Materials Commodity 

Materials Groupings 
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Cos! category 

Index or price 

Source 

14. Air Transportation 


Interim 

a. Passenger_ 

. Average Revenue per 

Financial 


Passenger Mile 

Results of 


Flown m U S. 

Certified Am 

b Air Cargo.—- 

. Average Revenue per 

Camera 


Ton Mile Flown in 

(CAB) 


U.S. 


15. Surface Transportation ... 

a Water_..__ Average Revenue per 

Transportation 
Statistics in 


Ton Mile Shipped 

the U S. 


by Water in the 

(ico. 

US. 

b Rail.- Average Revenue per 

Ton Mto Shipped 
by Rail m the U.S. 

C Truck. Average Revenue per 

Ton Mile Shipped 
by Truck in the U.S. 

d Bus. Average Revenue per 


Ton Mile Shipped 
by Bus in the U.S. 


18. Facilities 

a Government 

Department ot 

Table S-11 of 

Owned 

Commerce 

Survey ol 


Composite Index 

Current 

b Food Supplies- 

. Processed Foods. 

Business. 
PPI, Special 

c. Other . 

. CPI—All Items—U.S .. 

Commodity 
Grouping 
Bureau of 

d Leased Facilities.... 

. Department ol 

Labor 
Statistics 
Table S -11 of 


Commerce 

Survey of 


Composite Index. 

Current 

17 Crawler Type 

Tractors, other than 

Business. 

PPf 11280217 

Tractors 

Farm. Crawler type. 


18 Other Heavy 

Diesel 260 Net 
Engine HP and 

Over 

Construction 

PPI USL 

Construction 

Machinery and 


Equipment. 

Equipment 


19 Transportation 

Transportation 

PPI 14. 

Equipment 

Equipment 


20 Miscellaneous 

Construction 

PPI 112 

Construction 

Machinery and 


Machinery and 

Equipment. 


Equipment 

21 Diesel Fuel- 

Diesel to Commercial 

PPI 


Customers: Pacific 

0573030108. 

22 Other Petroleum. 

Petroleum Products 

PPI 057. 

Oil and Lubricants. 

Refined. 


23. Other 

tndu 8 tnal 

PPI. Special 

Miscellaneous 

Commodities, less 

CommodKy 

Consumables (e g* 

Fuel and Power. 

Grouping 

explosives, tires, 
welding rods. etc). 

24 State. Municipal 

Farm Real Estate 

Average Value 

and Natrve and 

Developments 

Per Acre by 

Private Land. 

Index. 

Stato. U.S 

25. Purchased Field 

CPI—Ail Items—U.S 

Department 

of 

Agriculture 
Bureau ol 

Data 


Labor 


Stabs! ics. 


Note.—PPI: Producer Price Index—Source 
Bureau of Labor Statistics—Available 
Monthly. 

Engineering News Record: Simple 20 City 
Average—available Quarterly. 

CPI—Consumer Price Index: Available 
Monthly from Bureau of Labor Statistics. 

U.S. Steel Line Pipe price is a list price 
available on request; actual selling price may 
be different. 

American Management Association 
Executive Compensation Survey is available 
once a year; Linear interpolation for quarterly 
estimates. 


Interim Financial Results of Air Carriers 
available quarterly from the Civil 
Aeronautics Board (CAB). 

Transportation Statistics in the U.S. 
published by the Interstate Commerce 
Commission (ICC). 

Farm Real Estate Index: Source U.S. 
Department of Agriculture—Available Semi¬ 
annually; Unear Interpolation for quarterly 
estimates. 

[FR Doc. 79-23851 Filed 8-2-79. 8:45 am| 

BILLING COOE $450-0t-M 


California Department of Conservation 
et al.; Notice of Determinations by 
Jurisdictional Agencies Under the 
Natural Gas Policy Act of 1978 

|uly 27.1979. 

The Federal Energy Regulatory 
Commission received notices from the 
jurisdictional agencies listed below of 
determinations pursuant to 18 CFR 
274.104 and applicable to the indicated 
wells pursuant to the Natural Gas Policy 
Act of 1978. 

California Department of Conservation, 
Division of Oil and Gas 

1. Control Number (FJ£.R.C./State) 

2. API well number 

3. Section of NGPA 

4. Operator 

5. Well name 

6. Field or OCS Area name 

7. County, State or Block No. 

8. Estimated Annual Volume 

9. Date Received at FERC 

10. Purchuser(8) 

1. 79-13102 

2. 04-011-20126- 

3.103 

4. Husky Oil Company 

5. Gas Prod Ent Arbuckle #1 

6. Grimes 

7. Colusa. CA 

8.134.0 million cubic feet 

9. July 19, 1979 

10. Pacific Gas & Electric 
1. 79-13103 
2.04-095-00000- 

3.103 

4. Amerada Hess Corporation 

5. Arco—Peterson *4 
0. Undsey Slough 

7. Solano. CA 

8. 184.0 million cubic feet * 

9. July 19.1979 

10. Pacific Gas and Electric Company 

1. 79-13104 

2. 04-095-20350- 

3.103 

4. Amerada Hess Corporation 

5. Rio Vista Gas Unit #184 
0. Rio Vista 

7. Solano. CA 

8.1,118.0 million cubic feet 

9. July 19,1979 

10. Pacific Gas & Electric Company 
1. 79-13105 


2. 04-095-20355- 

3.103 

4. Amerada Hess Corporation 

5. M E Wineman #2 

6. Maine Prairie 

7. Solano, CA 

8. 734.0 million cubic feet 

9. July 19.1979 

10. Pacific Gas and Electric Company 
1.79-13106 

2. 04-011-20126- 

3.103 

4. Gas Producing Enterprises Inc 

5. Arbuckle #1 

6. Grimes (SW) 

7. Colusa, CA 

8. 73.0 million cubic feet 

9. July 19. 1979 

10. Pacific Gas & Electric 

1. 79-13107 

2. 04-011-20108- 

3.103 

4. Gas Producing Enterprises Inc 

5. Henshaw 2-10 

6. Moon Bend 

7. Colusa, CA 

ft 94.0 million cubic feet 

9. July 19.1979 

10. Pacific Gas & Electric 

1. 79-13108 

2. 04-095-20365- 

3.103 

4. Gas Producing Enterprises Inc 

5. Venture-Texaco Unit #1 

6. Millar 

7. Soland, CA 

8.110.0 million cubic feet 

9. July 19.1979 

10. Pacific Gas & Electric 

1. 79-13109 

2. 04-095-20355- 
3.102 

4. Amerada I less Corporation 

5. M E Wineman #2 

6. Maine Prairie 

7. Solano, CA 

8. 734.0 million cubic feet 

9. July 19.1979 

10. Pacific Gas and Electric Company 

Montana Board of Oil and Gas Conservation 

1. Control Number (F.E.R.C./State) 

2. API Well Number 

3. Section of NGPA . 

4. Operator 

5. Well Name 

6. Field or OCS Area Name 

7. County, State or Block No. 

8. Estimated Annual Volume 

9. Date Received at FERC 

10. Purchaser(s) 

1. 79-13101 

2. 25-041-21842 
3.108 

4. Tricentrol United States Inc 

5. State 29-1-32-15 

6. Bullhook Unit—Tiger Ridge 

7. Hill. Mt 

B. 19.8 Million cubic feet 

9. July 19.1979 

10. Northern Natural Gas Company 
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Nebraska Oil and Gas Conservation 
Commission 

1. Control Number (F.E.R.C./State) 

2. API well number 

3. Section of NGPA 

4. Operator 

5. Well name 

6. Field or OCS Area Name 

7. County, State or Block No. 

8. Estimated Annual Volume 

9. Dale Received at FERC 

10. Purchaser(8) 

1. 79-13110 

2. 26-033-06113 

3.102 

4. Chain Oil Inc. 

5. Schoen Well No. 1 
6 Rush Creek 

7. Cheyenne, NB 
a .0 million cubic feet 

9. July 19,1979 

10 . 

New Mexico Department of Energy and 
Minerals, Oil Conservation Division 

1. Control number (FERC/State) 

2. API well number 

3. Section of NGPA 

4. Operator 

5. Well name 

6. Field or OCS area name 

7. County, State or Block No. 

8. Estimated annual volume 

9. Date received at FERC 

10. Purchaser(s) 

1. 79-13111 

2. 30-015-00000 

3.108 

4. Great Western Drilling Company 

5. Burton State Com # 1 

8. Burton Flat Morrow 
7. Eddy. NM 

8.1.1 million cubic feet 

9. July 19,1979 

10. El Paso Natural Gas Company 

1. 79-13112 

2. 30-025-25540 

3. 103 

4. Amoco Production Company 

5. State Dr No 1 

6. Und-Lusk-Morrow 

7. Lea. NM 

8.615.0 million cubic feet 

9. July 19.1979 

10. Phillips Petroleum Company 

1. 79-13113 

2. 30-025-25975 

3.103 

4. Amoco Production Company 

5. State /C/ Tract 11 No. 7 

6. Hardy Blinebry 

7. Lea, NM 

8. 876.0 million cubic feet 

9. July 19.1979 

10. Northern Natural 

1. 79-13114 

2. 30-025-00000 

3.108 

4. Getty Oil Company 

5. Myers Langlie-Mattix No. 119 

6. Langlie Mattix 

7. Lea, NM 

8.1.0 million cubic feet 
9. July 19.1979 


10. El Paso Natural Gas Company 
1.79-13115 
2. 30-025-00000 

3.108 

4. Getty Oil Company 

5. Myers Langlie-Mattix No. 155 

6. Langlie Mattix 

7. Lea, NM 

8. 2.0 million cubic feet 

9. July 19.1979 

10. El Paso Natural Gas Company 

1. 79-13116 

2. 30-025-00000 

3.108 

4. Getty Oil Company 

5. Skelly Penrose A Unit No. 18 

6. Langlie Mattix 

7. Lea. NM 

8.1.0 million cubic feet 

9. July 19,1979 

10. Getty Oil Co. Natural Gas Plant 

1. 79-13117 

2. 30-025-00000 

3.108 

4. Getty Oil Company 

5. East Eumont Unit No. 94 

6. Eumont 

7. Lea, NM 

8.1.0 million cubic feet 

9. July 19.1979 

10. Phillips Petroleum Company, Warren 
Petroleum Corporation 

1. 79-13118 

2. 30-025-00000 

3.108 

4. Getty Oil Company 

5. East Eumont Unit No. 104 

6. Eumont 

7. Lea, NM 

8.1.0 million cubic feet 

9. July 19.1979 

10. Phillips Petroleum Company, Warren 
Petroleum Corporation 

1. 79-13119 

2. 30-025-00000 

3.108 

4. Getty Oil Company 

5. East Eumont Unit No. 110 

6. Eumont 

7. Lea, NM 

8.1.0 million cubic feet 

9. July 19.1979 

10. Phillips Petroleum Company. Warren 
Petroleum Corporation 

1. 79-13120 

2. 30-025-00000 

3.108 

4. Getty Oil Company 

5. East Eumont Unit No. 914 

6. Eumont 

7. Lea. NM 

8.1.0 million cubic feet 

9. July 19. 1979 

10. Phillips Petroleum Company. Warren 
Petroleum Corporation 

1. 79-13121 
Z 30-025-00000 

3.108 

4. Getty Oil Company 

5. Skelly Penrose B Unit No. 37 

6. Langlie Mattix 

7. Lea, NM 

8.1.0 million cubic feet 
9, July 19.1979 


10. Getty Oil Company Natural Gas Plant 

1. 79-13122 

2. 30-025-00000 

3.108 

4. Getty Oil Company 

5. East Eumont Unit No. 25 

6. Eumont 

7. Lea, NM 

8.1.0 million cubic feet 

9. July 19,1979 

10. Phillips Petroleum Company, Warren 
Petroleum Corporation 

1.79-13123 
2. 30-025-00000 

3.108 

4. Getty Oil Company 

5. East Eumont Unit No. 88 

6. Eumont 

7. Lea, NM 

8.1.0 million cubic feet 

9. July 19, 1979 

10. Phillips Petroleum Company. Warren 
Petroleum Corporation 

1. 79-13124 

2. 30-025-00000 

3.108 

4. Getty Oil Company 

5. East Eumont Unit No. 20 

6. Eumont 

7. Lea, NM 

8.1.0 million cubic feet 

9. July 19,1979 

10. Phillips Petroleum Company, Warren 
Petroleum Corporation 

1. 79-13125 

2. 30-025-00000 

3.108 

4. Getty Oil Company 

5. East Eumont Unit No, 24 

6. Eumont 

7. Lea, NM 

8.1.0 million cubic feet 

9. July 19.1979 

10. Phillips Petroleum Company, Warren 
Petroleum Corporation 

North Dakota Geological Survey 

1. Control Number (F.E.R.C./State) 

2. API well number 

3. Section of NGPA 

4. Operator 

5. Well name 

6. Field or OCS area name 

7. County, State or block No. 

8. Estimated annual volume 

9. Date received at FERC 

10. Purchaser(s) 

1. 79-13127 

2. 33-007-00264 
3.102 

4. Gulf Oil Corporation 

5. Tamavsky 2-9-10 

6. Little Knife 

7. Billings, ND 

8.122.0 million cubic feet 

9. July 19.1979 

10. Montana Dakota Utilities 

1. 79-13128 

2. 33-025-00131 
3.102 

4. Gulf Oil Corporation 

5. Alvin Sabrosky 1-32-3B 

6. Little Knife 

7. Dunn, ND 
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8. 216.0 million cubic feet 

9. July 19.1979 

10. Montana Dakota Utilities 

1. 79-13129 

2. 33-007-00317 

3.102 

4. Gulf Oil Corporation 

5. Radloff 4-21-4B 

8. Little Knife 

7. Billings. ND 

8. 59.0 million cubic feet 

9. July 19.1979 

10. Montana Dakota Utilities 

West Virginia Department of Mines, Oil and 
Gas Division 

1. Control Number (F.E.R.C./State) 

2. API well number 

3. Section of NGPA 

4. Operator 

5. Well name 

8. Field or OCS area name 

7. County, State or block No. 

8. Estimated annual volume 

9. Date received at FERC 

10. Purchasers) 

1. 79-13132 

2. 47-097-01720 

3.103 

4. Union Drilling Inc 

5. RF & Jennie Nesbitt 1398 

6. Union District 

7. Upshur. WV 

8. 24.0 million cubic feet 

9. July 20.1979 

10. Columbia Gas Distribution Co 

1. 79-13133 

2. 47-033-21024 

3. 108 

4. Union Drilling Inc 

5. E E Ogden 7108 

6. Eagle District 

7. Harrison. WV 

8.1.5 million cubic feet 

9. July 20,1979 

10. Consolidated Gas Supply Co 

1. 79-13134 

2. 47-001-20541 

3.108 

4. Union Drilling Inc 

5. Mabel Cleavenger 1234 

6. Pleasant District 

7. Barbour, WV 

8.12.9 million cubic feet 

9. July 20.1979 

10. Consolidated Gas Supply Co 

1. 79-13135 

2. 47-001-20168 

3.108 

4. Union Drilling Inc 

5. Oval Cleavenger 1089 

6. Elk District 

7. Barbour, WV 

8. 3.8 million cubic feet 

9. July 20.1979 

10. Consolidated Gas Supply Co 

1. 79-13136 

2. 47-041-20810 

3.108 

4. Union Drilling Inc 

5. W E Bott 1034 

6. Skin Creek District 

7. Lewis. WV 

8. .7 million cubic feet 


9. July 20.1979 

10. Equitable Gas Co 

1. 79-13137 

2. 47-041-20459 

3.108 

4. Union Drilling Inc 

5. Leda S Beach 1019 

6. Skin Creek District 

7. Lewis. WV 

8. 7.7 million cubic feet 

9. July 20.1979 

10. Equitable Gas Co 

1. 79-13138 

2. 47-001-20151 

3.108 

4. Union Drilling Inc 

5. W E Talbott 1072 

6. Elk District 

7. Barbour. WV 

8. 5.4 million cubic feet 

9. July 20.1979 

10. Consolidated Gas Supply Corp 

1. 79-13139 

2. 47-001-20179 

3.108 

4. Union Drilling Inc 

5. Raymond Chess 1093 

6. Elk District 

7. Barbour. WV 

8. 5.4 million cubic feet 

9. July 20.1979 

10. Consolidated Gas Supply Corp 

1. 79-13140 

2. 47-097-20696 

3.108 

4. Union Drilling Inc 

5. Maynard Post 1047 

6. Warren District 

7. Upshur. WV 

8.1.3 million cubic feet 

9. July 20.1979 

10. Columbia Gas Transmission Corp 

1. 79-13141 

2. 47-097-20711 

3. 108 

4. Union Drilling Inc 

5. Nola Lane 1048 

6. Buckhannon District 

7. Upshur. WV 

8. 7.2 million cubic feet 

9. July 20,1979 

10. Columbia Gas Transmission Corp 

1. 79-13142 

2. 47-041-21734 

3.108 

4. HNG Oil Company 

5. Ethel Mae Mayle #3 

6. Collins Settlement 

7. Lewis. WV 

8. 2.7 million cubic feet 

9. July 20.1979 

10. Consolidated Gas Supply Corp 

1. 79-13143 

2. 47-041-21721 

3.108 

4. HNG Oil Company 

5. Lillie J Marsh #1 

6. Collins Settlement 

7. Lewis. WV 

8.14.0 million cubic feet 

9. July 20.1979 

10. Consolidated Gas Supply Corp 
1. 79-13144 


2. 47-097-21618 

3.108 

4. Union Drilling Inc 

5. Hattie Phillips Estate 1347 

6. Meade District 

7. Upshur. WV 

8. 9.8 million cubic feet 

9. July 20.1979 

10. Columbia Gas Transmission Corp 

1. 79-13145 

2. 47-097-01600 

3.108 

4. Union Drilling Inc 

5. Jesse Wingfield 1343 

6. Washington, District 

7. Upshur, WV 

8. 2.4 million cubic feet 

9. July 20.1979 

10. Equitable Gas Co 

1. 79-13148 

2. 47-097-21614 

3.108 

4. Union Drilling Inc 

5. Zula Greene 1346 

6. Meade District 

7. Upshur. WV 

8. 3.7 million cubic feet 

9. July 20.1979 

10. Equitable Gas Co 

1. 79-13147 

2. 47-097-21553 

3.108 

4. Union Drilling Inc 

5. Waugh ft Morris 1321 

6. Buckhannon District 

7. Upshur, WV 

8. 8.4 million cubic feet 

9. July 20,1979 

10. Corhart Refractories 

1. 79-13148 

2. 47-097-21564 

3. 108 

4. Union Drilling Inc 

5. Ernest & Gatha Phipps 1328 

6. Meade District 

7. UpsKur, WV 

8.13.5 million cubic feet 

9. July 20.1979 

10. Columbia Gas Transmission Corp 

1. 79-13149 

2. 47-097-21551 

3.108 

4. Union Drilling Inc 

5. Ruth G Cross Agent #2 1324 

6. Washington District 

7. Upshur, WV 

8.10.9 million cubic feet 

9. July 20.1979 

10. Equitable Gas Co 

1. 79-13150 

2. 47-097-21530 

3. 108 

4. Union Drilling Inc 

5. Ira N Westfall 1313 

6. Union District 

7. Upshur, WV 

8.9.7 million cubic feet 

9. July 20.1979 

10. Columbia Gas Transmission Corp 
1. 79-13151 

2.47-041-20419 

3.108 

4. Union Drilling Inc 

5. Mary Smith 1017 
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6. Skin Creek District 

7. Lewis. WV 

8. 5.2 million cubic feet 

9. July 20.1979 

10. Equitable Gas Co 

1. 79-13152 

2. 47-001-20675 

3.108 

4. Union Drilling Inc 

5. A I Swiger 1329 

6. Pleasant District 

7. Barbour. WV 

8. 8.5 million cubic feet 

9. July 20.1979 

10. Consolidated Gas Supply Corp 
1.79-13153 

2. 47-097-20781 

3.108 

4. Union Drilling Inc 

5. H A Casto 1066 

6. Warren District 

7. Upshur, WV 

8. 2.9 million cubic feet 

9. July 20.1979 

10. Columbia Gas Transmission Corp 

1. 79-13154 

2. 47-097-20660 

3.108 

4. Union Drilling Inc 

5. Rex Koon 1035 

6. Warren District 

7. Upshur. WV 

8. 3.3 million cubic feet 

9. July 20.1979 

10. Equitable Gas Co 

1. 79-13155 

2. 47-097-20591 

3.108 

4. Union Drilling Inc 

5. Julia Dawson 1021 

6. Warren District 

7. Upshur, WV 

8. .4 million cubic feet 

9. July 20.1979 

10. Columbia Gas Transmission Corp 

1. 79-13156 

2. 47-097-20245 

3.108 

4. Union Drilling Inc 

5. J S Lane 1005 

6. Banks District 

7. Upshur, WV 

8. 6.8 million cubic feet 

9. July 20.1979 

10. Columbia Gas Transmission Corp 

1. 79-13157 

2. 47-033-21022 

3.103 

4. Union Drilling Inc 

5. Glen T Griffin 7105 

6. Eagle District 

7. Harrison, WV 

8. 39.2 million cubic feet 

9. July 20.1979 

10. Consolidated Gas Supply Corp 

1. 79-13158 

2. 47-041-20997 

3. 108 

4. Union Drilling Inc 

5. A J Gould 1049 

6. Hackers Creek District 

7. Lewis. WV 

8. 4.4 million cubic feet 

9. July 20,1979 


10. Columbia Gas Transmission Corp 

1. 79-13159 

2. 47-033-21023 

3.103 

4. Union Drilling Inc 

5. G B Coffman 7107 

6. Eagle District 

7. Harrison, WV 

8. 24.0 million cubic feet 

9. July 20.1979 

10. Consolidated Gas Supply Corp 

1. 79-13160 

2. 47-033-21157 

3.103 

4. Union Drilling Inc 

5. Wilson & Rexroad 1423 

6. Eagle District 

7. Harrison, WV 

8.11.4 million cubic feet 

9. July 20,1979 

10. Consolidated Gas Supply Corp 

1. 79-13161 

2. 47-033-21163 

3.103 

4. Union Drilling Inc 

5. Mable & Edward Martin 1422 

6. Eagle District 

7. Harrison, WV 

8.10.7 million cubic feet 

9. July 20,1979 

10. Consolidated Gas Supply Corp. 

1. 79-13162 

2. 47-041-02100 

3.103 

4. Union Drilling Inc 

5. Roy J. Linger 1391 

6. Skin Creek District 

7. Lewis, WV 

8. 24.1 million cubic feet 

9. July 20,1979 

10. Consolidated Gas Supply Corp. 

1. 79-13163 

2. 47-097-21713 

3.103 

4. Union Drilling Inc 

5. Billy Reger 1385 

6. Meade District 

7. Upshur. WV 

8.4.9 million cubic feet 

9. July 20,1979 

10. Equitable Gas Co. 

1. 79-13164 

2. 47-097-21728 

3.103 

4. Union Drilling Inc 

5. D. F. Huffman 1353 

6. Banks District 

7. Upshur. WV 

8. 36.5 million cubic feet 

9. July 20,1979 

10. Columbia Gas Distribution Co. 

U.S. Geological Survey, Metairie, La. 

1. Control Number (F.E.R.C./State) 

2. API well number 

3. Section of NGPA 

4. Operator 

5. Well name 

6. Field or OCS Area name 

7. County, State or Block No. 

8. Estimated Annual volume 

9. Date Received at FERC 

10. Purchaser(s) 

1. 79-13061 


2.17- 710-40518-0000-0 

3.102 

4. Forest Oil Corporation 

5. Eugene Island Block 314 G—6-A 

6. Eugene Island 

7. 314 

8.19.0 million cubic feet 

9. July 19.1979 

10. Columbia Gas Transmission Corp, Texas 
Gas Transmission Corp, Consolidated Gas 
Supply Corp 

1. 79-13062 

2. 17- 705-40242-0000-0 

3.102 

4. Houston Oil & Minerals 

5. OCS G-3392 #B-1 (2) 

6. Vermilion Area 

7. 50 

8.1,670.0 million cubic feet 

9. July 19.1979 

10. Texas Gas Transmission Corp 
1. 79-13063 

2.17- 705-40280-0000-0 

3.102 

4. Houston Oil & Minerals 

5. OCS G-3392 #D-2 (#7) 

6. Vermilion Area 
7.50 

8. 680.0 million cubic feet 

9. July 19.1979 

10. Texas Gas Transmission Corp 
1. 79-13064 

2.17- 705-40265-0000-0 

3.102 

4. Houston Oil & Minerals 

5. OCS-G-2303 (#3) A-2 

6. South Marsh Island 

7. 257 

8. 700.0 million cubic feet 

9. July 19,1979 

10. Tennessee Gas Pipeline Co 
1. 79-13065 

2. 17- 707-40268-0000-0 

3.102 

4. Houston Oil & Minerals 

5. OCS-G-2303 (#4) A-3 

6. South Marsh Island 

7. 257 

8. 500.0 million cubic feet 

9. July 19,1979 

10. Tennessee Gas Pipeline Co 
1. 79-13066 

2. 17- 703-401264)000-0 

3.102 

4. Sonat Exploration Company 

5. OCS G-2038 NO A-18 

6. East Cameron 

7. 231 

8.1,699.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13067 

2.17- 705-40251-0000-0 

3.102 

4. Houston Oil & Minerals 

5. OCS G-3392 #C-2 (3) 

6. Vermilion Area 
7.50 

8. 30.0 million cubic feet 

9. July 19.1979 

10. Texas Gas Transmission Corp 
1. 79-13068 

2. 17- 703-40115-0000-0 

3.102 
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4. Sonat Exploration Company 

5. OCS G-2038 NO A-17 

8. East Cameron 
7.231 

8.1.501.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13069 

2.17- 708-40281-0000-0 
3.102 

4. Pennzoil Oil & Gas Inc 

5. Pennzoil Co A-14 

6. South Marsh Island. SA 
7.128 

8. 90.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13070 

2.17- 708-40282-0000-0 
3.102 

4. Pogo Producing Company 

5. Pennzoil Co A-17 D 

6. South Marsh Island. SA 
7.125 

8.1,100.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13071 

2.17- 708-40280-0000-0 
3.102 

4. Pogo Producing Company 

5. Pennzoil Co C-l 

6. South Marsh Island. SA 
7.128 

8.90.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13072 

2.17- 708-40313-0000-0 
3.102 

4: Pogo Producing Company 

5. Pennzoil Co C-8D 

6. South Marsh Island, SA 
7.128 

8.90.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13073 

2.17- 708-40161-0000-0 
3.102 

4. Pogo Producing Company 

5. Pennzoil Co A-6 

6. South Marsh Island. SA 
7.128 

8.180.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13074 

2.17- 708-40344-0000-0 
3.102 

4. Pogo Producing Company 

5. Pennzoil Co A-22 

6. South Marsh Island. SA 
7.125 

8.150.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13075 

2.17-708-40344-0000-0 
3.102 

4. Pennzoil LA and TX Offshore 

5. Pennzoil Co A-22D 

6. South Marsh Island. SA 
7.125 


8.100.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13078 

2.17- 708-40129-0000-0 

3.102 

4. Pennzoil LA and TX Offshore 

5. Pennzoil Co A-15D 

8. South Marsh Island. SA 
7.128 

8.150.0 million cubic feet 

9. July 19,1979 

10. Sea Robin Pipeline Co 
1. 79-13077 

2.17- 722—40024-0000- 

3.102 

4. Chevron USA Inc 

5. OCS-G-2184 #A-1 

6. South Pass 

7. 78 

8. 279.0 million cubic feet 

9. July 19.1979 

10 . 

1. 79-13078 

2.17- 71040530-0000-0 

3.102 

4. Forest Oil Corporation 

5. Eugene Island Block 309 G-ll 

6. Eugene Island 

7. 309 

8. 248.0 million cubic feet 

9. July 19.1979 

10. Columbia Gas Transmission Corp. Texas 
Gas Transmission Corp. Consolidated Gas 
Supply Corp 

1. 79-13079 

2.17- 705-40280-00000 

3. 102 

4. Houston Oil & Minerals Corp 

5. OCS G-3392 #D-2D (#7) 

8. Vermilion Area 
7.50 

8.1.450.0 million cubic feet 

9. July 19.1979 

10. Texas Gas Transmission Corp 
1. 79-13080 

2.17- 721-40131-0000-0 

3.102 

4. Shell Oil Co 

5. OCS 0694 NO 177 

6. South Pass 

7. 28 

8.40.0 million cubic feet 

9. July 19.1979 

10. Tennessee Gas Pipeline Co 
1. 79-13081 

2.17- 721-40136-0000-0 

3.102 

4. Shell Oil Co 

5. OCS 0694 NO 188 

6. South Pass 

7. 28 

8. 360.0 million cubic feet 

9. July 19.1979 

10. Tennessee Gas Pipeline Co 
1. 79-13082 

2.17- 715-40144-0000-0 

3.102 

4 . Mobil Oil Exp & Prod 

5. South Timbalier 36 B-2-D 

6. South Timbalier 

7. 36 

8.1,413.0 million cubic feet 
9. July 19.1979 


10. Tennessee Gas Pipeline Co, Columbia Gas 
Trans Corp. Texas Eastern Transmission. 
Southern Natural Gas Co 
1. 79-13083 

2.17- 704-40320-0000-0 

3.102 

4. Pogo Producing Company 

5. Pennzoil Co C-8 

6. South Marsh Island. SA 
7.128 

8.150.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13085 

2.17- 703-40123-0000-0 

3.102 

4. Sonat Exploration Company 

5. OCS G 2038 NO A-7 

6. East Cameron 

7. 231 

8.1.799.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 

1. 79-13086 * * * * 

2.17- 715-40144-0000-0 

3.102 

4. Mobil Oil Exp & Prod 

5. South Timbalier 38 B-2 

6. South Timbalier 
7.36 

8. 2,256.0 million cubic feet 

9. July 19.1979 

10. Tennessee Gas Pipeline Co, Columbia Gas 
Trans Corp, Texas Eastern Transmission. 
Southern Natural Gas Co 

1. 79-13087 

2.17- 715-40220-0000-0 

3.102 

4. Gulf Oil Corporation 

5. OCS G-3336 well No E-3 

6. South Timbalier Block 37 

7. 35 

8. 401.0 million cubic feet 

9. July 19.1979 

10. Texas-Eastern Transmission Corp 
1. 79-13088 

2.17- 705-40242-0000-0 

3.102 

4. Houston Oil & Minerals 

5. OCS G-3392 #B-lD (#2) 
a Vermilion area 

7.50 

a 30.0 million cubic feet 

9. July 19.1979 

10. Texas Gas Transmission Corp 
1. 79-13089 

2.17- 710-40655-0000-0 

3.102 

4 . Forest Oil Corporation 

5. Eugene Island Block 292 B-ll 

6. Eugene Island 

7. 292 

8. 2000.0 million cubic feet 

9. July 19.1979 

10. Texas Gas Transmission Corp 
1. 79-13090 

2.17- 719-40099-0000-0 

3.102 

4 . Gulf Oil Corporation 

5. OCS G-1988 well 6 

6. West Delta 
7.38 

8. 47.0 million cubic feet 

9. July 19.1979 
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10. Texas Eastern Transmission Corp 

1. 79-13091 

2.17- 721-40119-0000-0 

3.102 

4. Shell Oil Co 

5. OCS 0694 No 162 

6. South Pass 
7.26 

8. 20.0 million cubic feet 

9. July 19.1979 

10. Tennessee Gas Pipeline Co 
1. 79-13092 

2.17- 705-40264-0000-0 

3.102 

4. Houston Oil & Minerals 

5. OCS G-3392 *D-1 (-6) 

6. Vermilion area 
7.50 

8.1110.0 million cubic feet 

9. July 19.1979 

10. Texas Gas Transmission Corp 
1. 79-13093 

2.17- 705-40261-0000-0 

3.102 

4. Gulf Oil Corporation 

5. OCS-G-3543 #1 

6. Vermilion block 39 

7. 24 

8.10600.0 million cubic feet 

9. July 19.1979 

10. Texas Eastern Transmission Corp 
1. 79-13094 

2.17- 700-40319-0000-0 

3.102 

4. Gulf Oil Corporation 

5. W Cam 197 OCS-C-3264 #2 

6. West Cameron Block 198 

7.197 

8. 9125.0 million cubic feet 

9. July 19.1979 

10. Texas Eastern Transmission Corp 
1. 79-13095 

2.17- 700-40200-0000-0 

3. 102 

4. Gulf Oil Corporation 

5. W Cam 198 OCS-3265 #A-1 

6. West Cameron 

7.198 

8. 4015.0 million cubic feet 

9. July 19.1979 

10. Texas Eastern Transmission Corp 
1. 79-13096 

2.17- 708—40253-0000-0 

3.102 

4. Pennzoil Louisiana and Texas Offsho 

5. Pennzoil Co B-16D 

6. South Marsh Island. SA 

7.128 

8.1500.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13097 

2.17- 708-40240-0000-0 

3.102 

4. Pogo Producing Company 

5. Pennzoil Co A-13 

6. South Marsh Island, SA 

7.128 

8. 50.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 

1. 79-13098 

2. 17-708-40288-0000-0 


3.102 

4. Pogo Producing Company 

5. Pennzoil Co C-lD 

6. South Marsh Island. SA 

7.128 

8.100.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13099 

2.17- 708-40240-0000-0 

3.102 

4. Pogo Producing Company 

5. Pennzoil Co A-13D 

6. South Marsh Island, SA 

7.128 

8.100.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13100 

2.17- 708-40373-0000-0 

3.102 

4. Pogo Producing Company 

5. Pennzoil Co C-12D 

6. South Marsh Island. SA 

7.128 

8.150.0 million cubic feet 

9. July 19.1979 

10. Sea Robin Pipeline Co 
1. 79-13130 

2.17- 702-40375-0000-0 

3.102 

4. Amoco Production Company 

5. OCS-G-2231 No A-2D 

6. West Cameron 

7. 605 

8.1670.0 million cubic feet 

9. July 19.1979 

10. Columbia Gas Transmission Corp 

1. 79-13084 

2. 42-711-40161-0000-0 

3.102 

4. Union Oil Company of California 

5. A-l 

6. East High Island 

7. A-334 

8.1825.0 million cubic feet 

9. July 19.1979 

10. Texas Gas Transmission Corp; El Paso 
Natural Gas Co; Michigan-Wisconsin 
Pipeline Co 

U.S. Geological Survey, Albuquerque. N.M. 

1. Control Number (F.E.R.C./State) 

2. API well No 

3. Section of NGPA 

4. Operator 

5. Well name 

6. Field or OCS area name 

7. County. State or block No. 

8. Estimated annual volume 

9. Date received at FERC 

10. Purchaser(s) 

1. 79-13131 

2. 30-045-11718-0000-0 
3.108 

4. Tenneco Oil Company 

5. Hamner #5 

8. Aztec Pictured Cliffs 

7. San Juan, NM 

8.10.0 million cubic feet 

9. July 20.1979 

10. El Paso Natural Gas Co 


The applications for determination in 
these proceedings together with a copy 
or description of other materials in the 
record on which such determinations 
were made are available for inspection, 
except to the extent such material is 
treated as confidential under 18 CFR 
275.206. at the Commission’s Office of 
Public Information, Room 1000, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426. 

Persons objecting to any of these final 
determinations may, in accordance with 
18 CFR 275.203 and 18 CFR 275.204. file a 
protest with the Commission on or 
before August 20,1979. 

Please reference the FERC control 
number in all correspondence related to 
these determinations. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 79-24052 Filed 8-2-79; 8:45 ami 

BILLING CODE 6450-01-M 


[Docket No. GP79-52J 

State of Virginia, § 108 NGPA 
Determination, Applicant: Ray 
Resources, Division of Flying Diamond 
Oil Corp., Consol Ray #9 Well, JD79- 
9241; Preliminary Finding 

Issued: July 26.1979. 

On June 18,1979, the State of Virginia 
Department of Labor and Industry, 
Division of Mines, submitted to the 
Commission a notice of determination 
which states that the Ray Resources’ 
Consol Ray #9 well qualifies for a 
maximum lawful price for stripper well 
natural gas under section 108 of the 
Natural Gas Policy Act of 1978 (NGPA). 
The Commission published Virginia’s 
notice on July 3,1979. The notice then 
was published in the Federal Register on 
July 12,1979. 

Section 108(b)(1) of the NGPA 
provides that in order to qualify as a 
stripper well, a well must, among other 
things, produce nonassociated natural 
gas at a rate which does not exceed an 
average of 60 Mcf per production day 
during a 90-day production period. The 
well also must have been producing at 
its maximum r^te of flow during the 
same period. Section 271.804(d)(2) of our 
interim regulations provides that a well 
which has produced non-associated gas 
at an average rate of 60 Mcf per day or 
less during the 90-day period is 
presumed to be producing at its 
maximum efficient rate of flow if, during 
the 12-month period ending concurrently 
with the 90-day period, the well 
produced nonassociated natural gas at 
an average rate of 60 Mcf per day or 
less. 
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The production records accompanying 
the notice of determination show that 
the average daily production of natural 
gas from the Consol Ray #9 well during 
the 90-day period upon which the 
application is based was 54.86 Mcf per 
day. However, no current production 
capability test establishing a maximum 
efficient rate of flow was reported and 
production records for the 12 month 
period, ending on the last day of the 90- 
day qualifying period, show an average 
production of 70.60 Mcf of gas per day. 

Thus, it appears that the record does 
not contain substantial evidence to 
support Virginia’s determination that the 
well qualifies as a stripper well under 
section 108 of the NGPA. 

Accordingly, the Commission hereby 
makes a preliminary finding, pursuant to 
18 C.F.R. § 275.202(a){l)(i), that the 
determination submitted by the State of 
Virginia Department of Labor, Division 
of Mines that the Ray Resources’ Consol 
Ray -9 well qualifies as a stripper well 
under section 108 of the NGPA is not 
supported by substantial evidence in the 
record on which the determination was 
made. 

By direction of the Commission. 

Kenneth F. Plumb, 

Secretary'. 

|FR l)oc 79-240*8 Filed 8-2-7* ura| 

BILLING COOL 6450-01-M 


(Docket No. GP79-50] 

State of West Virginia, § 108 NGPA 
Determination, Ashland Exploration, 
Inc., W. M. Ritter Lumber Co. #176 
Well, JD79-8089; Notice of Preliminary 
Finding 

Issued: July 26, 1979. 

On June 11.1979. the State of West 
Virginia Department of Mines. Oil ft Gas 
Division (West Virginia) submitted to 
the Commission, a notice of 
determination that the Ashland 
Exploration. Inc.. W. M. Ritter Lumber 
Co. —176 well qualifies as a stripper well 
under section 108 of the Natural Gas 
Policy Act of 1978 (NGPA). The 
Commission published notice of West 
Virginia’s determination on June 27, 

1979. 

Generally, a well qualifies as a 
stripper well under section 108 of the 
NGPA only if, among other 
requirements, the well did not produce 
natural gas at a rate exceeding 60 Mcf 
per production day during a certain 
recent 90-day period. Production day is 


defined in section 108(b)(3) of the Act of 
as any day during which the well 
produced natural gas, and any day 
during which natural gas was not 
produced because of a recognized State 
conservation practice or an applicable 
State law. 

The information. Accompanying West 
Virginia’s determination, indicates that 
the well produced 4,657 Mcf of natural 
gas during the relevant 90-day period. 
The information also reveals that the 
well did not produce at all for 13 days 
during the same 90-day period: but there 
is no indication in the record that the 
subject well did not produce during 
those 13 days because of any recognized 
State conservation practice or 
applicable State Law. Consequently, the 
record on which West Virginia based its 
determination suggests that the well 
produced natural gas at a daily average * 
of 60.48 Mcf during the 77 production 
days in the relevant 90-day period. Thus, 
it appears that the w r ell produced 
natural gas at a rate exceeding 60 Mcf 
per production day during the relevant 
90-day period. 

Accordingly, the Commission hereby 
makes a preliminary finding (pursuant to 
18 C.F.R. of $ 275.202(a)(1)) that the 
determination submitted by the State of 
West Virignia Department of Mines, Oil 
ft Gas Division—that the Ashland 
Exploration. Inc., W. M. Ritter Lumber 
Co. -176 well qualifies as a stripper well 
under section 108 of the NGPA—is not 
supported by substantial evidence in the 
record on which the determination was 
made. 

By direction of the Commission. 

Kenneth F. Plumb, 

Secrectary. 

|FR Doc. 7B-24040 Filnd 6-2-79: 8:45 nm| 

BILLING COOE 6450-01 M 


I Docket Nos. RP79-53 and RP79-54, et al.J 

Arkansas Louisiana Gas Co., et al.; 
Further Extension of Time 

July 30.1979. 

On April 11, 23. and May 11.1979, 
extensions of time were granted for 
compliance with the filing requirement 
of Ordering Paragraph (N) of the 
Commission’s order of March 30.1979. 

Notice is hereby given that a further 
extension of time is granted to and 
including August 31.1979, for 
compliance with Ordering Paragraph (N) 


by all pipelines to which the Paragraph 
applies. 

Lois D. Cashell, 

Acting Secretary\ 

IFR Doc. 79-24053 KtUrd 8-2-79; 8 45 rnnl 

BILLING CODE 6450-01-M 


l Docket No. ER79-5281 

Cincinnati Gas & Electric Co.; Filing 

July 30.1979. 

Take notice that the Cincinnati Gas ft 
Electric Company (CG&E) on July 20. 
1979, tendered for filing proposed 
changes in its FERC Electric Tariff, First 
Revised Volume No. 1 which cancel and 
supersede the rate schedules in said 
tariff applicable to wholesale electric 
service to: The Villages of Bethel. 
Blanchester, Georgetown. Hamersville 
and Ripley. Municipalities in the State of 
Ohio: Union Light, Heat and Power 
Company, a wholly owned subsidiary of 
CG&E which ultimately serves retail 
consumers within the Commonwealth of 
Kentucky; and, West Harrison Gas and 
Electric Company, a wholly owned v 
subsidiary of CG&E which ultimately 
serves retail consumers within the State 
of Indiana. 

The proposed tariff revisions will 
increase annual electric jurisdiction 
revenues approximately $5.7 million 
based upon the estimated twelve month 
period ended December 31.1979. 
according to CG&E. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington. 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 
and 1.10). All such petitions or protests 
should be filed on or before August 17, 
1979. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Gasheil. 

Acting Secretaryr. 

(FR Doc 79-24054 Filed 8-2-79: BM5 am) 

BILLING CODE 6450-01-M 
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I Docket No. EL79-8) 

Central Power and Light Company, et 
al.; Order Instituting Investigation, 
Granting Intervention, Granting Motion 
To Dismiss in Part, Denying Motion To 
Dismiss in Part, and Establishing 
Hearing Procedures 

July 26,1979. 

Before the Commission is an 
application for exemptions from orders 
of the Texas Public Utility Commission 
and a request for orders requiring 
interconnection, wheeling and related 
relief filed by Central Power and Light 
(“CPL”). Public Service Company of 
Oklahoma (“PSO”). Southwestern 
Electric Power Company ("SWEPCO”) 
and West Texas Utilities Company 
(“WTU”) (collectively referred to as “the 
CSW Companies”). 1 This order directs 
the Commission Staff to investigate the 
issues underlying the application and 
establishes hearing procedures. 

I. Introduction 

A significant portion of the electric 
energy produced, transmitted, and sold 
in the State of Texas is provided by 
electric utilities which are not 
interconnected with the public utilities 
under Part II. or with systems of other 
states. These exclusively intrastate 
utilities include Dallas Power & Light 
Company (DPL), Texas Electric Service 
Company (TESCO) and Texas Power 8t 
Light Company (TPL) (collectively 
referred to as TU Companies) 2 and 
Houston Lighting and Power Company 
(HPL). The TU Companies and HLP are 
directly or indirectly interconnected 
with each other and are members of the 
Electric Reliability Council of Texas 
(“ERCOT”). Those utilities with 
generating capacity are also members of 
the Texas Interconnected System (TIS). 
Agreements among the TIS companies 
contain provisions which either prohibit 
or require notice before a member can 
transmit or sell power in interstate 
commerce. 


1 “Application Of Central Power And Light 
Company And Others For Exemption From Stale 
Commission Orders Preventing Voluntary 
Coordination Pursuant To Section 205 Of The Public 
Utility Regulator)' Policies Act Of 1978, And 
Interconnection Of Facilities. Provision Of 
Transmission Services And Related Relief Pursuant 
To Sections 202. 210. 211. and 212 OrThe Federal 
Power Act.” filed February 9.1979. 

CPL. WTU. PSO and SWEPCO are oil operating 
subsidiaries of a public utility holding company. 
Central and Southwest. 

J DPL TESCO and TPL are all operating 
subsidiaries of a public utility holding company. 
Texas Utilities. 


Historically, applicant WTU was 
comprised of two independent divisions: 
the Northern Division which operated in 
interstate commerce and the Southern 
Division which was interconnected with 
other utilities operating solely in 
intrastate commerce in the State of 
Texas. Applicant CPL is directly 
interconnected with WTU’s Southern 
Division, and both CPL and the Southern 
Division of WTU are members of both 
TIS and ERCOT. Applicants PSO and 
SWEPCO are members of the Southwest 
Power Pool (SWPP), an interstate 
coordinated and intercorrected group of 
utilities adjoining ERCOTs territory in 
Oklahoma and Louisiana. 

On May 4,1976, WTU energized 
certain radial ties and began 
transmitting power from its Southern 
Division to PSO for resale to customers 
in Oklahoma. Upon discovering the 
interstate connection effectuated by 
WTU. the TU companies and HLP 
disconnected their electric systems from 
systems interconnected with CPL and 
WTU and from each other. 

On July 21,1976, the Commission 
issued its “Order Rejecting In Part And 
Accepting In Part Application For 
Action Pursuant to Section 202” in 
Docket No. E-9558. By this order the 
Commission determined that WTU and 
CPL were “public utilities” as defined by 
Section 201(e) of the Federal Power Act, 
and thus subject to Commission 
jurisdiction. The Commission also held 
that HLP and the TU Companies were 
not “public utilities” as defined by the 
Federal Power Act and were not subject 
to Commission jurisdiction. The 
Commission authorized the voluntary 
temporary reconnection of HLP and the 
TU companies with CPL and WTU 
pursuant to Section 202(d) of the Federal 
Power Act, related to emergency 
interconnections, emphasizing that such 
interconnection would not cause these 
utilities later to be found as “public 
utilities” under the Federal Power Act, 
subject to Commission jurisdiction. The 
Commission denied CPL and WTU’s 
petition for permanent and emergency 
interconnections pursuant to Section 202 
(b) and (c) and ordered that the 
Commission Staff prepare a Section 
202(a) study updating and amending a 
1972 report concerning the proposed 
interconnection of ERCOT and SWPP. 3 


*The Staff report, prepared by the Ft. Worth 
Regional Office, is entitled “Staff Report on Electric 
Reliability Council of Texas Interconnection and 
Reliability Evaluation.” (March. 1978). 

By order issued September 17.1976. the 
Commission denied rehearing of its July 21.1976 
order. Petitions for review of the Commission's 
orders were filed and the United States Court of 
Appeals for the District of Columbia Circuit 
remanded the Commission's order for clarification 


On May 2.1977, June 2.1977, and July 
11.1977, the Public Utility Commission 
of Texas (Texas PUC) entered interim, 
final, and amended final orders in 
Docket No. 14. These orders prohibited 
WTU from re-establishing the interstate 
connection between its Southern 
Division and Northern Division unless: 

A. The contractual prohibitions 
against interstate sales shall finally be 
adjudicated to be void or voidable. 

B. This Commission [PUC] shall 
authorize or the Federal Power 
Commission shall order a connection, or 

C. A court of competent jurisdiction 
shall order WTU to take action 
inconsistent with the foregoing 
prohibition. 4 

On February 9,1979, the CSW 
companies filed an application for relief 
under Section 205 of the Public Utility 
Regulatory Policies Act of 1978 
(“PURPA”), 5 and Sections 202, 210, 211, 
and 212 of the Federal Power Act (“the 
Act”), as added by Sections 202, 203, 
and 204 of PURPA (16 U.S.C. Sections 
824-a-l, 824h, 824i, 824j. and 824k). ,i 
Under Section 205(a) of PURPA. the 
Commission has the authority to exempt 
electric utilities from any state law. rule 
or regulation that prohibits or prevents 
the voluntary coordination of electric 
utilities. The CSW Companies seek an 
exemption under this section from three 
orders issued by the Public Utilities 
Commission of Texas (Texas PUC) 
which the Companies claim prevents 
CPL and WTU from interconnecting 
with any interstate source of electricity. 
These orders have allegedly prevented 
the CSW Companies from proceeding to 
develop voluntary coordination among 
themselves. 

In addition, the CSW Companies have 
requested the Commission to order a 
general interconnection, including 
wheeling and related relief, among 
members of ERCOT and SWPP. The 
Commission’s authority to order such 
interconnection under Section 202(b) of 
the Federal Power Act has been 
expanded under PURPA, Sections 202. 
203 and 204 which created Sections 210. 
211 and 212 of the Federal Power Act. 

Between February 9. and April 13. 
1979, twenty-nine petitions to intervene 
were filed in this docket from a variety 


and. if necessary, further development of the record 

Central Power and Light Company, et al.. v. Federal 

Energy Regulatory Commission 575 F. 2d 937 (D C. 
Cir. 1978), cert, denied sub. nom. (Docket No. 78-318 
November 27,1978). 

‘Final Order. Docket 14 at 8. 

5 Public Law No. 95-617 (1978) 

“Notice of the application was issued on 
February 22.1979. with protests or petitions to 
intervene to be bled no later than March 30.1979. 
On April 2,1979, the Commission extended the time 
in which to File petitions and protests to April 13. 
1979. 
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of investor-owned utilities, electric 
cooperatives, municipal systems, state 
regulatory bodies, private citizens and 
consumer groups. * 1 2 * * * * 7 These petitions raise 
a number of issues concerning the 
merits of the application, the need for an 
evidentiary hearing and the scope of 
that proceeding and will be discussed 
below. We find that participation by 
these petitioners would be in the public 
interest and will, therefore, grant 
intervention. 

II. Discussion 

A. Request For Relief Under Section 
205 of PURPA. 

Pursuant to Section 205 of the 
PURPA, 8 applicants request an order 
exempting CPL and WTU from those 
provisions of the Texas PUC orders 
which they claim prevent WTU and CPL 
from voluntarily operating electric 
interconnections outside ERCOT and 
which, therefore, have the effect of 
preventing applicants from voluntary 
coordination among and between 
themselves. Applicants request that 
such exemption be granted in a 
summary or expedited manner by this 
Commission “since such orders stand as 
preliminary obstacles to the pursuit of 
any voluntary coordination by 
applicants whatever." 9 

Petitioners raise a variety of 
arguments against the requested relief. 
Petitioners HIP 10 * * * and the TU 
Companies 11 argue in favor of dismissal 
of the Section 205 application based on 
prior judicial proceedings involving 
issues raised in this application. HLP 
argues that the question of whether to 
grant relief under Section 205 has been 
mooted by the decision and order of the 
United States District Court for the 


’See Appendix A. Among the twenty-nine 
petitioners, sixteen support the CSW application in 
whole or in part, six oppose the application, and 
seven have not taken a position at this stage. 

• Section 205(a) of the PURPA provides, in 
pertinent part, that the Commission may exempt 
electric utilities from any provision of State laws, 
rules or regulations which prohibit or prevent the 
voluntary coordination of electric utilities “if the 
Commission determines that such voluntary 
coordination is designed to obtain economical 
utilization of facilities and resources in any area.** 
No such exemption may be granted if the 
Commission finds that such provision of State law 
rule or regulation— 

(1) is required by any authority of Federal law. or 

(2) is designed to protect public health, safety, or 

welfare or the environment or conserve energy or Is 

designed to mitigate the effects of emergencies 

resulting from fuel shortages. 

"Application at 11. 

10 "Response of Houston Lighting and Power 

Company to application of Central Power and Light 

Company, et a!., and Request for an Order 

Scheduling Conference.” filed April 2,1979. 

11 “Motion To Dismiss of Dallas Power A Light 

Company. Texas Electric Service Company and 

Texas Power & Light Company,” filed March 3& 

1979. 


Northern District of Texas in West 
Texas Utilities Co. v. Texas Electric 
Service. 12 The final order in that case 
prohibits CPL from transmitting any 
electricity received by it from the South 
Texas Project Nuclear Plant into 
interstate commerce. That order, the, 
prevents CPL from interconnecting 
outside ERCOT when and if CPL begins 
to receive power from the yet to be 
constructed South Texas Project. Since 
the order prohibits interconnection only 
at some uncertain point in the future— 
viz, when the CPL receives power from 
the project, it does not decide the 
question of whether CPL and WTU meet 
the standards for exemption from the 
Texas PUC order as stated in Section 
205. 

The TU Companies point to another 
prior judicial proceeding to support their 
motion to dismiss the CSW application 
for relief under Section 205. The Texas 
PUC orders are currently the subject of 
an appeal in the Texas state court 18 as 
well as the subject of collateral attack in 
the federal courts. 14 With regard to the 
federal court action, the United States 
District Court for the Western District 
invoked the abstention doctrine to 
withhold consideration of the appeal's 
merits until the matter is resolved by the 
Texas state court The decision of the 
Western District was upheld on appeal. 

According to TU, this Commission 
should follow the lead of the federal 
courts and defer any action under 
Section 205 until the state court has 
acted. We disagree. The doctrine of 
abstention applies to the relationship 
between the state and federal courts 
and is properly invoked where an 
unconstrued state statute is susceptible 
of a construction by the state judiciary 
which might avoid, in whole or in part, 
the necessity for federal constitutional 
adjudication, or at least materially 
change the nature of the problem. 
Railroad Commission of Texas v. 
Pullman . 312 U.S. 496 (1941). The 
Commission's consideration of the 
Section 205 application in this case 
involves an agency’s interpretation of its 
own statute: it does not involve 
consideration of the state law or 
constitutional law questions present in 


11 The provision of the WTU contract with TESCO 
providing that neither can sell power in interstate 
commerce is the subject of a suit brought in the 
United States District Court for the Northern District 
of Texas pursuant to the Sherman Act (15 U.S.C. 1): 
West Texas Utilities Co„ el al., v. Texas Electric 
Service Co., el aL No. CA3-76-0633 F (ND. Texas, 
January 30.1979). 

13 Central Power & Light Co., et aL, v. The Public 
Utility Commission of Texas (Travis County Docket 
Nos. 201. 605). 

w Central Power & Light Co., et aL. v. The Public 
Utility Commission of Texas. No 78-2319 (5th Cir. 

March 28.1979). 


the judicial proceedings in the state or 
federal courts. We reject, therefore, the 
argument advanced by TU and will not 
defer consideration of CSW’s Section 
205 application. 

Several other arguments have been 
made in favor of dismissal of the Section 
205 application which go to the merits of 
the application and cannot be decided 
without an evidentiary accord. TTiese 
include HLP*s argument as to whether or 
nor the statutory requirements of 
Section 205 have been met. In addition, 
the Texas PUC has argued that the 
Section 205 application should be 
dismissed because the Docket 14 orders 
do not prevent voluntary 
interconnection but, instead, merely 
require CPL and WTU to interconnect in 
accordance with their contractual 
agreement with members of ERCOT. 
These issues cannot be resolved on the 
basis of the pleadings and must be 
litigated in an evidentiary hearing. We 
will, therefore, institute proceedings to 
investigate and decide the merits of 
CSW’s request for Section 205 relief. 

B. Applicant’s Request for Relief 
under Sections 202. 210, 211, and 212 of 
the Act. 

1. Jurisdiction 

The Commission's jurisdiction over 
ERCOT members DPL, TESCO and TPL 
has been challenged by petitioner Texas 
PUC 18 and theTU Companies. 16 Both 
petitioners argue that the Commission is 
without authority to order 
interconnection, wheeling and related 
relief which would affect these utilities 
because DPL, TESCO and TPL are not 
operating in interstate commerce and 
are, therefore, not subject to the 
Commission’s jurisdiction under Section 
201 of the Federal Power Act. 11 

Since the Commission’s authority to 
order interconnection under section 
202(b) is conditioned upon a 
jurisdictional finding under Section 201. 
the argument raised by petitioners 
warrants dismissal of applicant’s 
request for relief under Section 202 of 


M “Notice Of The Public Utility Commission Of 
Texas Of Its Amendment To Protest Of The Public 
Utility Commission of Texas. And, In The 
Alternative. Notice Of Intervention And Request 
For Relief Adding Request For Declaratory Order 
Disclaiming Jurisdiction And Dismissing 
Application Or. In The Alternative, Request For 
Severance Of Issue Of Federal Energy Regulatory 
Commission Jurisdiction.” filed April 20.197a 

‘•See n.a 

,T Section 201(b) of the Act. provides for federal 
regulation of electric utility companies over "the 
transmission of electric energy in interstate 
commerce and ... the sale of electric energy at 
wholesale in interstate commerce.” Section 201(c) of 
the Act. 18 U.S.C. S 824(c), defines energy 
transmitted in interstate commerce as energy 
"transmitted from a state and consumed at any 
point outside thereof.” 
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the Act. While the jurisdictional status 
of TPL is being challenged in another 
proceeding before this Commission, 19 
DPL, TESCO and TPL are not currently 
public utilities within the meaning of 
Section 202(b) of the Act. We will, 
therefore, dismiss the applicants* 
request for relief under Section 202(b) of 
the Act without prejudice to renew if the 
jurisdictional status of any of the 
utilities subject to the Section 202 
request is changed. 

The arguments raised by petitioners, 
however, address the Commission’s 
jurisdiction only with respect to Section 
202 of the Act and fail to consider the 
expansion of the Commission's 
authority to order interconnection and 
wheeling under Sections 210 and 211 of 
the Act as added by PURPA. As CSW 
points out, “whether or not the 
‘instrastate* ERCOT companies are 
subject to the jurisdiction of this 
Commission for purposes other than the 
ordering of interconnection or wheeling 
(under Sections 210 and 211] is 
irrelevant.’* 19 Sections 210 and 211 of the 
Act clearly state that interconnection 
and wheeling orders issued pursuant to 
those sections may apply to any electric 
utilities if the stated criteria are met. 20 
Section 201(22) of PURPA defines 
electric utility as “any person or state 
agency which sells electric energy.” 
Clearly, electric utilities as used in 
Sections 210 and 211 include both 
intrastate and interstate utilities. 21 We 


*• Texas Power & Light Co.. Docket No. E-9578 
(relating to the location and operation of the 
Denison Dam). 

“Response of Central Power and Light 
Company, et a/. To Notice Of The Public Utility 
Commission Of Texas," filed April 30.1979, at 2. 

“With regard to the Commission’s 
interconnection authority. Section 210(a)(1) provides 
" that: 

“Upon application of any electric utility. Federal 
Power marketing agency, qualifying cogenerator, or^ 
qualifying small power producer, the Commission 
may issue an order requiring— 

"(A) the phy8icaly connection of any cogeneration 
facility, any small power production facility, or the 
transmission facilities of any electric utility, with 
the facilities of such applicant. . ,** 

With regard to the Commission’s authority to 
order wheeling. Section 211(a) provides that: Any 
electric utility or Federal power marketing agency 
may apply to the Commission for an order under 
this subsection requiring any other electric utility to 
provide transmission services to the applicant 
(including any enlargement of transmission capacity 
necessary to provide such services), (emphasis 
added) 

11 Section 212(b)(2) indicates that the application 
of Sections 210 and 211 to utilities that are non- 
jurisdictional for purposes of “pre-PURPA" Sections 
of the Act was clearly contemplated: 

The provisions of Sections 210, 211 and 212 shall 
apply to the entities described in such provisions, 
and such entities shall be subject to the jurisdiction 
of the Commission for purposes of carrying out such 
provisions and for purposes of applying the 
enforcement authorities of this Act with respect to 
such provisions. Compliance with any order of the 


find no merit, then in the arguments for 
dismissal on jurisdictional grounds with 
respect to relief available under 
Sections 210 and 211 and such motions 
will be denied. For the same reason, the 
Texas PUC’s request for severance of 
the jurisdictional issue is also denied. 

2. Sufficiency of Application 

TU argues in favor of dismissal of the 
application on the ground that the 
allegations contained therein are 
contrary to certain findings of fact and 
conclusions of law contained in West 
Texas Utilities, supra . With respect to 
Judge Porter's findings as to the 
sufficiency and merit of the CSW study, 
no such study is required to support 
CSW’s application at this stage of the 
proceeding. CSW will be required to 
support its allegations with a study at a 
later stage but any decision on the res 
judicata or collateral estoppel effect of 
Judge Porter’s findings will have to 
await submission of that study. 

With regard to those findings made by 
Judge Porter under PURPA, it is clear 
that since no relief was sought under 
PURPA in that suit, those findings were 
neither within the scope of the pleadings 
nor actually litigated by the parties and 
thus provide no support for dismissal on 
either collateral estoppel or res judicata 
grounds. 22 See, Diplomat Electric Inc. v. 
Westinghouse Electric Supply Co ., 430 
F. 2d 38, 45 (5th Cir. 1970). 

Further, it is a well-established 
principle that a court cannot make 
findings on matters which Congress has 
set aside exclusively for an 
administrative agency. See, FTC v. 
Sperry Hutchinson Co., 405 U.S. 233, 249 
(1972); Burlington Trucklines v. United 
States , 371 U.S. 156,169 (1962). We find, 
then, that Judge Porter’s findings with 
regard to PURPA were outside the scope 
of the case before him and were beyond 
the jurisdiction of that court and are, 
therefore, not binding in this proceeding. 

Both HLP and TU object to the CSW 
application on the grounds that it is 
statutorally deficient and lacks 
sufficient specificity. As CSW points 
out, the application specifically 
identified the interconnections and other 
relief CSW is requesting the 
Commission to order and thus satisfies 
Section 32.1 and 32.3 of the Rules of 
Practice and Procedure. Further, CSW's 
application states that these 


Commission under the provisions of Section 210 or 
211. shall not make an electric utility or other entity 
subject to the jurisdiction of the Commission for any 
purpose other than the purpose specified in the 
preceding sentence. 

“It should be noted that PURPA did not take 
effect until November 9.1970—six weeks after the 
antitrust trial in the Western District begun and 
only three court days before the conclusion of the 
evidentiary presentation. 


interconnections and other relief would 
satisfy the specific criteria contained in 
Sections 210, 211, and 212 of PURPA. 
Since the Commission has not yet 
adopted regulations which define the 
degree of specificity required for 
applications under Sections 210 and 211 
of the Act, we cannot require CSW to 
make a showing beyond that which is 
required by our current regulations 
under Section 202 of the Act and that 
which is required by the language in 
Sections 210 and 211. In addition, it is 
clear that no decision on the merits of 
CSW’s application will be made on the 
basis of the application alone. We find, 
therefore, that CSW’s application for 
relief under Section 210 and 211 merits 
investigation. We will direct the Staff to 
conduct such an investigation and will 
institute proceedings to develop a record 
on all issues presented by the request 
for relief under these sections. 

3. Scope of Investigation 

With regard to the scope of the 
investigation, the proceeding will be 
limited to an examination of the issues 
presented by the criteria listed in 
Sections 210, 211, and 212 as they relate 
to the relief requested in CSW’s 
application. In addition, the petitions to 
intervene raise several additional 
lasues. 23 To the extent that these issues 
address the general issue of whether 
CSW’s requested relief meets the 
criteria of Sections 210, 211, and 212, 
these issues will be addressed in the 
course of the hearing. Finally, the issues 
to be decided in this proceeding are of 
great importance to both parties and 
non-parties. We find, therefore, that the 
assistance of Staff in developing a 


“On March 27,1979. ihe City of El Paso 
petitioned to intervene in support of the general 
request for relief in the CSW application and 
indicated that the City "may require an order 
specifically recognizing its particular needs." 
(Petition at 6). 

The Electric Consumers of Texas, (ECT) 
petitioned to intervene on March 29.1979. 
supporting the CSW application and. in addition, 
requesting the Commission to investigate, inter alio. 
the feasibility of less reliance on nuclear power in 
Texas, whether the generating capacity of ERCOT 
and T1S is excessive, and the level of electric 
reliability of ERCOT and T1S as it relates to certain 
power failures experienced by the member utilities 
in 1977 and 1979. 

On March 30,1979, the City of Brownsville. Texas 
petitioned to intervene in this proceeding. 
Brownsville supported the CSW application and. in 
addition, requested that the Commission to "fashion 
its relief to guarantee generally that the advantages 
of interconnection transmission, full coordination 
and central dispatch are shared equitably with 
small systems by addressing the obligation of larger 
systems, when requested so to do, to include 
smaller systems in joint planning and coordination, 
and to make available transmission facilities and 
service, transmission of purchased power, and 
standard interchange services, in an equitable 
way." (Petition at 4 ). 
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complete record on all issues is of 
particular importance. 

C. Miscellaneous Issues . 

1 . Need for Environmental Impact 
Statement 

The relief requested by applicants 
may, if granted, constitute a major 
federal action significantly affecting the 
quality of the human environment. We 
will, therefore, direct the applicant to 
prepare a detailed report of the 
environmental factors specified in 
Section 4.41 of the Rules of Practice and 
Procedure. 24 The Staff shall make an 
initial review of the applicant’s 
environmental report and, if necessary, 
require the applicant to correct 
deficiencies in the report. 

The application will be made 
available to all relevant federal and 
state agencies and the public with the 
opportunity for comment on the 
environmental effects of the proposed 
relief. The applicant will be given an 
opportunity to respond to these 
comments. The Staff will then analyze 
such material to determine whether the 
proposed interconnections, if granted, 
would constitute a major federal action 
significantly affecting the quality of the 
environment. If it is so determined, the 
Staff will then prepare a draft 
environmental impact statement. After 
an appropriate comment period, Staff 
will prepare a final Environmental 
Impact Statement (EIS) which shall be 
based on a detailed independent 
analysis of the action as well as any 
comments submitted. All Staff members 
involved in the preparation of the EIS 
shall be available for cross-examination 
at hearing. 

2. Requests Under Section 319 of the Act 

Petitioner ECT requests compensation 

for reasonable attorney’s fees, expert 
witness fees, and other costs of 
intervening and participating before the 
Commission under Section 319 of the 
Act. as added by Section 212 of PURPA. 
Under the terms of that Section, any 
such compensation must be made post- 
hearing and after a determination as to 
the nature of the intervenor’s 
contribution to the proceeding. We will, 
therefore, decline the request for 
compensation at this time without 
prejudice to renew after completion of 
the hearing. 

3. Hearing Site 

Several petitioners request that all or 
part of the hearing in this docket be held 
in some location in the Southwestern 


** While (his Section deals with environmental 
’ Exhibit W’s” to be included in application for 
licenses for hydroelectric projects, the factors listed 
would also be appropriate to examine in connection 
with an application for interconnection and 
wheeling. 


United States for the convenience of the 
majority of parties and interested 
cilizens. 25 While we will defer to the 
Presiding Judge as to scheduling and 
specific location, we suggest that a 
significant portion of the hearing be held 
in the Southwestern United States to 
accommodate the interests asserted. 

The Commission orders: (A) The 
Motion to Dismiss of Dallas Power & 
Light Co., Texas Electric Service Co., 
and Texas Power & Light Co., and the 
Public Utility Commission of Texas is 
hereby granted with respect to 
Applicant’s request for relief under 
Section 202 and denied in all other 
respects. 

(B) The Request for Declaratory Order 
Disclaiming Jurisdiction and Request for 
Severence of Jurisdictional Issue of the 
Public Utility Commission of Texas is 
hereby denied. 

(C) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Section 402(a) of the DOE Act and by 
the Federal Power Act, and pursuant to 
the Commission’s Rules of Practice and 
Procedure and the Regulations under the 
Federal Power Act (18 CFR, Chapter I), a 
public hearing shall be held concerning 
the application of the Central and 
Southwest Companies for exemption 
from orders of the Texas Public Utility 
Commission under Section 205 of the 
Public Utility Regulatory Policies Act 
and orders requiring interconnection, 
wheeling and related relief under 
Sections 210, 211 and 212 of the Federal 
Power Act. 

(D) A Presiding Adminstrative Law 
Judge designated by the Chief 
Administrative Law Judge for that 
purpose shall convene a prehearing 
conference in this proceeding to be held 
thirty days from the issuance of the 


24 City of EJ Paso: Consumers Union: Texas 
Association Of Community Organizations For 
Reform Now: james Scott: Electric Consumers of 
Texas. 


order (or as soon as possible thereafter 
at the Judge's discretion) for the purpose 
of delineating the issues including the 
submittal of all alternative proposals for 
interconnection and other matters to aid 
in expediting the orderly conduct and 
disposition of the proceeding. 

(E) The applicant. Central South West 
Company, shall prepare an 
Environmental Report as described 
herein and submit such report within 
one hundred and twenty (120) days of 
this order. 

(F) After notice and comments on the 
environmental effects of the proposed 
relief, the Staff shall determine whether 
the proposed action would constitute a 
major federal action significantly 
affecting the human environment. If 
such a determination is made, the Staff 
shall prepare a draft and final 
Environmental Impact Statement as 
described in Sections 2.80 of the 
Commission’s Rules of Practice and 
Procedure. 

(G) The request by petitioner Electric 
Consumers of Texas for attorney’s fees, 
expert witness’ fees and related relief 
under Section 319 of the Federal Power 
Act is hereby denied without prejudice 
to its renewal at a later time. 

(H) The petitioners, as listed in 
Appendix, are hereby permitted to 
intervene in this proceeding subject to 
the Rules and Regulations of the 
Commission; Provided, however, that 
participation by such intervenors shall 
be limited to the matters set forth in 
their petitions to intervene; and 
provided, further, that the admission of 
such intervenors shall not be construed 
as recognition by the Commission that 
they might be aggrieved because of any 
order or orders of the Commission 
entered in this proceeding. 

(I) The Secretary shall cause prompt 
publication of this order to be made in 
the Federal Register. 

By the Commission. 

Kenneth F. Plumb, 

Secretary. 


Appendix —Petitions To Intervene 


Dale filed 


Arkansas Public Service Co. . .. 

Southwestern Power Administration.... 

El Paso Electric Co _____ _7Z 

City ol El Paso __ . _ 

James Morgan Scott. Jr .„.....7 717~ . 

Corporation Commission of Oklahoma ....... “ " _J_ 

Electric Consumers ol Texas .- .. - ___ _ __ 

City oi San Antonio _____ * 

Toxas AFL-ClO ____.. . ... ....J__ 

Texas Associations ol Community Organizations for Reform Nir^ jACnPNrj _~ 

Arkansas Electric Coop. Cnrp __ . ____ _ 

South Texas Electric Coop. & MeAna Electric Coop. (STEC-MEC)..... . _71_* ~ 

ArkansaS'Mtssouri Power Co. (Ark-Mo) Arkansas Power & Ught (LPL), Mississippi Power & Light Co. (MPAU. 
New Orleans Pubhc Service. Inc. (NOPSJ). 

Public Utilities Board of the City ol Brownsville, Texas.. ..___ _ 

Dallas Power & Light, Texas Electric Service Co., Texas Power A Light _.__.711_ 


March 23. 
March 26 
March 27 
March 27. 
March 29. 
March 29. 
March 29. 
March 29 
March 29. 
March 29. 
March 30. 
March 30. 
March 30. 

March 30. 
March 30 
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Appendix —Petitions To Intervene—Continued 


Petitioner 

Date filed 


March 30 

Comm^^on^Pc^r for the Southwest Inc; Assoc of Louisiana Electnc Coops. Oklahoma Assoc, of Elednc 
Coops.. Municipal Electric Systems of Oklahoma: Arkansas Electric Coops, Inc 

March 30. 

March 30 

Cajun Electric Power Coop; West Farmers Coop.; kamu tiectnc goop . oww nivw . 

April 2. 


Apr! 2. 

Lower Colorado River Authority ......-.———*.— 

April 2. 

Public UWrty Comm, of Texas ......-. - 

April Z 

Consumers union of U.o ..-. . . .—. -. •** 4- 

April 2. 


April 3. 

Gun blares miunes go ..—..-..... ***** 

April 3. 

Houston ughting a rower go .-.—*• ——.—• — 

April 5. 

Madeline Bass Framson .——.■.—•—*.***"*"*——.. 

National Rural Electric Coop . Assoc- -. .. 

L)i aKkr P/YWAr ACCAT —......... 

April 13, 

April 13. 

AitfCflCBn ruDWC rOwei A35UL ...—. 

April 15.* 



•Untimely 

|FR Doc. FR Doc. 79-24060 Filed 6-2-79: 8:45 am) 

BILUNG CODE 6450-01-M 


(Docket No. RP78-20] 

Columbia Gas Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 

July 27.1979. 

Take notice that on July 20.1979, 
Columbia Gas Transmission 
Corporation (Columbia) tendered for 
filing the following tariff sheets to its 
FERC Gas Tariff, Original Volume No. 1: 

Sixth Revised Sheet No. 1 
Fifty-fourth Revised Sheet No. 16 
Second Revised Sheet No. 16A 
Original Sheet No. 16B 
Second Revised Sheet No. 17 
Fifth Revised Sheet No. 18 
Sixth Revised Sheet No. 19 
Fifth Revised Sheet No. 30 
Third Revised Sheet No. 32 
Fifth Revised Sheet No. 33 
Fourth Revised Sheet No. 34 
First Revised Sheet No. 36 
Third Revised Sheet No. 37 
First Revised Sheet No. 39 
First Revised Sheet No. 41 
Second Revised Sheet No. 44 
Second Revised Sheet No. 44A 
Sixth Revised Sheet No. 64 
Twenty-fourth Revised Sheet No. 64A 
First Revised Sheet No. 65 

Said tariff sheets bear an issue date of 
July 20,1979, and an effective date of 
July 1,1979. Columbia also tendered for 
filing Seventh Revised Sheet No. 64 
which bears an issue date of July 20, 
1979, and an effective date of July 29, 
1979. 

Columbia states that these tariff 
sheets are being filed pursuant to the 
Commission’s Letter Order of July 3, 
1979 in Docket Nos. RP78-19 and RP70- 
20, approving without modification (i) 
the March 30,1979 Stipulation and 
Agreement which was certified to the 
Commission on April 2,1979. and (ii) a 
May 7,1979 Supplemental Stipulation 
and Agreement which was certified to 


the Commission on May 11,1979. In 
addition, Columbia states that certain of 
the sheets tendered by it reflect changes 
in its tariff to reflect the fact that 
Columbia has added a new tariff sheet 
for the purpose of reflecting its currently 
effective rates. 

Finally, Columbia states that Sixth 
Revised Sheet No. 64 which Columbia 
proposes to make effective July 1,1979, 
reflects the language changes set out on 
page 1 of Appendix E to the March 30, 
1979 Stipulation and Agreement. 
Columbia proposes, however, to 
supersede Sixth Revised Sheet No. 64 
with Seventh Revised Sheet No. 64 
effective July 29,1979. Columbia states 
that Seventh Revised Sheet No. 64 
reflects the same language changes as 
does Sixth Revised Sheet No. 64, but, in 
addition, reflects the revision filed by 
Columbia on June 28,1979, to be 
effective July 29,1979, relative to the 
applicability of the Purchased Gas Cost 
Adjustment provision of Columbia's EX 
Rate Schedule. 

Columbia requests that the 
Commission grant such waivers of its 
Regulations as it deems necessary to 
permit the revised tariff sheets to 
become effective on the dates requested. 

Copies of the filing were served by 
Columbia upon its jurisdictional 
customers, interested state commissions 
and all parties to the proceeding at 
Docket Nos. RP78-19 and RP78-20. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, Union 
Center Plaza Building, 825 North Capitol 
Street, N.E., Washington, D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission's Rules of Practice and 
Procedure (18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on 
or before August 9,1979. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 


Any person wishing to become a party 
must file a petition to intervene. Copies 
of Columbia’s filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashed, 

Acting Secretary. 

[FR Doc. 79-24070 Filed 8-2-70: 8:45 am) 

BILLING CODE 6450-01-M 


(Docket No. RP78-19 et. a!.] 

Columbia Gulf Transmission Co. 
Proposed Changes in FERC Gas Tariff 

July 27.1979. 

Take notice that on July 20,1979, 
Columbia Gulf Transmission Company 
(Columbia Gulf) tendered for filing the 
following tariff sheets to its FERC Gas 
Tariffs, to be effective June 1,1978 on 
Original Volume No. 1 and July 1,1979 
on Original Volume No. 2: 

Original Volume No. 1 
Twenty fifth Revised Sheet No. 7 
Original Volume No. 2 

Sixth Revised Sheet No. 72 
Sixth Revised Sheet No. 73 
Third Revised Sheet No. 92 
Third Revised Sheet No. 93 
Third Revised Sheet No. 126 
Fourth Revised Sheet No. 145 
Fourth Revised Sheet No. 146 
Third Revised Sheet No. 263 
Second Revised Sheet No. 320 
Second Revised Sheet No. 337 
Second Revised Sheet No. 338 
Second Revised Sheet No. 386 
Second Revised Sheet No. 387 
Second Revised Sheet No. 440 
Second Revised Sheet No. 484 
Second Revised Sheet No. 493 
Second Revised Sheet No. 567 
Second Revised Sheet No. 596 
First Revised Sheet No. 628 
First Revised Sheet No. 750 
First Revised Sheet No. 848 
First Revised Sheet No. 849 

Columbia Gulf states that these tariff 
sheets are being filed pursuant to the 
Commission’s Letter Order of July 3, 
1979 in Docket Nos. RP78-19 and RP78- 
20, approving without modification (i) 
the March 30,1979 Stipulation and 
Agreement which was certified to the 
Commission on April 2,1979 and (ii) a 
May 7,1979 Supplemental Stipulation 
and Agreement which was certified to 
the Commission on May 11,1979. 

Columbia Gulf requests that the 
Commission grant such waivers of its 
Regulations as it deems necessary to 
permit the revised tariff sheets to 
become effective on the dates requested. 

A copy of this filing was served on 
each of Columbia Gulfs jurisdictional 
customers. 
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Any person desiring to be heard or 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, Union 
Center Plaza Building. 825 North Capitol 
Street. N.E., Washington, D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 C.F.R. 1.8 and 1.10). All 
such petitions or protests should be filed 
on or before August 9,1979. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell. 

Acting Secretary. 

|FR Doc 79-24071 FUed 9-02-79; 8 45 am) 

BILLING CODE 6450-01-M 


(Docket No. ID-1764) 

Earl A. Borgman; Application 

July 26.1979. 

Take notice that Earl A. Bormang on 
May 25.1979, filed an application 
pursuant to Section 305(b) of the Federal 
Power Act to hold the following 
positions. 

Position , Corporation and Classification 

Senior Vice President, Cincinnati Gas & 
Electric Company, Public Utility. 

Senior Vice President. Union Light, Heat & 
Power Company, Public Utility. 

Senior Vice President, Miami Power 
Corporation. Public Utility. 

Any persons desiring to be heard or to 
protest said application should file a 
petition intervene or protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8,1.10). All 
such petitions or protests should be filed 
on or before August 13,1979. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 


Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 79-24055 Filed 8-2-79:8:45 am) 

BILLING CODE 6450-01-41 


(Docket Nos. RP71-15 (PGA79-2) and 
RP75-28 (DCA79-2)] 

East Tennessee Natural Gas Co.; 
Revision to Rate Filing Pursuant to 
Tariff Rate Adjustment Provisions 

July 30.1979. 

Take notice that on July 25,1979, East 
Tennessee Natural Gas Company (East 
Tennessee) tendered for filing Substitute 
Twenty-Ninth Revised Sheet No. 4 to 
Sixth Revised Volume No. 1 of its FERC 
Gas Tariff to be effective July 1,1979. 

East Tennessee states that the sole 
purpose of this revised tariff sheet is to 
revise its May 31,1979 filing in these 
dockets to reflect the change in rates 
filed by its supplier. Tennessee Gas 
Pipeline Company, a Division of 
Tenneco Inc. on July 25,1979, and to 
correct East Tennessee’s May 31,1979 
filing to reflect the flow-through of 
transportation revenues received by 
East Tennessee during the period 
October 1,1978 through March 31.1979. 
East Tennessee states that in all other 
respects the instant filing reflects the 
same rate adjustments as were reflected 
in its May 31.1979 filing. 

East Tennessee also states that copies 
of the filing have been mailed to all of 
its jurisdictional customers and affected 
state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E.. Washington, 
D.C. 20426, in accordance with the 
Sections 1.8 and 1.10 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 1.8,1.10). All such 
petitions or protests should be filed on 
or before August 13,1979. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene; 
provided, however, that any person who 
has previously filed a petition to 
intervene in this proceeding is not 
required to file a further petition. Copies 
of this filing are on file with the 


Commission and are available for public 
inspection. 

Lois D. Cashell, 

Acting Secretary. 

(FR Doc. 79-24056 Filed 8-2-79 8.45 am) 

BILLING CODE 6450-01-M 


(Docket No. CP74-192) 

Florida Gas Transmission Co.; Limited 
Further Hearing 

July 26.1979. 

On August 20,1979, Commissioner 
George R. Hall will convene a limited 
further hearing on Florida Gas 
Transmission Company, Docket No. 
CP74-192. An Order Providing for 
Limited Further Hearing was issued on 
July 18,1979 but the time and place of 
the hearing was inadvertently omitted 
from the order. The hearing will begin at 
10:00 a.m., Monday August 20,1979 in 
Hearing Room A (the hearing will 
continue August 21,1979, if necessary), 
at the Federal Energy Regulatory 
Commission, 825 N. Capitol Street, N.E., 
Washington, D.C. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 79-24057 Filed 8-2-79:645 am| 

BILLING CODE 6450-01-M 


(Docket No. ID-1696] 

Frank J. Ficadenti; Application 

July 26,1979. 

Take notice that Frank J. Ficadenti on 
May 15,1979. filed an application 
pursuant to Section 305(b) of the Federal 
Power Act to hold the following 
positions: 

Position. Corporation and Classification 

Senior Vice President. Atlantic City Electric 
Company, Public Utility. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington. D.C. 20428, in accordance 
with the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8,1.10). All 
such petitions or protests should be filed 
on or before August 13,1979. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 
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Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc 79-24058 Filed 8-2-79; 8*5 am| 

BILLING CODE 6450-01-M 


l Docket No. EL79-23J 

Georgia Power Co.; Filing of 
Application to Sell Facilities 

July 31.1979. 

The filing Company submits the 
following: 

Take notice that on July 2,1979, 
Georgia Power Company (GPC) 
tendered for filing an application for an 
Order authorizing the sale of 
approximately 165 miles of transmission 
lines. 9 delivery point substations, and 2 
transmission substations to the 
Municipal Electric Authority of Georgia 
(MEAG). 

GPC states that the proposed sale is 
the third of such transactions with 
MEAG pursuant to an Integrated 
Transmission System Agreement which 
provides for the establishment of an 
integrated transmission system operated 
by GPC to carry the loads of GPC, 
MEAG and the other participants 
therein free of charge (subject to the 
conditions of the Transmission 
Agreement), and which requires an 
aggregate investment by each party in 
transmission facilities comprising the 
integrated transmission system in the 
proportion of the load of each (as 
defined in the Transmission Agreement) 
bears to the aggregate load on such 
system. GPC further states that MEAG’s 
aggregate investment in such facilities 
has fallen below the required amount, 
and that the proposed sale will bring 
MEAG’s aggregate investment closer to 
such required amount, thereby reducing 
the amount of MEAG’s payment for 
transmission. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol St., N.E., Washington, 
D.C. 20426, in accordance with the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8,1.10). All such 
petitions or protests should be filed on 
or before August 13,1979. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 


Commission and are available for public 
inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 79-24072 Filed 8-2-79; 8:45 am) 

BILLING CODE 6450-01-M 


(Docket No. RP72-140] 

Great Lakes Transmission Co.; 
Proposed Changes in PGA Gas Tariff 
Under Purchased Gas Adjustment 
Clause Provisions 

July 27.1979. 

Take notice that Great Lakes Gas 
Transmission Company (“Great Lakes"), 
on July 20,1979, tendered for filing 
Thirty-First Revised Sheet No. 57, to its 
FERC Gas Tariff, First Revised Volume 
No. 1, proposed to be effective August 
11,1979. 

Great Lakes states that its sole 
supplier of natural gas, TransCanada 
Pipelines Limited (“TransCanada"), will 
increase the rates for gas purchased by 
Great l^kes effective August 11,1979. 
The increase is the result of the 
announcement by the Canadian 
Government that the border price of 
natural gas exported shall be at the rate 
of $2.80 per MMBtu in United States 
currency effective August 11,1979. Great 
Lakes is seeking waiver of the 
Commission’s Regulations in order to 
make the increase effective August 11, 
1979. 

Great Lakes also states that copies of 
this filing have been served upon its 
customers and the Public Service 
Commissions of Minnesota, Wisconsin 
and Michigan. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure 18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before August 9, 
1979. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 


with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 79-24073 Fled 8-2-79.8:45 am) 

BILLING COOE 6450-01-M 


(Docket No. ID-1866] 

Jack F. Rowe; Application 

July 26,1979. 

Take notice that Jack F. Rowe on June 
25.1979, Filed an application pursuant to 
Section 305(b) of the Federal Power Act 
to hold the following positions: 

Position, Corporation, and Classification 

President, Chief Executive Officer, Member 
and Chairman of Board of Directors. 
Minnesota Power & Light Company. Public 
Utility. 

Chairman and Member of Board of Directors. 
Superior Light and Power Company. Public 
Utility. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8,1.10). All such 
petitions or protests should be filed on 
or before August 13,1979. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc 79-24059 Filed 8-2-79. 845 am) 

BILLING COOE 6450-01-M 


[Docket No. ID-1599J 

James F. Smith; Application 

July 26,1979. 

Take notice that James F. Smith on 
May 11,1979, filed an application 
pursuant to Section 305(b) of the Federal 
Power Act to hold the following 
positions: 

Position, Corporation, and Classification 

Vice Chairman of Board of Directors and 
Chief Financial Officer, Orange and 
Rockland Utilities. Public Utility. 

Vice Chairman of the Board of Directors and 
Chief Financial Officer, Rockland Electric 
Company. Public Utility. 
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Vice Chairman of the Board of Directors and 

Chief Financial Officer, Pike County Light 

& Power Company. Public Utility. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20428, in accordance 
with the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8,1.10). All 
such petitions or protests should be filed 
on or before August 13,1979. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretory. 

|FR Doc. 76-24000 Filed 8-2-7* *45 am] 

BILLING CODE 6450-01-M 


(Docket No. RP71-16] 

Midwestern Gas Transmission Co., 
Filing to Track Canadian Supplier Rate 
Increase 

July 30.1979. 

Take notice that on July 25,1979, 
Midwestern Gas Transmission 
Company (Midwestern) tendered for 
filing Ninth Revised Sheet No. 5A to its 
FERC Gas Tariff, Third Revised Volume 
No. 1, to be effective August 11,1979. 
Midwestern states that the purpose of 
the revised tariff sheet is to reflect in its 
Northern System rates an increase in the 
rates charged to Midwestern by its 
Canadian pipeline supplier. 

Midwestern stales that Ninth Revised 
Sheet No. 5A reflects a Current 
Purchased Gas Cost Rate Adjustment 
pursuant to Section 2 of Article XVIII 
which is based on an increase, effective 
August 11.1979, to $2.80 (U.S.) per 
MMBtu in the price which Midwestern is 
required by action of the Canadian 
Government to pay for gas to its 
Northern System supplier, TransCanada 
Pipelines. Ltd. 

Midwestern requests waiver of 
Section 1.3 of Article XVIII of the 
General Terms and Conditions in its 
FERC Gas Tariff and various 
Commission Regulations, to make such 
filing effective a9 proposed. 

Midwestern states that copies of the 
filing have been mailed to aU of its 
juridictional customers and affected 
state regulatory commissions. 


Any person desiring to be heard or to 
protest said Filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE., Washington. 
D.G 20426, in accordance with Sections 

1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before August 13, 
1979. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must File a petition to 
intervene; provided, however, that any 
person who has previously Filed a 
petition to intervene in this proceeding 
is not required to File a further petition. 
Copies of this Filing are on File with the 
Commission and are available for public 
inspection. 

Lois D. Cashel!. 

Acting Secretary. 

(FR Doc. 79-24001 Filed 8-2-7* *45 ami 

BILUNG CODE 6450-01-M 


[ Docket Nos. RP71-16<PGA79-2) and RP74- 
29(DCA79-2)J 

Midwestern Gas Transmission Co.; 
Revision to Rate Filing Pursuant to 
Tariff Rate Adjustment Provisions 

July 30.1979. 

Take notice that on July 25,1979, 
Midwestern Gas Transmission 
Company (Midwestern) tendered for 
Filing Substitute Twenty-Fifth Revised 
Sheet No. 5 to its FERC Gas Tariff, Third 
Revised Volume No. 1. to be effective 
July 1.1979. 

Midwestern states that the purpose of 
the revised tariff sheets is to revise its 
May 31,1979 Filing in these dockets to 
reflect the change in the rates filed by 
the supplier of its Southern System, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc., on July 25, 

1979. Midwestern states that in all other 
respects the instant Filing reflects the 
same rate adjustments as were reflected 
in its May 31.1979 filing. 

Midwestern states that copies of the 
filing have been mailed to all of its 
jurisdictional customers and affected 
state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections 

1.8 and 1.10 of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before August 13, 


1979. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene; provided, however, that any 
person who has previously filed a 
petition to intervene in this proceeding 
is not required to file a further petition. 
Copies of this filing are on file with the 
Commission and are availale for public 
inspection. 

Lois D. Cashell, 

Acting Secretary. 

(FR Doc. 79-24062 Filed 0-2-7* *45 am| 

BILLING CODE 6450-01-M 


[Docket No. ER79-5291 

Mississippi Power & Light Co.; Filing 

July 30.1979. 

The filing Company submits the 
following: Take notice that on July 23. 
1979, Mississippi Power & Light 
Company (MP&L) tendered for filing an 
Interconnection Ageement (Agreement) 
between it and South Mississippi 
Electric Power Association SMEPA) 
dated July 18.1979, that provides for the 
delivery and sale of Emergency, 
Maintenance and Economy Energy 
between the parties. Said Agreement 
also includes two transmission delivery 
service schedules (Service Schedule TS- 
1 and Service Schedule TS-2). Sendee 
Schedule TS-1 provides for the use of 
MP&L’s transmission facilities to 
transmit power and energy from any 
SMEPA Off-System Generating 
Resource to any SMEPA Off-System 
Delivery Point or to any Interconnection 
Point or from any Interconnection Point 
to any SMEPA Off-System Delivery 
Point. Service Schedule TS-2 provides 
for Long-Term Firm, Short-Term Firm 
and Non-Firm Transmission 
arrangements involving MP&L, SMEPA, 
and one or more third party entities. 

MP&L requests the waiver of the 
Commission's Notice requirement 
requiring sixty days (60) notice in order 
to allow the Agreement to become 
effective on July 23.1979. the anticipated 
date of initial service. 

Any person desiring to be heard or to 
protest said Filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capttoi Street, NE, Washington, 
DC 20426, in accordance with Sections 

1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 
and 1.10). All such petitions or protests 
should be filed on or before August 20, 
1979. Protests will be considered by the 
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Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Acting Secretary. 

(KR Doc. 79-24063 Filed 6-2-79; 8:45 am| 

81 LUNG CODE 6450-01-11 


I Docket No. RP71-125 (PGA No. 79-2] 

Natural Gas Pipeline Co. of America; 
Purchased Gas Cost Adjustment and a 
Revised Louisiana First Use Tax 
Adjustment to Rates and Charges 

July 27.1979 

Take notice that on July 23,1979, 
Natural Gas Pipeline Company of 
America (Natural) submitted for filling 
as part of its FERC Gas Tariff, Third 
Revised Volume No. 1, Second 
Substitute Thirty-eighth Revised Sheet 
No. 5, to be effective September 1,1979. 

The tariff sheet reflects Base Rates in 
effect subject to refund in Docket No. 
RP78-70. 

The purpose of this filing is twofold: 
(1) to track producer and pipeline 
supplier price changes and to recover 
the accumulated deferred purchased gas 
cost for the six month period ending 
May 31,1979 and (2) to revise the 
Louisiana First Use Tax Adjustment for 
the six month period beginning 
September 1,1979. The Purchased Gas 
Cost Adjustment and the Louisiana First 
Use Tax Adjustment are computed 
pursuant to the provisions of Natural's 
Purchased Gas Cost Adjustment Clause 
(Sec. 18) and Natural's Louisiana First 
Use Tax Adjustment Clause (Sec. 27). 
respectively. 

Natural requests waiver of the 
Commission regulations to the extent, if 
any, required to put the proposed tariff 
sheets into effect on September 1,1979. 

A copy of this filing has been mailed 
to Natural’s jurisdictional customers and 
to interested state regulatory agencies. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street. N.E., 
Washington. D.C. 20426, in accordance 
with Section 1.8 and 1.10 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8,1.10). Ail such 
petitions or protests should be filed on 
or before August 10,1979. Protests will 
be considered by the Commission in 
determining the appropriate action to be 


taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell. 

Acting Secretary. 

|FR Doc. 79-24074 Filed 8-02-79; 8.45 am| 

BILLING CODE 6450-01-M 


(Project No. 2310) 

Pacific Gas & Electric Co.; Application 
for Amendment of License 

July 28.1979. 

Take notice that an application was 
filed on May 8,1979, by Pacific Gas and 
Electric Company for an amendment of 
its license for Project No. 2310 to 
increase the storage capacity of Fordyce 
Dam. one of the developments of this 
project. Copies of correspondence 
concerning this application should be 
sent to: Mr. W. M. Gallavan, Vice 
President-Rates and Valuation, Pacific 
Gas and Electric Company, 77 Beale 
Street, San Francisco, California 94106. 
The Fordyce Dam is located on Fordyce 
Creek in Nevada County, California, in 
Tahoe National Forest, about 85 miles 
northeast of Sacramento. 

Licensee proposes to improve Fordyce 
Dam (a) by increasing the maximum 
storage capacity of the reservoir about 
2,200 acre-feet through raising the 
elevation 3 feet by installing a new 
flashboard structure, (b) by installing a 
4-foot high parapet wall on the crest of 
the dam to provide adequate freeboard 
during spill periods to increase spillway 
capacity, and (c) by applying gunite to 
the lower two-thirds of the dam's 
upstream concrete facing to reduce 
leakage. 

Licensee wishes to increase the 
generation of the project by increasing 
the storage capacity of Lake Fordyce 
and thereby also reduce or eliminate the 
amount of water spilled at downstream 
reservoirs during good water years. 

All of the proposed work would be 
done after Lake Fordyce has been 
adequately drawn down so that the 
work can be done free and clear of the 
water. At maximum drawdown the 
water pool remaining (about 1,000 acre- 
feet) would be of sufficient size and 
depth to maintain the existing fish 
population. 

Anyone desiring to be heard or to 
make any protest about this application 
should file a petition to intervene or a 
protest with the Federal Energy 
Regulatory Commission, in accordance 


with the requirements of the 
Commission’s Rules of Practice and 
Procedure, 18 CFR 8 1.8 or § 1.10 (1977). 
In determining the appropriate action to 
take, the Commission will consider all 
protests filed, but a person who merely 
files a protest does not become a party 
to the proceeding. To become a party, or 
to participate in any hearing a person 
must file a petition to intervene in 
accordance with the Commission’s 
Rules. Any protest or petition to 
intervene must be filed on or before 
Sept. 3.1979. The Commission’s address 
is: 825 N. Capitol Street, N.E., 
Washington, D.C. 20420. 

The application is on file with the 
Commission and is available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc 79-24084 Filed 5-2-79 645 am) 

BILLING CODE 6450-01-11 


(Docket No. CP76-104J 

Pacific Interstate Transmission Co.; 
Proposed Changes in FERC Gas Tariff 
Pursuant to Purchased Gas Cost 
Adjustment Provision 

July 27.1979. 

Take notice that Pacific Interstate 
Transmission Company (Pacific 
Interstate) on July 16.1979 tendered for 
filing as part of its FERC Gas Tariff. 
Original Volume No. 2, the following 
sheet: 

Third Revised Sheet No. 38 

Pacific Interstate states that this tariff 
sheet is issued pursuant to the 
Purchased Gas Cost Adjustment (PGCA) 
Provision as set forth in Section 16 of the 
General Terms and Conditions of its 
FERC Gas Tariff, Original Volume No. 2. 
The Proposed effective date of this 
tendered tariff sheet is August 15,1979, 

Pacific Interstate states that the sole 
purpose of this filing is to change the 
notice requirements for filing PGA 
revisions from 45 days to 30 days as 
authorized by Section 154.38(d)(4)(v) of 
the Regulations Under the Natural Gas 
Act. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8,1.10). Ail such 
petitions or protest should be filed on or 
before August 6.1979. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 













Federal Register / Vol. 44, No. 151 / Friday. August 3, 1979 / Notices 


45741 


protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this Filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Acting Secretary. 

|FR Doc. 79-24005 Filed 8-2-79: 8:45 am] 

BILLING CODE 6450-01-M 


[Docket No. ID-1854] 

Samua! Huntington; Application 

July 26 . 1979. 

Take notice that Samual Huntington 
on May 18,1979, filed an application 
pursuant to Section 305(b) of the Federal 
Power Act to hold the following 
position: 

Position, Corporation. and Classification 

Director, New England Power Company, 
Public Utility. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street N.E., 
Washington, D.C. 20426, in accordance 
with the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8,1.10). All 
such petitions or protests should be filed 
on or before August 13,1979. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this application are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 79-24066d Filed 8-2-79:8 45 am] 

BILLING CODE 6450-01-M 


l Docket No. GP79-53; JD79-9087] 

State of Mississippi; Marathon Oil Co.; 
Preliminary Finding 

July 26.1979. 

On June 11,1979. the State of 
Mississippi Oil and Gas Board 
(Mississippi) submitted to the 
Commission a notice of determination 
which states that the Marathon Oil 
Company Maxie Unit SE 31 No. 1-E well 
qualifies for a maximum lawful price for 
stripper well natural gas under Section 
108 of the Natural Gas Policy Act of 1978 
(NGPA). The Commission published 
Mississippi’s notice on July 3,1979. The 


notice then was published in the Federal 
Register on July 12,1979. 

Section 108(b)(1) of the NGPA 
provides that in order to qualify as a 
stripper well, a well must among other 
things, produce nonassociated natural 
gas at a rate which does not exceed an 
average of 60 Mcf per production day 
during a 90-day production period. The 
well also must have been producing at 
its maximum rate of flow during the 
same period. Section 271.804(d)(2) of our 
interim regulations provides that a well 
which has produced nonassociated gas 
at an average rate of 60 Mcf per day or 
less during the 90-day period is 
presumed to be producing at its 
maximum efficient rate of flow if, during 
the 12-month period ending concurrently 
with the 90-day period, the well 
produced nonassociated natural gas at 
an average rate of 60 Mcf per day or 
less. 

The production records accompanying 
the notice of determination show that 
the average daily production of natural 
gas from the Maxie Unit SE 31 No. 1-E 
well during the 90-day period upon 
which the application is based was 48.34 
Mcf per day. However, no current 
production capability test establishing a 
maximum efficient rate of flow was 
reported and production records for the 
12-month period, ending on the last day 
of the 90-day qualifying period, show an 
average product of 63.39 Mcf of gas per 
day. 

Thus, it appears that the record does 
not contain substantial evidence to 
support Mississippi’s determination that 
the well qualifies as a stripper well 
under section 108 of the NGPA. 

Accordingly, the Commission hereby 
makes a preliminary finding, pursuant to 
18 CFR § 275.202(a)(l)(i) that the 
determination submitted by the State of 
Mississippi Oil and Gas Board that the 
Marathon Oil Company, Maxie Unit SE 
31 No. 1-E well qualifies as a stripper 
well under section 108 of the NGPA is 
not supported by substantial evidence in 
the record in which the determination 
was made. 

By direction of the Commission. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 79-24067 Filed 8-2-79; 8*5 am] 

BILLING COOt 6450-01-M 


[Docket No. GP79-51; JD 79-8055] 

State of New Mexico; Dugan 
Production Corp.; Preliminary Finding 

Issued: July 26.1979. 

On June 8,1979, the State of New 
Mexico Oil Conservation Division 


submitted to the Commission a notice of 
determination that a Dugan Production 
Corporation well. Ojo-He-He #4 (JD79- 
8055) and met all the requirements of a 
stripper well under section 108 of the 
Natural Gas Policy Act of 1978 (NGPA) 
and the Commission regulations 
implementing this section. 

Section 108(b) of the NGPA provides 
that in order to qualify as a stripper 
well, a well must, among other things, 
produce at its maximum efficient rate of 
flow (MER) during the 90-day production 
period upon which the application is 
based. Section 271.804(d) of the 
Commission’s regulations stipulates the 
methods by which a jurisdictional 
agency may Find that a well produced at 
its MER during the 90-day period. These 
methods are: (1) determination of MER 
in accordance with recognized 
conservation practices established by 
the jurisdictional agency; (2) 
determination of MER if during the 12- 
month period ending concurrently with 
the 90-day production period the well 
produced at a rate not exceeding an 
average of 60 Mcf per production day; or 
(3) determination of MER based on flow 
tests or other substantial evidence 
which measures the capability of the 
well to produce natural gas. If none of 
these methods is appropriate or 
available, a jurisdictional agency should 
defer making a determination and 
designate a 12-month period during 
which the applicant secures relevant 
data pursuant to method (2). 

The record indicates that neither 
production capability tests nor 
production records for a full 12 calendar 
months were submitted in support of the 
application. Accordingly, since the MER 
has not been established and 12 months 
of records are not available to evidence 
a rate of production of 60 Mcf per 
production day or less, the State of New 
Mexico should defer making an 
affirmative determination as to the well 
until the required data has been 
submitted. 

Accordingly, the Commission hereby 
makes a preliminary Finding, pursuant to 
18 C.F.R. § 275.202(a)(l)(i), that the 
determination submitted by the State of 
New Mexico Oil Conservation Division, 
that the subject wells qualifies as a 
section 108 stripper well, is not 
supported by substantial evidence in the 
record on which the determination was 
made. 










45742 


Federal Register / Vol. 44, No. 151 / Friday, August 3. 1979 / Notices 


I 


By direction of the Commission. 
Kenneth F. Plumb, 

Secretary. 

|FR Doc 78-24068 Filed 6-2-79: 8:45 am| 

BILLING COOE 8450-01-M 


(Docket Nos. RP73-114 (PGA79-2) et al.| 

Tennessee Gas Pipeline Co., a Division 
of Tenneco, Inc.; Compliance Filing 

July 30. 1979. 

Take notice that on July 25,1979, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Tennessee), 
tendered for filing Substitute Twenty- 
Fifth Revised Sheet Nos. 12A and 12B to 
Ninth Revised Volume No. 1 of its FERC 
Gas Tariff to be effective on July 1.1979. 

Tennessee states that these tariff 
sheets are filed to revise those originally 
submitted May 31,1979. herein in 
compliance with the Commission’s June 
29.1979 order in this proceeding. 
Tennessee states that the revisions 
result in a total Net PGA rate 
adjustment of 53.03 cents per Mcf in lieu 
of the 53.22 cents per Mcf rate 
adjustment originally filed. 

Tennessee states that copies of the 
filing have been mailed to all of its 
jurisdictional customers and affected 
state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington. 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before August 13, 
1979. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the procedding. Any person wishing to 
become a party must file a petition to 
intervene; provided however, that any 
person who has previously filed a 
petition to intervene in this proceeding 
is not required to file a further petition. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Acting Secretary . 

|FR Doc. 79-24050 Filed 8-2-79-. 8:45 om| 

BILLING COOE 6450-01-41 


(Docket No. CP79-393) 

Transcontinental Gas Pipe Line Corp., 
et al; Application 

July 20,1979. 

Take notice that on July 3.1979. 
Transcontinental Gas Pipe Line 
Corporation (Transco), P.O. Box 1396, 
Houston. Texas 77001, Columbia Gas 
Transmission Corporation (Columbia 
Gas), P.O. Box 1273, Charleston, West 
Virginia 25235, and Columbia Gulf 
Transmission Company (Columbia 
Gulf), P.O. Box 683, Houston, Texas 
77001 Bled in Docket No. CP79-393 an 
application pursuant to Section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing Applicants to exchange and 
transport natural gas, all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

Applicants seek authorization to 
exchange and transport natural gas in 
accordance with the provisions of a gas 
exchange and transportation agreement 
dated June 21,1979. among them. 

Transco has secured the right to 
purchase gas from Marathon Oil 
Company’s (Marathon) interests in 
Block 619, West Cameron Area (WC). 
South Addition, offshore Louisiana. 
Marathon owns 100 percent of the 
reserves in WC Block 619. Transco 
would cause to have constructed, a 
pipeline between Marathon’s B 
production platform in WC Block 619 
and Marathon’s A production platform 
in WC Block 620. Texas Eastern 
Transmission Corporation (Texas 
Eastern) has agreed to transport the gas 
through its existing 12-inch pipeline from 
the A platform to its underwater 
interconnection with Columbia Gulf in 
WC Block 606. Additionally, Transco is 
negotiating with General American Oil 
Company of Texas to purchase a 10 
percent share of the reserves in Block 
287, Vermilion Area (V), South Addition, 
offshore Louisiana. 

The gas would be transported from V 
Block 287 to V Block 267 through a 
proposed 8-inch pipeline to be owned by 
Transco and others, which would tie-in 
with Columbia Gulfs 16-inch line in V 
Block 267 by way of an underwater 
sidetap. Columbia Gas is currently 
purchasing gas from V Block 313 and 
from Blocks 8 and 13, South Pelto Area, 
offshore Louisiana. 

It is stated that the agreement 
provides that thermally equivalent 
quantities of gas not to exceed 20,000 
Mcf per day would be exchanged at the 
following points of receipt: 


Points of Receipt Where Transco 
Would Receive Gas: (1) Flanges or 
welds connecting Transco’s facilities 
with the producers* facilities in South 
Pelto Block 13 (SP point of receipt)—For 
gas produced from SP Blocks 8 and 13. 

(2) Point in Block 66. South Marsh 
Island (SMI), offshore Louisiana, where 
Transco’s extension from V Block 331 
connects with its existing Southeast 
Louisiana Gathering System (SMI point 
of receipt)—For gas produced from V 
Block 313. 

Points of Receipt Where Columbia 
Gulf Would Receive Gas: (1) Existing 
underwater side tap in V Block 267 (V 
point of receipt)—For gas produced from 
V Block 287. 

(2) Columbia Gulf s W'C Block 606 
underwater sidetap on the existing 30- 
inch pipeline between WC Block 601 
and the producer platform in WC Block 
616 (WC point of receipt)—For gas 
produced from WC 619. 

It is asserted that Columbia Gulf 
would recieve at the point of receipt 
Transco’s volume of WC Block 619 gas 
not exceeding 15,000 Mcf per day and 
Columbia Gulf would receive at the 
point of receipt Transco’s volume of V 
Block 287 gas not exceeding 5.000 Mcf 
per day. Transco would receive at the 
SP point of receipt and the SMI point of 
receipt Columbia Gas’ volumes of SP 
Blocks 8 and 13 and V Block 313 gas not 
exceeding 20,000 Mcf per day. 

Applicants state that the volumes of 
gas would be exchanged by the parties 
on a thermally equivalent basis in the 
following order: 

(1) Volumes received at the SP point 
of receipt would be exchanged with 
volumes received at the WC point of 
receipt. 

(2) Volumes received at the SMI point 
of receipt would be exchanged first with 
volumes received at the V point of 
receipt and then with volumes received 
at the WC point of receipt which have 
not been exchanged pursuant to (1) 
above. 

Applicants further state that to the 
extent excess volumes remain after 
effectuation of the above exchanges, 
Transco and/or Columbia Gulf would 
transport such excess gas on a thermally 
equivalent basis to the other for delivery 
at existing authorized points of delivery 
onshore. 

It is said that the Agreement provides 
that transportation of gas thereunder 
would not include Columbia Gas’ SMI 
Block 66 which is currently being 
transported by Transco pursuant to a 
transportation agreement dated May 23, 
1978, and Commission certification 
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issued on September 1,1978, in Docket 
No. CP78-384. Thus, the only 
transportation would be from the SP 
point of receipt to the points of delivery 
and such transportation would 
supercede and replace the current 
transportation service being rendered by 
Transco for Columbia Gas pursuant to 
the certification issued on May 8.1979. 
in Docket No. CP79-181. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August 
14,1979, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or 
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary . 

(FR Doc. 79-24075 Filed 8-2-79; 8:45 aro| 

BILLING COOE 6450-01-M 


[Docket No. ER79-971 

Tucson Electric Power Co.; 

Compliance Filing 

July 31.1979. 

Take notice that Tucson Electric 
Power Company (TEPC), by letter dated 
July 16.1979, filed with the Commission 
Amendment No. 1 to the Tucson-San 
Diego Ten Year Power Sale and 
Interconnection Agreement to amend 
the rate schedule of TEPC originally 
designated Tucson Gas & Electric 
Company Rate Schedule FERC No. 26. 
TEPC indicates that this Filing is made to 
comply with condition 2 of ordering 
paragraph (A) of the Commission's order 
of June 25.1979, in the above docket. 

Any person desiring to be heard or to 
protest said Filing should file a protest 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 and 1.10). Any 
such protests should be filed on or 
before August 9,1979. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashel], 

Acting Secretary . 

[FR Doc 79-24078 Filed 8-2-79; 8.45 um| 

BILLING CODE 6450-01-M 


(Docket No. ER 79-530J 

Tucson Electric Power Co.; Filing 

July 30,1979. 

The Filing Company submits the 
following: 

Take notice that Tucson Electric 
Power Company ('TEP”) on July 23, 
1979, tendered for Filing a Letter of 
Agreement dated May 21,1979, for the 
sale by TEP of nonfirm energy to Tri- 
State Generation & Transmission 
Association, Inc. (“Tri-State”). The 
primary purpose of this Agreement is to 
establish terms and conditions between 
TEP and Tri-State relative to the 
delivery of nonfirm energy during the 
period July 1,1979 to September 30.1979. 
TEP states that copies of the filing were 
served upon Tri-State. 

Any person desiring to be heard or to 
make any application with reference to 
said Agreement should file a petition to 
intervene or protest with the Federal 


Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be Filed on or before August 20, 
1979. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this 
Agreement are on File with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Acting Secretary. 

|FR Doc. 79-24051 Filed 8-2-79; 8:45 am| 

BILLING CODE 6450-01-M 


Western Area Power Administration 

Parker-Davis Project; Amendment to 
the Notice of Proposed Power Rate 
Adjustment 

agency: Western Area Power 
Administration (WAPA), Department of 
Energy. 

action: Notice of an Amendment to the 
Notice of Proposed Power Rate 
Adjustment for Parker-Davis Project. 

summary: The Notice of Proposed 
Power Rate Adjustment for Parker- 
Davis Project, which was published at 
44 FR 34192 (June 14,1979), is hereby 
amended for the purpose of including 
the following: 

Persons interested in speaking at the 
Public Comment Forum to be held in 
Phoenix, Arizona, on August 31,1979, 
should make a request, by telephone or 
in writing, to Mr. Robert A. Olson, Area 
Manager, Western Area Power 
Administration, Boulder City Area 
OfFice, 1660 Nevada Highway, P.O. Box 
200, Boulder City. NV 89005, Telephone: 
(702) 293-8475, no later than August 28, 
1979, so a witness list can be developed. 
The chairman may allow others to speak 
at the Forum if time permits. 

Issued in Golden. Colorado, July 27,1979. 
Robert L McPhail, 

Administrator. 

|FR Doc. 79-24029 Filed 8-2-79; 8:45 am) 

BILLING CODE 6450-01-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 

IFRL 1290-41 

Availability of Environmental Impact 
Statements 

agency: Office of Environmental 
Review, Environmental Protection 
Agency. 

purpose: This Notice lists the 
Environmental Impact Statements which 
have been officially filed with the EPA 
and distributed to Federal Agencies and 
interested groups, organizations and 
individuals for review pursuant to the 
Council on Environmental Quality’s 
Regulations (40 CFR Part 1500.9). 

period covered: This Notice includes 
EIS’s filed during the week of July 23 to 
27,1979. 

REVIEW PERIODS: The 45-day review 
period for draft EIS’s listed in this 
Notice is calculated from August 3, and 
will end on September 17,1979. The 30- 
day wait period for final EIS’s will be 
computed from the date of receipt by 
EPA and commenting parties. 

ElS AVAILABILITY: To obtain a copy of an 
E1S listed in this Notice you should 
contact the Federal agency which 
prepared the EIS. This Notice will give a 
contact person for each Federal agency 
which has filed an EIS during the period 
covered by the Notice. If a Federal 
agency does not have the EIS available 
upon request you may contact the Office 
of Environmental Review. EPA for 
further information. 

back copies of eis’s: Copies of EIS's 
previously filed with EPA or CEQ which 
are no longer available from the 
originating agency are available from 
the Environmental Law Institute, 1340 
Connecticut Avenue, Washington, D.C. 
20036. 

FOR FURTHER INFORMATION CONTACT 

Kathi Weaver Wilson. Office of 
Environmental Review A-104, 
Environmental Protection Agency, 401 M 
Street SW.. Washington, D.C. 20460, 

(202) 755-0780. 

SUMMARY OF NOTICE: Appendix I sets 
forth a list of EIS’s filed with EPA during 
the week of July 23 to 27.1979 the 
Federal agency filing the EIS, the name, 
address, and telephone number of the 
Federal agency contact for copies of the 
EIS, the filing status of the EIS, the 
actual date the EIS was filed with EPA, 
the title of the EIS, the State(s) and 
County(ies) of the proposed action and a 
brief summary of the proposed Federal 
action and the Federal agency EIS 
number if available. Commenting 


entities on draft EIS's are listed for final 
EIS’s. 

Appendix II sets forth the EIS’s which 
agencies have granted and extended 
review period or a waiver from the 
prescribed review period. The Appendix 
II includes the Federal agency 
responsible for the EIS. the name, 
address, and telephone number of the 
Federal agency contact, the title State(s) 
and County(ies) of the EIS. the date EPA 
announced availability of the EIS in the 
Federal Register and the extended date 
for comments. 

Appendix III sets forth a list of EIS's 
which have been withdrawn by a 
Federal agency. 

Appendix IV sets forth a list of EIS 
retractions concerning previous Notices 
of Availability which have been made 
because of procedural noncompliance 
with NEPA or the CEQ regulations by 
the originating Federal agencies. 

Appendix V sets forth a list of reports 
or additional supplemental information 
on previously filed EIS’s which have 
been made available to EPA by Federal 
agencies. 

Appendix VI sets forth official 
corrections which have been called to 
EPA’s attention. 

Dated: July 31,1979. 

William N. Hedeman, Jr., 

Director, Office of Environmental Review. 

Appendix I.—EIS’s Filed With EPA 
During 

The Week of July 23 to 27 t 7979 

DEPARTMENT OF AGRICULTURE 

Contact: Mr. Barry Flamm, Coordinator. 
Environmental Quality Activities, Office of 
the Secretary, U.S. Department of 
Agriculture, Room 412A, Washington, DC. 
20250. (202) 447-3965. 

Forest Service 

Draft 

Sheyenne National Grassland, Land MgmU 
Custer NF, Ransom and Richland Counties, 

N. Dak., July 24: Proposed is a land 
management plan for the Sheyenne National 
Grassland located in the Custer National 
Forest, Ransom and Richland Counties, North 
Dakota. The Grassland encompasses 70,180 
acres, use of which has been centered around 
livestock grazing. The alternatives considered 
include: 1) continuing current management: 2) 
emphasizing wildlife, recreation and other 
amenity values: 3) emphasizing commodity 
production; 4) balancing livestock production 
with consideration of amenity values; and 5) 
reflecting management of the area if a dam 
were constructed. (DES-01-08-79-12.) (EIS 
Order No. 90764.) 

Final 

Elgin unit plan. Umatilla and Wallowa- 
Whitman NFS. Union, Umatilla, and 
Wallowa Counties. Oreg., July 26: proposed is 


the implementation of a comprehensive land 
management plan for the 326,760 acres of 
Forest Service land within the Elgin Planning 
Unit of the Umatilla and Wallowa-Whitman 
National Forests in the Counties of Union. 
Umatilla, and Wallowa. Oregon. There are an 
additional 28,348 acres of land in other 
ownership within the boundaries of the 
planning unit. Nine alternatives are analyzed 
each offering a different combination of 
managment activities allocated to lands 
which yield wood, water forage, wildlife 
habitat, and outdoor recreation opportunities. 
(USDA-FS-R6-FES(ADM) (76-2),) Comments 
made by: A! IP. USD A. DOE. FERC. EPA. 

COE DOC, DOl, State, and local agencies, 
groups, individuals and businesses. (EIS 
Order No. 90786.) 

Final 

McLoughlin-Klamath unit. Rogue R. and 
Winema NFS, Klamath and Jackson Counties. 
Oreg., July 27: The proposed action provides 
for the designation of 414,445 acres (net) of 
National Forest Land on the Winema and 
Rogue River National Forests. The preferred 
alternative provides for the following primary 
allocations: 1) wildemess-139,414 acres. 2) 
special management areas—10,128 acres, and 
3) multisource areas—264.903 acres. This 
alternative provides for a possible mix of 
allocations which places some emphasis on 
the less tangible values provided by the 
retention of natural conditions, in a blend 
with the production of tangible goods and 
services. (USDA-FS-R6-FES-(ADM}-77-9.) 
Comments made by: AHP, COE HUD, DOT. 
USDA. State and local agencies, groups, 
individuals and businesses. (EIS Order No. 
90808.) 

Rural Electrification Administration 

Draft 

Coal property leases, purchase of leasehold 
interest, several counties in Alabama, July 27: 
proposed is the issuance of financial 
assistance to provide long-term financing for 
the purchase of a lease hold interest by the 
Alabama Electric Corporation from the 
Kinlock Coal Company. The leaseholds 
involve three operating mines all located in 
Alabama. The mines are: 1) Bear Creek 
located in Marion and Franklin Counties, 2) 
Wilson Bend located in Winston County, and 
3) Hamilton located in Lamar and Marion 
Counties. Coal reserve estimates reveal 
approximately 8.5 million tons in the mines to 
be purchased. The coal will be used for the 
three unit 495 MW, total net. Tombigee 
Station near Jackson. Alabama. The coal 
would be transported by rail and/or barge. 
(USDA-REA-EIS-{ADM)-79-l-D.) (EIS 
Order No. 90792.) 

Soil Conservation Service 

Draft 

Tehachapi Watershed Flood Protection 
Plan, Kern County, Calif., July 24: Proposed is 
a flood protection plan for the Tehachapt 
Watershed located at the junction of the 
Sierra Nevada and Tehachapi Mountain 
Ranges in Kern County, California. The 
structural program will include a grade 
control structure in Blackburn Canyon, 
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floodwater retarding structures with 
diversion inlets at the mouths of Antelope 
and Blackburn Canyons. 0.2 miles of channel 
enlargement, and 20.5 acres of wildlife 
habitat development. Land treatment 
measures will be installed by landowners. 
The alternatives considered are: (1) No 
project, (2) Land treatment only, (3) Non- 
structural flood prevention, and (4) Ten 
alternative structural measures (EIS Order 
No. 90765.) 

Llagas Creek Watershed Flood Prevention. 
Santa Clara County, Calif., July 24: Proposed 
is a watershed protection and flood 
prevention plan for the Llagas Creek 
Watershed located in the cities of Morgan 
Hill and Gilroy, Santa Clara County. 
California. The project consists of three main 
components: (1) Providing land treatment 
measures to reduce erosion and sediment 
production in the watershed: (2) Modifying 
about 29.4 miles of Llagas Creek and its 
major tributaries to increase capacity, and 
constructing setback levees to limit the flood¬ 
plain width along about 2.8 miles of Llagas 
Creek, and (3) Raising Chesbro Dam 11 feet 
to accommodate an additional 3,620 acre-feet 
of storage for flood control purposes (EIS 
Order No. 90768.) 

U.S. Army Corps of Engineers 

Contact: Mr. Richard Makinen, Office of 
Environmental Policy, Attn: DAEN-CWR-P, 
Office of the Chief of Engineers, U.S. Army 
Corps of Engineers, 20 Massachusetts 
Avenue, NW., Washington, D C. 20314, (202) 
272-0121. 

Draft 

Bayou Boeuf Fabrication Yard Expansion, 
Permit, Assumption Parish, La.. July 26: 
Proposed is the issuance of a permit for the 
expansion of the Bayou Roeuf fabrication 
yard near Amelia in Assumption Parish, 
Louisiana. The expansion would involve the 
addition of 310 acres of land to be developed 
primarily as a fabrication yard for the 
construction of offshore structures whose 
lengths exceed existing yard capacity. These 
structures will be used in oil and gas 
production in deep water. Approximately 
280,000 cubic yards of dredged materia) will 
be relocated from existing storage areas to 
proposed deposit areas in the expansion area 
(New Orleans District). (EIS Order No. 

90783.) 

Mermentau River Basin, O/.M of Four 
Projects, Several Parishes, La., July 24: 
Proposed are four operation and maintenance 
projects for the Mermentau River Basin in 
southwestern Louisiana. The projects are 
known as: (1) The Mermentau Riven (2) 
Mermentau River, Bayous Nezpique and Des 
Cannes: (3) Bayou Plaquemine Burie; and (4) 
Bayou Queue De Tortue. The actions consist 
of maintenance dredging, flood control, 
operation of water control structures, and 
clearing and snagging in four existing 
projects. The alternatives consider no action 
and five methods for the disposal of dredged 
materia] (New Orleans District). (EIS Order 
No. 90763.) 

Draft 

Baltimore Harbor/Channels Navigation 
Improvements, Maryland, Virginia,' July 23: 


Proposed are navigational improvements for 
the Baltimore harbor and channels in the 
States of Maryland and Virginia. The 
remaining measures include: (1) Dredging the 
connecting channel from its present 27 foot 
depth and 400 foot width, to 35 by 600 feet, (2) 
Dredging of the approach channels, (the 
Swan Point and Tolchester sections), from 
the present 35 foot depth and 450 width to 600 
feet wide, and (3) placement of 1.03 million 
cubic yards of dredged material into the 
Chesapeake Bay at the Pooles Island deep. 
The alternatives considered include: (1) The 
proposed action, (2) No action, and (3) 

Several disposal methods for the dredged 
materia) (Baltimore District). (EIS Order No. 
90759.) 

Snake River snagging and clearing for flood 
control. Marshall. Polk. Pennington Counties, 
Minn., July 27: Proposed is a flood control 
project for the Snake River in Marshall, Polk 
and Pennington Counties, Minnesota. The 
project involves snagging and clearing all 
non-rooted trees and snags in the primary 
channel. Standing timber in the primary 
channel would be cut within 6 inches of the 
ground. Pilings and rooted stumps in the 
wetted part of the channel would be cut as 
close to ground level as practicable. 
Shelterbelts would be planted along reaches 
of the river unprotected from drifting snow 
(St. Paul District). (EIS Order No. 90807.) 

Wallisville Lake, Trinity River, Tex., July 
27: Proposed is the completion of the 
Wallisville Lake project located in the delta 
of the Trinity River, Texas. Several major 
changes to the project include deferral of 
navigation improvements, deletion of the fish 
and wildlife enhancement purpose, and 
reduction in the size of the reservoir. The 
project was authorized for the purposes of 
Salinity control, navigation, water supply, 
fish and wildlife enhancement, and 
recreation (Galveston District). (EIS Order 
No. 90795.) 

Draft 

Weyerhaeuser export facility at DuPont, 
permit, Pierce County. Wash., July 26: 
Proposed is the issuance of a permit for the 
construction and operation of an export 
facility at DuPont, Pierce County. 

Washington. The project includes 
replacement of the existing dock and loading 
equipment: construction of a marshalling area 
for finished products and logs: a debarker; a 
materials handling system to move products 
to the docks: a terminal area for receiving, 
handling and storage of forest products: the 
necessary supporting road access from the 
interstate system; and rail access. (Seattle 
District) (EIS Order No. 90781.) 

Final 

Imperial Beach, erosion control, San Diego 
County, Calif., July 23: Proposed is a beach 
erosion control project for Imperial Beach. 

San Diego County, California. The project 
will involve the construction of an offshore, 
5,000 foot long submerged breakwater 
consisting of alternating high and low 
rubblemound segments. An existing rock 
groin will be extended by 100 feet to connect 
with the north end of the breakwater, and a 
new 600 foot long groin will be constructed 


from the shoreline to the south end of the 
breakwater. The alternatives include: (1) 
groin field configurations. (2) shoreline 
revetment. (3) periodic beach nourishment. 

(4) offshore nonsubmerged. and (5) no action. 
(Los Angeles District.) Comments made by: 
AHP, DOC. DOI. DOT. HUD, EPA. state and 
local agencies. (EIS Order No. 90761.) 

E. San Rafael Baylands development. 

Marin County, Calif., July 26: Proposed is the 
development of the East Baylands of San 
Rafael. Marin County. California, into 
residential, commercial, industrial, and open 
space uses. The project will involve fill, 
diredging. and development in accordance 
with the emerging San Rafael redevelopment 
agency plan for the area. The statement also 
serves as the final EIS for the draft statement. 
No. 41807, filed 12-3-74, concerning the San 
Quentin Landfill. The San Quentin Disposal 
Company applied for a COE permit for the 
use of 21 acres for fill and industrial 
development. (San Francisco District.) 
Comments made by: EPA. DOI. DOC. HEW. 
USDA, DOT, AHP, State and local agencies, 
groups. (EIS Order No. 90790.) 

Draft Supplement 

Grays Harbor/Chehalis River. O/M 
dredging (DS—1). Grays Harbor County, 
Wash.. July 28: This statement supplements a 
final EIS. No. 51683, filed 11-20-75, 
concerning the operation and maintenance of 
the Grays Harbor and Chehalis River 
navigation project located in Grays Harbor 
County, Washington. This statement 
addresses the continuance of the operation 
and maintenance of the project through the 
use of the Grays Harbor long-range 
maintenance dredging program (LRMDP). The 
LRMDP provides for maintenance dredging 
along each of the separate navigation 
ohannel reaches in the estuary and considers 
methods, disposal sites and seasonal 
restrictions. Provisions are made for wetland 
habitat on dredged material and dredging 
water quality. (Seattle District) (EIS Order 
No. 90778.) 

DEPARTMENT OF DEFENSE 

Contact: Dr. Carlos Stern, Deputy for 
Environment and Safety, Department of the 
Air Force, Room 4C885, Pentagon, 
Washington. D.C. 20330, (202) 897-9297. 

Air Force 

Draft 

Beale AFB, operation of the Pave Paws 
radar system. Yuba County. Calif., July 27: 
Proposed is the operation of the Pave Paws 
radar system at the Beale Air Force Base in 
Yuba County, California. The purpose of the 
system is to detect, track, and provide early 
warning of sea-launched ballistic missiles. A 
secondary purpose of the system is to assist 
the USAF spacetrack system by tracking 
objects that are orbiting the earth. With the 
Pave Paws in operation, older radars at three 
other locations would be retired. (EIS Order 
No. 90796.) 

Holloman AFB. Morenci area, supersonic 
operations. Carton County, N. Mex.. July 27: 
Proposed is supersonic training in the 
northeastern portion of the Morenci military 
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operations area of the Holloman Air Force 
base located in Carton County, New Mexico. 
Three hundred supersonic F-15 sorties per 
month are projected to be flown in the area 
during daylight hours only resulting in an 
estimated 750 sonic booms per month. In 
addition to no action, eight other alternatives 
are considered. (EIS Order No. 90797.) 

Holloman AFB, Valentine area, supersonic 
operation, several counties in New Mexico, 
July 27: Proposed is supersonic training in the 
Valentine military operations area/air traffic 
control assigned airspace area of Holloman 
Air Force base, New Mexico. The airspace 
overlies the counties of Jeff Davis. Presidio. 
Culberson, and Hudspeth. It is proposed that 
three hundred supersonic sorties per month 
be flown to the area above 15,000 feet mean 
sea level. In addition to no action, seven 
alternatives are considered. (EIS Order No. 
90798.) 

Army 

Contact: Col. Charles E. Sell, Chief of the 
Enviommental Office, Headquarter Dean- 
ZCE, Office of the Assistant Chief of 
Engineers, Department of the Army, Room 
1E676, Pentagon, Washington. D.C. 20310, 
(202) 694—4209. 

Draft 

Fort Wainwright installation utilization. 
Alaska. July 27: Proposed is the continued 
operation of the cantonment area and 
adjacent lands of Fort Wainwright. Alaska. 
The current Mission of Fort Wainwright is to 
command, train, and maintain assigned units 
at the required state of readiness, and to 
prepare and maintain specified mobilization, 
contingency, and operations plans. The 
current activities include use of the Fort 
primarily by elements of the 172nd infantry 
training'and maneuver exercises. These 
activities are supported by a wide range of 
facilities on the main po9t area, including 
office space, housing, logistical support and 
community services. (EIS Order #90799.) 

Fort Creely installation utilization, Alaska, 
July 27: Proposed is the continuation o i the 
ongoing activities of Fort Greely, Alaska. The 
current mission of Fort Greely provides 
factilities required for operations conducted 
by the cold regions test center (CRTC). The 
Northern Warfare Training Center (NWTC). 
and the 172nd infantry brigade. The CRTC is 
responsible for testing men. material and 
equipment under conditions of extreme cold 
The NWTC is responsible for training forces 
for action in arcitic and subarctic regions in 
the event of war. (EIS Order #90801.) 

Fort Richardson installation utilization, 
Alaska. July 27: Proposed is the continued 
installation utilization at Fort Richardson. 
Anchorage. Alaska. The 62.605 acre Fort is 
used for military training purposes by the 
172nd infantry brigade. The 172nd Infantry 
Brigade is the Army’s only arcitic and 
mountain fighting force. This unit consists of 
three infantry battalions, a field artillary 
battalion, support battalion, air cavalry troop, 
and an aviation battalion. These combat 
units are supported by engineer, military 
police, signal, and other general support force 
elements. (EIS Order #90803.) 


Draft 

Fort Belvoir ongoing mission, Fairfax 
County, Va., July 27: Proposed is the 
continuance of the ongoing mission of Fort 
Belvoir in Fairfax County. Virginia. The 9.237 
Acre Fort houses the US army engineer 
school, which trains officers and enlisted 
personnel of the US Army as well as 
members of other US Armed Forces and 
allied nation armed forces. Also located at 
Fort Belvoir are numerous tenant 
organizations to include research and 
development activities, and services and 
support activities. (EIS Order #90800.) 

Fort Lee ongoing mission. Virginia. July 27: 
Proposed is the continuance of ongoing 
operations at Fort Lee. Virginia. Fort Lee 
houses the US Army Quartermaster Center 
and school and numerous other US Armed 
forces units and activities. Some of the units 
include: 1) US Army logistics management 
center, 2) US Army logistics center, 3) 20th 
Norad Region/20th air division, 4) US Army 
troop support agency, 5) facilities engineer 
support agency, 6) Cerow US Army reserve 
center, 7) readiness group Lee, and 8) others. 
(EIS Order #90806.) 

Fort McCoy ongoing mission. Sparta. 
Monroe County. Wis., July 27: Proposed is the 
continuation of the ongoing mission of the 
installations of Fort McCoy located in Sparta. 
Monroe County, Wisconsin. Fort McCoy is 
maintained on a continuous basis in support 
of permanent complement, tenant, active 
component, national guard, and army reserve 
activities for Wisconsin, Iowa. Minnesota, 
and upper Michigan. The alternatives 
considered are: 1) continuation of current on¬ 
going mission. 2) mobilization of troops into 
active status for continuous use by active 
army organizations on the installation, and 3) 
deactivate the installation except for a 
caretaking detachment to be retained in 
support of mobilization requirements. (EIS 
Order #90802.) 

Draft 

Fort Eustis ongoing mission. James City 
County, Va., July 27: Proposed is the 
continuation of the ongoing mission of Fort 
Eustis. James City County, Virginia. The 
mission of the Fort is to organize, train and 
equip all units and individuals to perform 
assigned missions, assure achievement of 
assigned combat readiness posture in 
assigned and attached units, accomplish 
planning, as directed, for the mobilization 
mission, and support civil authorities in 
domestic emergencies. Fort Eustis houses the 
US Army transportation center, the US Army 
communications command detachment, and 
the health services command. (EIS Order 
#90804.) 

Navy 

Contact: Mr. Ed Johnson. Head. 
Environmental Impact Statement/RDTfcE 
Branch, Office of the Chief of Naval 
Operations. Department of the Navy, 
Washington. D.C. 20350, (202) 697-3689. 

Final 

Long Beach Naval Station, reestablishment, 
Los Angeles County. Calif., July 24: The 
proposed project involves the reopening of 


the Long Beach Naval Station as active 
HomeporL The Naval Station is located in 
Los Angeles County. California. 
Approximately 9,000 military and civilian 
personnel, plus dependents and 27 ships are 
involved in this proposal The initial ship 
arrivals are scheduled to coincide with the 
regular Over-Haul program and the other 
ships scheduled for arrival will be newly 
constructed and will assume their Homeport 
Station upon the successful completion Of the 
Shakedown Cruises. The Homeport ships will 
be cold ironed while in port Comments made 
by: USN, DOC EPA. DOT, DO!. State and 
local agencies, individuals. (EIS order No. 
90772.) 

Trident dredging, Thames River Channel, 
Groton. New London County. Conn.. July 24: 
The proposed action is the proposed dredging 
of the Thames River Channel, located near 
Groton and New London, New London 
County, Connecticut. The proposed action 
will increase the channel depth from a 
present 36 feet to 40 feet at mean low water. 
This action will permit safe and 
unencumbered transit of the Trident 
submarine from the Navy’s ship construction 
contractor at Groton to the open sea. Other 
than the proposed channel dredging the only 
alternative is a modification to the Trident 
Sea Trial program to allow movement of the 
submarine in the present channel. Comments 
made by: DOI. USDA, HEW. DOC. DOT. 
State and local agencies, groups. (EIS order 
No. 90769.) 

DEPARTMENT OF ENERGY 

Contact: Dr. Robert Stem, Acting Director, 
NEPA Affairs Division, Department of 
Energy. Mail Station E-201 GTN, 

Washington. D.C. 20545, (202) 376-5998. 

Final 

Mound facility, Miamisburg, Montgomery 
County, Ohio, July 26: The purpose of this 
statement is to describe the ongoing work of 
all operations at the Mound facility, 
Miamisburg. Montgomery County. Ohio, and 
to analyze and evaluate the impacts on the 
environment that continuation of this work 
entail. Mound facility is operated to produce 
nuclear weapon components for the Nuclear 
Weapons program, perform surveillance on 
Weapon Components, manufacture 
radioactive-fiieled heat sources for the 
Nuclear Weapon program and the National 
Space program, and to market nonradioactive 
isotopes to the scientific community. The 
plant is bordered by undeveloped agricultural 
lands and residential housing. (DOE/EIS- 
0014F) Comments made by: HEW, DOI. NRC, 
EPA, USDA, local agencies. (EIS order No. 
90787.) 

ENVIRONMENTAL PROTECTION AGENCY 

Contact: Mr. Charles L Gray, Director, 
Emission Control Technology Division. Office 
of Mobile Source Air Pollution Control, U.S. 
Environmental Protection Agency, 2565 
Plymouth Road. Ann Arbor, Michigan 48105. 
(313) 374-8404. 

Draft 

1983/Later model year light-duty Trucks, 
emission, regulatory. July 23: Proposed are 
emission regulations for 1983 and later model 
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year light-duty trucks. The action will tighten 
the HC and CO exhaust emissions standards. 
The regulations will establish the following 
exhaust emissions standards: 1) HC—0.8 G/ 
mile. 2) CO—10 G/mile, 3} NOX—2.3 G/mile, 

4) idle HC—970 parts per million as carbon. 

5) idle CO—0.47%. and 6) diesel crankcase— 
zero emissions. Aslo proposed are: 1) 
Revisions to the definitions of “useful life” to 
apply to virtually the full working life of the 
vehicle, 2) changes to assembly-line testing in 
the form of revised selective enforcement 
auditing sampling, and 3) a system of 
nonconformance penalties. (EIS order No. 
90760.) 

Final 

Contact: Mr. Clinton Spotts. Region VL 
Environmental Protection Agency. First 
International Building. 1201 Elm Street. 

Dallas. Texas 75270. (214) 767-2716. 

Willow Bend Chemical Complex. NPDES 
permit. St. (ohn the Baptist Parish, La., July 
26: Proposed is the issuance of a new source 
NPDES permit for the discharge of treated 
effluent into the Mississippi River from Shell 
Oil Company’s proposed Willow Bend 
Chemical Manufacturing Complex located in 
St. John the Baptist Parish, near Edgard, 
Louisiana. The complex will be used for the 
manufacture of chemical intermediates and 
low molecular weight polymers. The 
alternatives considered are: 1) No action; 2) 
site alternatives; 3) process alternatives; and 
4) fuel, feedstock, and transportation 
alternatives. Comments made by: AHP, 

FERC, COE. DOC DOI, DOT. State and local 
agencies. (E1S order No. 90788.) 

WWT Facilities, St. Mary Parish, grant. SL 
Mary Parish. La.. July 26: Proposed is the 
issuance of five grants for the design and 
construction of sewerage facilities in St. Mary 
Parish. Louisiana. The project is split into five 
areas each with a different sewerage plan. 
They are: 1) Morgan City and Amelia—two 
distinct systems; 2) wards 5 and 8—served by 
a single, centrally located treatment plant; 3) 
Franklin and vicinity—two distinct systems; 

4) Baldwin and vicinity—separate treatment 
plants in the eastern and western subareas; 
and 5) Cypremort Point—a single plant. 
Comments made by: AHP, USDA, DOC. COE, 
DOE, HUD. DOI. DOT. FERC, State and local 
agencies, businesses. (EIS order No. 90789.) 

Draft 

Contact: Ms. Alexandria Smith. Region X, 
Environmental Protection Agency. 1200 6th 
Avenue, Seattle. Washington 98101, (206) 
442-1285. 

Reeder Reservoir maintenance operations. 
Ashland, Jackson County. Oreg., July 26: 
Proposed is the approval or disapproval of 
the Reeder Reservoir element of the Roque 
Valley water quality management plan for 
the city of Ashland. Jackson County, Oregon. 
This element of the plan involves the 
cleaning of the Reeder Reservoir by means of 
draining in the early spring of relatively wet 
years with the sediments being sluiced 
through the reservoir outlet to be carried 
downstream in Asland Creek into Bear 
Creek, and eventually into the Roque River. 
The alternatives consider the various 
discharge times which would move the 


sediments in the least harmful manner. (EPA- 
lO-OR-Jackson-Aahland-WQMP-79.) (EIS 
order No. 90782.) 

FEDERAL ENERGY REGULATORY 
COMMISSION 

Contact: Dr. Jack M. Heinemann. Advisor 
on Environmental Quality, Room 3000 S-22, 
Federal Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington. D.C. 
20426, (202) 275-4150. 

Draft 

Prudhoe Bay Sales Gas Conditioning 
Facility C/O. Alaska, July 26: Proposed is the 
issuance of a certificate of public 
convenience and necessity for the 
construction and operation of a sales gas 
conditioning facility at Prudhoe Bay. Alaska. 
The facility would consist of four processing 
trains using the selexol process to condition 
the gas and refrigeration to separate the 
hydrocarbons. An operations/living center 
and construction camp would also be 
constructed. The site alternatives considered 
are at the Yokum River near the Taps Bridge 
and at Fairbanks. Pipeline pressure and 
process alternatives are also considered. 
(FERC/EIS-0009D.) (EIS order No. 90780.) 

DEPARTMENT OF HUD 

Contact: Mr. Richard H. Broun. Director, 
Office of Environmental Quality. Room 7274, 
Department of Housing and Urban 
Development, 451 7th Street, S.W., 
Washington. D.C. 20410, (202) 755-6306. 

Draft 

West Point subdivision, mortgage 
insurance, Franklin County. July 25: Proposed 
is the issuance of HUD home mortgage 
insurance for the development of the West 
Point subdivision located in the Prairie 
Township of Franklin County. Ohio. The 
Development would include both recreational 
and commercial development on a 657 acre 
tract of land. West Point will include the 
construction of about 2,135 dwelling units of 
which 95 percent are expected to be single¬ 
family detached with the remainder being 
constructed as either twin singles or multiple- 
family units with 8 to 12 families per 
structure. Approximately 37 acres are 
planned for commercial development (HUD- 
RO-5-EIS-79-OJx{D).) (EIS ORDER # 90775). 

Final 

Frederick Heights housing project, 

Frederick County, Md., July 24: Proposed is 
the issuance of HUD home mortgage 
insurance for the Frederick Heights housing 
project, Frederick County, Maryland. The 
Project will involve the construction of 1121 
living units on a 102 acre tract of land. The 
Project will also include two community 
recreational centers, a 10 acre school site, 
and interior open space system, with 
playground facilities. Comments made by : 
EPA. HEW. USDA, DOI. State and local 
agencies (EIS ORDER # 90770). 

DEPARTMENT OF INTERIOR 

Contact: Mr. Bruce Blanchard, Director, 
Environmental Project Review, Room 4256, 
Interior Bldg., Department of the Interior, 
Washington. D.C. 20240, (202) 343-3891. 


Bureau of Indian Affairs 

Draft 

Havasupai Indian Reservation addition, 
Arizona, July 23: Proposed is a land use plan 
for 185,000 acres which are to be added to the 
Havasupai Indian Reservation, Arizona. The 
plan includes 20 divisions, each addressing a 
separate type of action for developing or 
preserving the reservation addition. These 
divisions include: (1J Agriculture. (2) Cultural 
resources. (3) Domestic and stock water 
development, (4) Energy, (5) Visitor use, (6) 
Public access to adjacent National park 
lands, and (7) Others (DES-76-42). (EIS 
ORDER No. 90756.) 

Bureau of Land Management 

Draft 

Nellis Air Force Base bombing range land 
withdrawal. Clark, Nye, Lincoln Counties, 
July 27: Proposed is the renewal of the 
2,945,726 acre Nelli9 Air Force Base range 
land withdrawal in Clark, Nye and Lincoln 
Counties. Nevada for a period of 15 years 
with an option to renew for an additional 10 
years. Nellis AFB consists of two units: The 
north range (1,959,158 acres) and the south 
range (986.568 acres). The south range 
includes 826.000 acres of the Desert National 
Wildlife Range. A maintenance personnel 
complex would be built to provide for 
equipment repair, housing and 
administration. About 315 miles of existing 
roads would be repaired to provide access to 
the existing targets and approximately 80 
miles of new roads would be built to the 
proposed electronic warfare sites (EIS 
ORDER * 90794). 

Bureau of Reclamation 

Draft 

Animas-La Pluta water supply project, 
Animas River, San Juan County. N. Mex., La 
Plata and Montezuma Counties. Colo., July 
25: Proposed is the Animas-La Plata Water 
Supply Project located in San Juan County. 
New Mexico and La Plata and Montezuma 
Counties. Colorado. The project would 
involve the diversion of water from the 
Animas River to the La Plata and Mancos 
Rivers drainages and would include: Two off- 
stream reservoirs, two pumping stations, 
three conveyance systems, a power 
transmission line, and two diversion dams on 
the La Plata River. The project would provide 
water for irrigation, and municipal and 
industrial use. in addition to recreational 
opportunities. (DES-79-45.) (EIS Order # 
90774.) 

Upalco unit irrigation. Lake Fork River, 
Ashley NF, Duchesne County, Utah. July 25: 
Proposed is an irrigation and water supply 
project for the Upalco unit of the central Utah 
project located in Duchesne County, Utah. 
The project plan includes the construction of 
Taskeech Reservoir on the Lake Fork River 
and 2 auxiliary canals, modification of 14 
high country lakes in the Ashley National 
Forest, and Rehabilitation of about 10 miles 
of existing canals. The main purpose of the 
project is to provide supplemental irrigation 
on a total of 42,610 acres of land; in 
additional water would be supplied to the 







45748 


Federal Register / Vol. 44, No. 151 / Friday. August 3, 1979 / Notices 


Town of Roosevelt for municipal and 
industrial use. Flood control would be 
provided on the Lake Fork River. (DES-79- 
46.) (EIS Order # 90776.) 

Polecat Bench area, irrigation, Park County, 
Wyo.. July 24: Proposed is the conversion of 
19.260 acres of rangeland to irrigated 
cropland within the Polecat Bench Area in 
Park County. Wyoming. Water would be 
diverted from Buffalo Bill Reservoir and 
conveyed through the existing Shoshone 
Canyon conduit and Heart Mountain Canal of 
the Shoshone extensions unit project. 

Principal features include Polecat Bench 
Canal. Holden Reservoir. Holden Canal, and 
a conveyance system for the Polecat Bench 
and Franrne Loop areas. The alternatives 
considered: 1) no development, 2) alternate 
sources of surface water, 3) modification of 
project facilities, and 4) sprinkler irrigation 
on Polecat Bench. (INT-DES-79-43.) (EIS 
Order * 90766.) 

Draft 

Modification of Buffalo Bill Dam. Shoshone 
project. Park County. Wyo., July 24: Proposed 
is the modification of Buffalo Bill Dam. a part 
of the Shoshone project, in Park County. 
Wyoming. The dam would be raised 25 feet 
and the conservation pool enlarged. Other 
features include: 1) replacement of the 
existing powerplant, 2) establishment of a 
visitor center at the top of the dam. 3) 
allocation of water to industrial and 
downstream fishery enhancement. 4) 
enlargement of the spill way, and 5) creation 
of subimpoundments at the upper end of the 
reservoir. The alternatives considered are: 1) 
no development, 2) the combination of one or 
more components, and 3) the proposed plan 
with additional development. (DES-79-44.) 
(EIS Order # 90767.) 

National Park Service 

Draft 

Green and Yampa wild and scenic rivers 
study, several counties, in Colorado and 
Utah. July 27: Proposed is a wild and scenic 
river study for the Green and Yampa Rivers 
located in Colorado and Utah. It has been 
recommended that a 91-mile segment of the 
Green River and approximately 29.120 acres 
of adjacent land in Colorado and Utah and a 
47-mile segment of the Yampa River and 
approximately 15.040 acres of adjacent land 
in the State of Colorado be included in the 
national wild and scenic rivers system. The 
area would be 91 miles of wild river area, 15 
miles of scenic river area, and 32 miles of 
recreational river area. (EIS Order # 90805.) 

New England River Basin Commission 

Contact: Mr. John Ehrenfeld, Chairman. 

New England River Basin Commission. 53 
State Street. Boston. Massachusetts 02109. 
(617) 223-6244. 

Draft 

Long Island Sound, disposal of dredged 
material. New York and Connecticut. July 27: 
Proposed is an interim plan for the disposal 
of dredged material in Long Island Sound. 

New York and Connecticut. The Plan is a 
short-term agreement among the legally 
responsable Federal. State, and interstate 


agencies on a set of policies and operational 
procedures to govern the open water disposal 
of dredged material into the sound. The plan 
includes: A classification system to 
determine the relative toxicity of material, 
guidelines for disposal operations, a 
monitoring program, designation of three 
interim open water disposal areas, and the 
creation of an inter-agency committee to 
collectively address dredging and disposal 
problems. (EIS Order # 90793.) 

Tennessee Valley Authority 

Contact: Dr. Harry G. Moore, Jr.. Acting 
Director, Division of Environmental Planning, 
Tennessee Valley Authority. 268 401 Building. 
Chattanooga, Tennessee 37401, (615) 755- 
3161. FTS 854-3161. 

Final 

Ocoee No. 2 hydro plant, rehabilitation. 
Polk County. Term.. July 25: Proposed is the 
rehabilitation work that would restore the 
flume and crib dam of the Ocoee No. 2 hydro 
plant located in Polk County. Tennessee to a 
safe integral part of the TVA hydroelectric 
generating system. Three alternatives are 
considered which include: 1) facility 
retirement consisting of the removal of the 
crib dam and flume, sealing of penstocks and 
sale of equipment: 2) a rockfUl dam addition, 
and replacement of trestles and 4.6 miles of 
existing wooden flume: and 3) construction of 
a new concrete dam, and replacement of 
trestles and 1,800 feet of wooden flume. 
Comments made by: EPA, AHP, FERC, DOI. 
COE. DOT. State and local agencies, groups, 
individuals, and businesses. (EIS Order # 
90777.) 

DEPARTMENT OF TRANSPORTATION 

Contact: Mr. Martin Convisser, Director. 
Office of Environmental Affairs, U.S. 
Department of Transportation. 400 7th Street, 
S.W., Washington. D.C. 20590, (202) 426-4357. 

Federal Aviation Administration 

Final 

Babelthuap-Koror Airport, Pacific Islands; 
U.S. territory, July 23: The proposed actions 
are the improvement and development of the 
Babelthuap-Koror Airport. Babelthuap Island. 
Palau District. Trust Territory of the Pacific 
Islands. The project includes: (1) construction 
of a 1.200 foot extension and reconstruction 
of the existing 6.000 foot runway with a 
turnaround area, connecting taxiway. and 
terminal apron; (2) establishment of a runway 
safety area; (3) installation of perimeter 
fencing and security fencing; (4) construction 
of an air carrier apron and associated 
taxiway. and general aviation apron and 
taxiway; (5) road relocation; (6) installation 
of approach/navigational aids, and (7) 
construction of 25 foot runway shoulders and 
200 by 150 feet blast pads. Comments made 
by: DOI. DOT. DOC. COE. HUD. USDA, 

HEW, local agencies. (EIS Order #90762.) 

Federal Highway Administration 

Draft 

FL-563. Lakeland north-south route. Polk 
County. Fla., July 23: Proposed is the 
construction of a six mile extension of FL-563 


from its present terminus at Lime Street in 
downtown Lakeland, extending south to FL- 
37 in Polk County, Florida. From FL-563 to 
Forest Park Street the facility would be 
constructed as an urban four-lane, controlled 
access arterial. From Forest Park Street 
southward to FL-37 the facility would be a 
rural four-lane, controlled access arterial. 
Approximately 25 percent of the project will 
be on new alignment. The alternatives 
consider two alignments along Central 
Avenue and Dorman Road. (FHWA-FLA- 
EIS-78-1-D.) (EIS Order #90757.) 

Draft 

Mayhew-Maplecrest corridor. IN-37 to I- 
69, Allen County. Ind., July 23: Proposed are 
two projects for the Mayhew-Maplecrest 
corridor from IN-37 (Stellhom Road) north to 
1-69 in Allen County, Indiana. From the 
intersection of Rothman and Maplecrest new 
construction would be involved to join St. Joe 
Road, Mayhew Road, and Maplecrest Road 
at or near the Intersection of St. Joe and 
Mayhew Roads. Alternatives are addressed 
for roadway alignment in the vicinity of the 
existing Mayhew Road from St. Joe Road 
north to Leo Road including the need for a 
new bridge over the St. Joseph River. The 
area between Leo Road and 1-69 along 
Dupont Road is being considered to provide a 
link between the Mayhew-Maplecrest 
corridor and 1-69. (FHWA-IND-EIS-76-10- 
D.) (EIS Order #90755.) 

Fariss Road to Butler Road connector. 
Gresham, Multnomah County. Oreg.. July 26: 
Proposed is the construction of the Fariss 
Road to Butler Road connector within the city 
of Gresham, Multnomah County. Oregon. The 
project would begin at the Fariss Road and 
Fairview Avenue intersection and would be 
constructed as a four lane arterial with left 
turn lanes following a new alignment 
between 223rd and 221st Avenues south to 
Powell Boulevard, for a total distance of 1.16 
miles. From Powell Boulevard the roadway 
would be constructed as a three lane facility 
with left turn lanes to the Towle Road 
alignment at Johnson Creek. The existing 
bridge over Johnson Creek would be replaced 
and Towle Road would be improved to Butler 
Road. (FHWA-OR-EIS-79-09-D.) (EIS Order 
#90779.) 

Highway connector. Isle of Palms to U.S. 
17/701, Charleston County, S.C., July 27: 
Proposed is the construction of a new 
highway connector which will extend from 
the Isle of Palms (Highway 703) to U.S. 17/701 
in Charleston County, South Carolina. The 
project length is approximately 3.88 miles. 
The entire facility will initially be two lanes, 
will be on a bridge structure for the limits of 
the wetlands it will traverse, will utilize 
normal cut and fill construction operations on 
the mainland and Isle of Palms, and will 
involve new construction within a new 
roadway corridor. It is proposed that the 
roadway be located within a four lane 
highway right-of-way. (FHWA-SC-EIS-79- 
02-D.) (EIS Order *90791.) 

Draft 

Lomas Verdes Avenue. PR-174 to PR-176, 
Puerto Rico, July 25: Proposed is the 
construction of Lomas Verdes Avenue from 
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PR-174 in the municipality of Bayamon on the 
west to PR-178 in the municipality of San 
Juan on the west within Puerto Rico. The 
project is approximately 6.4 miles in length 
and will be a six lane, divided, arterial 
highway classified locally as an avenue. 
Access to the facility would be uncontrolled 
except within, and at approaches to, major 
intersections. Throughout most of the length 
of the project, the roadway will overlie the 
two to four lane highway which would be 
replaced. (FHWA-PR-E1S-79-01-D.) (EIS 
Order #90773.) 

TN-32, U.S. 25E. Appalachian corridor "S." 
Grainger County, Tenn., July 23: Proposed i9 
the improvement of TN-32 (U.S. 25E, 
Appalachian corridor **S M ) from the Holston 
River bridge to Briar Fork Creek in Grainger 
County, Tennessee. The length of the project 
is 10.3 miles. The facility proposed includes 
two twenty-four foot traffic lanes with twelve 
foot shoulders and a sixty-four foot median. 
The alternatives consider no build and three 
corridor alignments. (FHWA-TN-E1S-7&-05- 
D.) (EIS Order *90758.) 

Final 

NC-160 relocation. Charlotte, Mecklenburg 


County, N.C, July 24: Proposed is the 
relocation of NC-160 in conjunction with the 
expansion of Douglas Airport in Charlotte, 
Mecklenburg County, North Carolina. The 
project would be completed in two stages. 
Stage 1 would be a two-lane roadway on four- 
lane right-of-way and would include 
realignment of approaches on Piney Top 
Drive. Stage 11 would include the extension of 
Airport Drive, relocation of the Horseshoe 
Lane and Wilmount Road intersection, and 
improvement of approaches on Wilmount 
Road. A portion of West Boulevard may also 
be relocated. (FHWA-NC-EIS-76-03-F.) 
Comments made by: USDA, COE. DOT, 

HEW. HUD. FEA, State and local agencies. 
(EIS Order #90771.) 

Final 

Appalachian corridor J. Soddy-Daisy to 
Dunlap, Hamilton, Bledsoe, and Sequatchie 
Counties. Tenn., July 26: Proposed is the 
construction of approximately 19 miles of a 
section of Appalachian corridor “J” from 
Soddy-Daisy to Dunlap, in Hamilton, Bledsoe 
and Sequatchie Counties, Tennessee. The 
proposed project extends in a northwesterly 

EtS’s Hied During the Week of July 23 to 27, 1979 

|Statement Title Index—By State and County! 


direction from a point near FAS 4340 
approximately 0.5 mile east of TN-29 in the 
city of Soddy-Daisy. to a western terminus at 
TN-28 approximately 1.0 mile north of the 
city of Dunlap. The highway will be a four- 
lane facility with full control of access on 
new location. (FHWA-TN-EIS-76-4-F.) 
Comments made by: HEW. HUD. EPA. DOT, 
TVA, USDA, DOI, State and local agencies. 
(EIS Order #90784.) 

Loop 340. from U.S. 77 to TX-6. Waco and 
Robinson. McLennan County, Tex., July 26: 
Proposed is the construction of a four lane 
divided highway consisting of two 24 foot 
roadways with paved shoulders and 
interchange structures to be known as Loop 
340 in the cities of Waco and Robinson, 
McLennan County. Texas. The project will 
begin at U.S. 77 south of Waco and extend 
northwest for approximately 5 miles ending 
at TX-6. The alternatives include three 
alternate routes and no-build. (FHWA-TEX- 
EIS-78-01-F.) Comments made by: COE, 
USDA, DOI. EPA. State agencies. (EIS Order 
#90785.) 


State 


County 


Status 


Statement title 


Accession Mo. Date Wed Orig Agency No. 


Alabama. 


Several 


Draft 


Alaska 


Arizona. 

California.. 


Draft.. 


... Draft - 

Kern _.____ Draft ___ 

Los Angeles ___ Final ... 

Marin.... ....... Final __ 

San Diego - Final _ 

Santa Clara.™ __ Draft .™ 

Yuba. -„- Draft.'. _ 


Colorado 


Montezuma La Plata.. 


_ Draft_ 


Several 


__ Draft 


Connecticut... 


. Draft ,, ,, 

Florida 

New London ™™™,_ 

Final. 

Polk 

. Draft 

Indiana. 

. Allen. 

. Draft .. 

Louisiana. 

. Several . 

. Draft. 


ST. John the Baptist ... 

- Final __ 


St. Mary...,, _ _ 

_ Final _ 


Assumption . 

..,-, T . TTt .„. Draft.... 

Maryland_ ... 

.. Frederick.. 

. Draft. _ 



. Final. 

Nevada . 

. r.1^rV 

.. Draft . 


Lincoln. 

. Draft 


Nye.. 

. Draft. 

New Mexico. 

. Several . 

.. Draft.. 


Carton. 

. Draft .. 


Coal Property Leases. Purchase of Leasehold Inter¬ 
est 

Prudhoe Bay Sales Gas Conditions Facility C/O _ 

Fort Wainwnght installation Utilization __.._ 

Fori Greety Installation Utilization _ 

Fort Richardson Installation Utilization .... 

Havasupai Indian Reservation Addition _ 

Tehachapi Watershed Flood Protection Plan.™ _ 

Long Beach Naval Station, Reestablishment __ 

East San Rafael Bay lands Development ..™. 

Imperial Beach. Erosion Control ......_ 

Llagas Creek Watershed Flood Prevention _ 

BeaJe AFB, Operation of the Pave Paws Radar 
System 

Animas-La Plata Water Supply Project, Animas 
River. 

Green and Yampa Rivers. Wild and Scenic Rivers 
Study. 

Long Island Sound, Disposal of Dredged Material ... 
Trident Dredging, Thames River Channel. Groton 

FL-563, Lakeland North-South Route _ 

Mayhew-Maptecrest Comdor. IN-37 to 1-69. . 

Mermentau River Basin, O/M of Four Projects _ 

WiHow Bend Chemical Complex, NPDES Permit. 

WWT Facilities. St Mary Parish, Grant ... 

Bayou Boeuf Fabrication Yard Expansion, Permit . 

Baltimore Harbor/Channels Navigation Improve¬ 
ments. 

Frederick Heights Housing Project ...... 

NetUs Air Force Base Bombing Range Land With¬ 
drawal. 

Nellis Air Force Base Bombing Range Land With¬ 
drawal 

Nellis Air Force Base Bombing Range Land With¬ 
drawal. 

Holloman AFB, Valentine Area. Supersonic Oper¬ 
ation. 

Holloman AFB. Morenci Area, Supersonic Oper¬ 
ations 


90792 

07-27-79_ 

USDA 

90780 

07-26-79_ 

FERC 

90799 

07-27-79. 

USA 

90801 

07-27-79_ 

USA 

90803 

07-27-79_ 

USA 

90756 

07-23-79_ 

DOI 

90765 

07-24-79_ 

USDA 

90772 

07-24-79.™ 

USN 

90790 

07-26-79. 

COE 

90761 

07-23-79. 

COE 

90768 

07-24-79. 

USDA 

90796 

07-27-79.. 

USAF 

90774 

07-25-79.™.. 

DO! 

90805 

07-27-79_ 

DOI 

90793 

07-27-79.. 


90769 

07-24-79.™. 

USN 

90757 

07-23-79_ 

DOT 

90755 

07-23-79_ 

DOT 

90763 

07-24-79_ 

COE 

90788 

07-26-79_ 

EPA 

90789 

07-26-79_ 

EPA 

90783 

07-26-79_ 

COE 

90759 

07-23-79._ 

COE 

90770 

07-24-79_ 

HUD 

90794 

07-27-79_ 

DOI 

90794 

07-27-79_ 

DOI 

90794 

07-27-79_ 

DOI 

90798 

07-27-79_ 

USAF 

90797 

07-27-79.. 

USAF 



Montezuma. 

. Draft_ _ 

Animas-La Planta Water Supply Project Animas 
. River. 

Snake River Snagging and Clearing for Flood Con- 
trot. 

Minnesota.*.. 

. Marshall. 

. Draft ... 


Perminaton.. 



New York.. 


. Draft 

Long Island Sound, Disposal of Dredged Material.... 
NC-160 Relocation Charlotte 

North Carolina. 

. Mecklenburg. 

. Final. ™. 

North Dakota .™, 

,.. Ransom. 

. Draft . . 

Sheyenne National Grassland, Land Mgmt.. Custer 
NF. 

Sheyenne National Grassland. Land Mgmt. Custer 
NF 

t Point Qi ihHfvreion IncirfanhA 


Richland. 

. Draft..™.™. 

Ohio. 


Draft 


Montgomery. 


Mound Fadtity, Mia/msburg. . 


90774 

07-25-79.* 

... DOI 

90807 

07-27-79.. 

~ COE 


90793 

07-27-79_ 


90771 

07-24-79_ 

DOT 

90764 

07-24-79.. 

USDA 

90764 

07-24-79._ 

USDA 

90775 

07-25-79.. 

HUD 

90787 

07-26-79_ 

DOE 
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EIS’s Filed During the Week of July 23 to 27, 1970—Continued 






(Statement Title Index—By State and County) 




State 

County 

Status 

Statement title 

Accession No. 

Date Wed 

Orig Agency No. 


. Jackson.. 

. Draft. 

. Reeder Reservoir Mantenance Operations. Ash- 

90762 

07-26-79_ 




. Final.— 

land. 

. McCkxigNtfi-Klamath Unit. Rogue R. and Wmema 

90808 

07-27-79 _ 

USOA 



Final. 

NFS. 

. McCtoughln-Klamath Unit. Rogue R. and Wmema 

90808 

07-27-79 _ 

USOA 



. Draft. 

NFS. 

.. Fanss Road to BuOer Road Connector. Gresham. 

90779 

07-26-79_ 

DOT 


Umatilla.. 

. .. Final. 

.. Elgin Unit Plan. Umatilla and Wallowa-Whitman 

90786 

07-26-79- 

USOA 



. Final. 

NFS. 

. Elgin Unit Plan. Umatilla and Wallowa-Whitman 

90768 

07-26-79 _ 

USOA 


Wallowa. 

. Final .—— 

NFS 

. Elgin Unit Plan. UmaHka and Wallowa-Whitman 

90786 

07-26-79._ 

USOA 

Pi if* rt n Rifii 


.. Draft. 

NFS 

.. Lomas Verdes Avenue. PR-174 to PR-176.. 

90773 

07-25-79_ 

DOT 

rutniu niwsj ..»»«— 

Regulatory 


. Draft. 

. 1983/Later Model Year Light-Duty Trucks. Emia- 

90760 

07-23-79_ 

EPA 

South Carolina...——. 
T ennessee....................... 


n«t» . 

•ions. 

_ Highway Connector, isle of Palma to U.S. 17/701.™ 

90791 

07-27-79_ 

DOT 

RlArkrw /. 

.. Final. 

. Appalachian Corridor J. Soddy-Daisy to Dunlap- 

90784 

07-26-79__ 

DOT 


Grainger 

Draft 

. TN-32, U.S. 2SE. Appalachian Corridor "S M - 

90758 

07-23-79- 

DOT 


H&rrMton 

. Final. 

. Appalachian Corridor J. Soddy-Daisy to Dunlap- 

90784 

07-26-79. 

DOT 


Polk 

Final_ 

_Ocoee No. 2 Hydro Plant. Rehabilitation.. 

90777 

07-25-79_ 

TVA 


Sequatchie 

. Final. 

. Appalachian Comdor J. Soddy-Oatsy to Dunlap- 

90784 

07-26-79_ 

DOT 

_ 


. Draft_ 

_Wafts vitte Lake, Trinity River--—- 

90795 

07-27-79_ 

COE 


Met finnan . 

. Final. 

. Loop 340. from U.S. 77 to TX-6. Waco and Robin- 

90785 

07-26-79- 

DOT 

U S Territory 


™. , Final_ 

son. 

_ Babelthuap-Koror Airport Pacific Islands-- 

90762 

07-23-79 _ 

DOT 

Utah 

Duchesne. 

. Draft. 

. Upaico Unit Irrigation. Lake Fork River. Ashley NF... 

90776 

07-25-79 _ 

DOi 


Several 

. Draft_ 

_ Green and Yampa Rivers, Wild Scenic Rivers Study 

90805 

07-27-79 _ 

Da 



..Draft. 

_Baltimore Harbor/Channels Navigation Improve¬ 

90759 

07-23-79 -- 

COE 



. Draft .. 

ments. 

Fort Lee Ongoing Mission.. .. 

90806 

07-27-79 _ 

USA 


Fairfax 

... Draft _ 

Fort Befvoir Ongoing Mission.... 

90600 

07-27-79 _ 

USA 


James City . 

. Draft . 

. Fort Eustis Ongoing Mission____ 

90804 

07-27-79 _ 

USA 

Wnshinnlnn 

.... Grays Harbor. 

. Supple_ 

_Grays Harbor/ChehaJis River, O/M Oredging (DS- 

90778 

07-26-79 _ 

COE 


Pierce., , ,, 

Draft.™ 

D. 

_ Weyerhaeuser Export Facility at Dupont. Permit_ 

90781 

07-26-79 _ 

COE 

Wivnmin 

Monn>e . 

. Draft. 

. Fort McCoy Ongoing Mission. Sparta- 

90802 

07-27-79_ 

USA 


Park. 

.„. Draft . 

Polecat Bench Area. Irrigation_____ 

90766 

07-24-79_ 

oa 

1 

Park 

.. Draft. 

. Modification of Buffalo Bui Dam, Shoshone Project.. 

90767 

07-24-79_ 

oa 







Appendix II.— Extension/Waiver of Review Periods on EIS's FHed with EPA 


Federal agency contact 


Title of E1S 


Fling status/accession No. 


Date notice 

of availability Waiver/ 

published in extension 

“Federal 
Register" 


Date review 
terminates 


Department Of Defense. Air Force 


0» Carlos Stem. Deputy ter Environment and Safety. Department of Beale AFB. Operation of the 
the Air Force. Room 4C885. Pentagon. Washington. D.C 20330. Pave Paws Radar System. 
(202) 697-9279. Yuba County. Californ*. 

Environmental Protection Agency 


Mr Charles L Gray. Director Emission Control Technology Division, 1983/Later Model Year Light- 
Office of Mobile Source A tr Pollution Control. U S Environmental Duty Trucks. Emissions. 
Protection Agency. 2565 Plymouth Road. Ann Arbor, Michigan 
48105. (313) 374-8404. 

New Enolano River Basin Commission 


Mr John F hr enfold. Chairman. New England River Basin Commission. 
53 State Street Boston. Massachusetts 02109. (617) 223-6244. 


Long Island Sound. Disposal of 
Dredged Material 


Draft 90796___Aug 3. 1979, 

see 

apppendoc |. 


Draft 90760_Aug. 3. 1979. 

see appendix 

I. 


Extension. ™. Oct 1. 1979 


Extension. Oct 10. 1979. 


Draft 90793_ Aug. 3. 1979. Extension _ Oct 31. 1979. 

see appendix 
* L 


Appendix III.— EIS's Filed With EPA Which Have Been Officially Withdrawn by the Originating Agency 


Federal agency contact 


Title ot EIS 


Filing status/accession No. 


Date notice 
of availability 
published m 
“Federal 
Register" 


Date of 
withdrawal 


U.S. Army Corps of Engineers 

Mr Richard Makmen. Office of Environmental Policy. Attn: DAEN- Borg-Warner Plastics Plant. Draft 90002 

CWR-P. Office of the Chief of Engineers. U.S Army Corps of Saverton. Rails County. 

Engineers, 20 Massachusetts Avenue. N.W.. Washington. D.C. Missouri. Permit 
20314 (202) 272-0121. 


Jan 15.1979.-. July 19. 1979. 
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Appendix IV.— Notice of Official Retraction 


Federal agency contact 

Title of EIS 

Status/number 

Date notice 
published in 
“Federal 
Register" 

Reason for retraction 

U.S Army Corps of Engineers 

Mr. Richard Maktnen. Office of Environmental Policy. Allen: DAEN- 
CWR-P, Office of the Chief of Engineers. U.S. Army Corps of 
Engineers, 20 Massachusetts Avenue, N W„ Washington. D.C. 
20314. (202)272-0121. 

Beach Erosion Control Project, 
Anna Mana Key, Manatee 
County. Florida. 

Final supplement 90605. 

. June 29. 1979~ 

The final supplement EIS was not 
distributed at the time the notice 
of availability was published in 
Federal Register The EIS was 
resubmitted for filing on July 25, 
1979. The date review 
terminates * Aug 24. 1979. 


Appendix V .—Availability of Reports/Additional Information Relating to EIS’s Previously Filed With EPA 


Federal agency contact 


None. 


Title of report 


Date made available to EPA 


Accession No 


Appendix VI .—Official Correction 


Federal agency contact 


Department of Agriculture 


Title of EiS 


Date notoce 
of availability 

Filing status/accession No. published in 

‘Federal 

Register** 


Correction 


Mr. Barry Flamm. Coordinator. Environmental Quality Activities. Office Escalante Generating Ptam and Draft 90715 
of the Secretary. U.S. Department of Agriculture. Room 4I2A. Related Transmission Facilities. 

Washington, D.C. 20250. (202) 447-3965. New Mexico 


Nuclear Regulatory Commission 

Mr. John B Martin, director. Division of Waste Management, Nucfear 
Regulatory Commission. Washington, D.C. 20555. 


Uranium Milling. Generic Draft 90412 

Statement. Programmatic. 


July 20. 1979. In appendix II the date review 

terminates was listed as 10-9- 
79. The correct date that review 
terminates is Sept. 3, 1979. 


July 27, 1979. In appendix It the date review 

terminates was listed as 7-26- 
79. The correct date that review 
terminates is Sept 24. 1979. 


|FR Doc. 79-24080 Filed 6-2-79; 8:45 urn) 

BILLING CODE 6560-01-M 


[FRL 1290-8] 

Plant Closings Attributable to 
Environmental Regulations; Request 
for Information 

The U.S. Environmental Protection 
Agency (EPA) is attempting to identify 
all industrial closings that have resulted 
from Federal, State, or local pollution 
control regulations. The EPA promptly 
transmits the information to the U.S. 
Department of Labor so that adverse 
employment effects can be minimized. 
This interagency reporting system is 
known as the Economic Dislocation 
Early Warning System (EDEWS). The 
information generated by the EDEWS is 
also essential in evaluating the effects of 
pollution control regulations on specific 
industries. 

EPA is aware that plant closings 


generally result from a combination of 
factors, one of which may be the 
requirement to comply with 
environmental regulations. Because of 
the complexity of the subject and the 
unique circumstance of each decision to 
close a plant, EPA is not attempting to 
set forth guidelines as to what, in its 
view, may constitute a plant closing 
attributable to regulations for 
environmental protection. EPA would 
like to hear from any firm which has 
closed or plans to close a facility where 
inability to meet pollution control 
regulations is a substantial factor. The 
EPA would also .appreciate any 
information regarding such situations 
from sources other than the firms 
themselves. 

Please mail or phone the firm’s name 
and address to the EPA contact in the 


appropriate region listed below. 

Dated: July 31.1979. 

William Drayton, Jr., 

Assistant Administrator for Planning and 
Management 

Economic Dislocation Early Warning System 

EPA Regional Representatives 

Ms. Mary Vance, Enforcement Division, U.S. 
EPA—Region I. Room 2103, John F. 
Kennedy Building, Boston. Mass. 02203, 
617/223-3479. 

Ms. Cathy Callahan, Chief, Planning and 
Evaluation, Management Division, U.S. 

EPA—Region II, 26 Federal Plaza, Room 
1013, New York, N.Y. 10007. 212/264-3052. 
Mr. Fred Knapp, Management Division 
(3MA30), U.S. EPA—Region HI. Curtis 
Building, (6th and Walnut Streets), 
Philadelphia, Pa. 19106, 215/597-9217. 

Mr. Alan W. McCIuney. Jr., Program Planning, 
Development, and Evaluation, U.S. EPA— 
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Region IV, 345 Courtland Street NE.. 
Atlanta. Georgia 30308, 404/881-3770. 

Ms. MaryLu Lageman, Program Development 
Branch. U.S. EPA—Region C. 230 South 
Dearborn Street. Chicago. Illinois 60604. 
312/353-2040. 

Mr. Henry Holman, Chief, Planning, 

Budgeting and Evaluation Branch. U.S. 
EPA—Region VI, First International 
Building, 1201 Elm Street. Dallas, Texas 
75270, 214/720-2702. 

Mr. Ray Hurley, Management Division, U.S. 
EPA—Region Vll. 1735 Baltimore Street, 
Kansas City, Missouri 64108, 816/758-5825. 
Mr. Duane Traylor, Management Division, 
U.S. EPA—Region VIII, Suite 900,1860 
Lincoln Street. Denver, Colorado 80203, 
303/837-5926. 

Mr. Clyde Eller. Enforcement Division. U.S. 
EPA—Region IX, 215 Fremont Street, San 
Francisco. Calif. 94105, 415/556-0102. 

Mr. Dan Bodien. Permits Branch. Enforcement 
Division. U.S. EPA—Region X. 1200 6th 
Avenue, Seattle, Washington 981-01, 206/ 
442-1270. 

(FR Doc 78-24061 Filed 8-2-79; 8:45 am} 

BILUNG CODE 6560-01-41 


Science Advisory Board, 
Environmental Pollutant Movement 
and Transformation Committee; Open 
Meeting 

Under Pub. L 92-463, notice is hereby 
given of a meeting of the Subcommittee 
on Groundwater Research of the 
Environmental Pollutant Movement and 
Transformation Committee of the 
Science Advisory Board. The meeting 
will be held on August 21-23,1979 in 
Conference Room 5417 of the New 
Federal Court House on North 4th Street 
and Broadway in Oklahoma City, 
Oklahoma, beginning each date at 9:30 
a.m. 

The meeting is open to the public. The 
agenda includes discussions on the 
relationships between future EPA 
groundwater research with needs for 
development of various studies and 
strategies for groundwater monitoring 
associated with the control of leachates 
from disposal of hazardous and 
radioactive wastes. Also to be discussed 
and reviewed by the Subcommittee are 
proposed research planning concepts 
that will guide EPA internal and 
extramural research funding in 
groundwater for the next three to five 
years. 

Because seating capacity is limited, 
persons desiring to attend must pre- 
register and be given a confirmed 
reservation by the Executive Secretary 
of the Subcommittee, Dr. Joel L. Fisher. 
He may be reached at (202) 472-9444. 


Deadline for preregistration is close of 
business on August 10,1979. 

Richard M. Dowd, 

Science Advisory Board. 

July 30.1979. 

(FR Doc. 78-24067 Fifed 6-Z-T* MS amj 

BILLING CODE 6560-01-M 


1FRL 1290-61 

Approval and Promulgation of 
Implementation Plans 

agency: Environmental Protection 

Agency. 

action: Notice. 

summary: EPA, under the provisions of 
a federally promulgated regulation 
published in the June 4,1979 Federal 
Register (44 FR 31979). and corrected in 
the July 2.1979 Federal Register (44 FR 
38471), requires the State of New Jersey 
to submit to EPA a copy of the permit 
application for specific coal 
conversions, together with an air quality 
analysis employing methodology 
acceptable to EPA. On June 12,1979, the 
New Jersey Department of 
Environmental Protection submitted the 
permit and an air quality analysis for 
the conversion from oil to coal of two 
boilers at Atlantic City Electric 
Company’s Deepwater Generating 
Station. Deepwater, New Jersey. EPA 
has reviewed the impact of the proposed 
conversion and determined on the basis 
of the air quality modeling results that 
the proposed coal conversion will not 
interfere with the attainment or 
maintenance of air quality standards 
and will not cause any Prevention of 
Significant Deterioration (PSD) 
increment to be exceeded. 

(Sections 110 and 301 of the Clean Air Act, as 
amended (42 U.S.C. 7410, 7601)). 

Dated: July 25.1979. 

Eckardt C Beck, 

Regional A dministralor, En viranmental 
Protection Agency. 

(FR Doc. 78-24083 Filed 8-2-78: 8:45 amj 

BILLING CODE 6560-01-M 


IFRL 1288-4] 

Update of Power Plants Potentially 
Subject to Section 120 Noncompliance 
Penalties; Availability 

agency: U.S. Environmental Protection 
Agency. 

action: Notice of availability of 
information updated in support of 
proposed rule for Section 120 
noncompliance penalties. 

summary: EPA released, in support of 
the proposed rule for Section 120 


noncompliance penalties, an economic 
impact analysis prepared by Temple. 
Barker & Sloane, Inc., in March 1979. 
That report included an analysis of 
utility companies based on compliance 
status information as of August 1978. 
Since developing that list of power 
plants, it has become apparent that the 
status of several of the utility companies 
listed in that report should be updated. 
Therefore, notice is hereby given that 
the USEPA has made available 
information representing a compliance 
status update of all power plants 
included in last year's analysis based on 
the best information available as of June 
1979. The information is available for 
public inspection and copying during 
normal business hours in Room 2903-B, 
Waterside Mall, U.S. Environmental 
Protection Agency, 401 M St., SW., 
Washington, D.C. 20460, docket number 
EN-79-1. 

FOR FURTHER INFORMATION CONTACT: 

Howard Wright, Chief, Compliance 
Analysis Section, Division of Stationary 
Source Enforcement, Environmental 
Protection Agency at (202) 755-0103. 

Dated: July 27.1979. 

Marvin B. Durning, 

Assistant Administrator for Enforcement 
(EN-329). 

Subject: Supplementary Information 
to Notice of Availability to Update 
Power Plants Potentially Subject to 
Section 120 Noncompliance Penalties. 

The proposed rule for the assessment 
and collection of Noncompliance 
Penalties under Section 120 of the Clean 
Air Act, as amended in August 1977, 
was published March 21,1979. in the 
Federal Register (44 FR 17310). In 
support of the proposed regulations, an 
economic impact analysis was prepared 
by Temple, Barker & Sloane, Inc. (TBS) 
for the U.S. EPA, and made available in 
March 1979. One key source category 
addressed in the TBS study was utility 
companies. The TBS analysis focused on 
power plants initially identified as being 
in violation of applicable air pollution 
control requirements in the July 1978 
compliance status summary of the EPA’s 
Division of Stationary Source 
Enforcement (DSSE). Plants that were 
not on the July summary were not 
considered any further, although Section 
120 would be applicable to those plants 
as well if they fail to maintain 
compliance. 

For each plant identified, potential 
Section 120 penalties were calculated 
and were included in TBS's impact 
assessment model. However, a 
refinement of the July summary occurred 
prior to TBS running their model. DSSE 
verified through EPA’s regional offices 
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in August 1978 the compliance status of 
those plants not scheduled to be in 
compliance prior to August 1979 or not 
in compliance with schedules included 
as part of an EPA-approved state 
implementation plan (SIP). During this 
verification, DSSE requested 
supplementary input data where it 
existed for computing penalties on the 
noncomplying plants. These data 
included final compliance schedule 
dates, number of days of violation, 
existing and planned control equipment, 
and capital and O&M costs. 

In cases where a power plant was 
identified as in violation and 
information was not available as to the 
plant’s proposed means and timetable 
for compliance, EPA made projections of 
the source's control equipment needs, 
their costs, and compliance schedules. 
EPA used the information formulated for 
the NSPS power plant standard revision, 
adjusted for retrofit situations, to make 
these projections. 

Once compliance schedules, final 
dates, capital costs and annual O&M 
expenditures were calculated for the 
violating plants earlier identified, DSSE 
computed penalities for two 
enforcement scenarios. One scenario 
estimated penalties for violating power 
plants scheduled to achieve final 
compliance as expeditiously as 
practicable. The other scenario, 
depicting a worst case situation, 
assumed delayed final compliance by an 
additional twelve months. 

Since developing DSSE’s initial list of 
plants potentially subject to Section 120 
penalties, it has become apparent that 
compliance status of several identified 
utility companies should be updated. 
Therefore, we have made the following 
information available concerning all 
power plants included in last summer’s 
Section 120 calculations. Please note 
that these data reflect the best 
information available to EPA as of June 
1979. In addition, this update does not 
consider plants which were identified as 
in compliance last summer, but have 
subsequently fallen out of compliance. 

In any case, this information in no way 
exempts any power plant from possible 
penalty assessment should 
noncomplying conditions ever occur. 
Furthermore, there are no automatic 
exemptions from Section 120 penalties 
for those sources on coal conversion 
orders, consent decrees, or delayed 
compliance orders extending past 
August 7.1979. 

1. According to information available 
to the USEPA, the following sources are 
in final compliance with applicable SIP 
regulations. If such compliance is 


maintained, there will be no assessment 
of noncompliance penalties: 

• Alabama Power 
AL—Barry 

• Baltimore G&E 
MD—Wagner 

• Duke Power 
NC—Cliffside 

• Public Service of N.J. 

NJ—Hudson 

• Metropolitan Edison 
PA—Titus 

• Appalachian Power 
WV—Amos 

• Upper Peninsula 
MI—Warden 

• Columbus and S. Ohio 
OH—Picway 

OH—Poston 

• Boston Edison 

MA—South Boston Stations (New Boston. 

L Street) 

• Lansing Board of W&L 
MI—Ottawa St. 

• Detroit Public Lighting 
MI—Mistersky 

• Georgia Power 
GA—Hammond 

• PEPCO 

VA—Potomac River 

• N. Michigan Electric Coop 
MI—Advance 

• Niagara Mohawk 
NY—Albany Street 

2. According to information available 
to the USEPA, the following sources are 
on Delayed Compliance Orders with 
final compliance dates prior to August 7, 
1979. If final compliance is achieved and 
maintained, no noncompliance penalties 
will be assessed. 

• Orrville Municipal Utilities 
OH—Vine Street 

• Jndiana-Kentucky Electric 

IN—Clifty Creek (particulates only, cross- 
referenced listing in £5) 

• PEPCO 

MD—Dickerson 

• S.C. Public Service 
SC—Jefferies 

• Central Operating 
WV—Sporn 

• Empire District 
KS—Riverton 

3. According to information available 
to the USEPA, the following sources are 
in compliance with EPA-approved SIP 
schedules. If compliance with these 
schedules is maintained, no 
noncompliance penalties will be 
assessed: 

• Golden Valley Electric 
AK—Healy 

• Atlantic City Electric 
NJ—England 

• Consumers Power 
MI—Campbell 
MI—Weadock 
MI—Cobb 

MI—Karn 


• Monongahela Power 1 * 3 
WV—Harrison 

• Detroit Edison 

MI—Harbor Beach 
MI—Monroe 

• Springfield W. L & P 1 
IL—Lakeside 

• Delmarva Power & Light 
DE—Indian River 

4. According to information available 
to the USEPA, the following sources are 
in violation of EPA-approved SIP 
schedules. If compliance with schedules 
is not achieved prior to August 7,1979, 
and maintained thereafter, 
noncompliance penalties will be 
assessed: 

• Associated Electric Coop 
MO—New Madrid 
MO—Thomas Hill 

• Holland Board of Public Works 
MI—De Young 

5. According to information available 
to the USEPA, the following sources are 
in violation of applicable SIP 
regulations. If compliance is not 
achieved prior to August 7,1979, and 
maintained thereafter, noncompliance 
penalties will be assessed: 

• TV A 

AL—Widows Creek 
KY—Paradise 
KY—Shawnee 
TN—Cumberland 
TN—Johnsonville 

• Penn Power and Light 
PA—Brunner Island 

• Delmarva Power and Light 
DE—Delaware City 

• Guam Power 
GU—Cabras 

• Toledo Edison * 

OH—Acme Front 
OH—Bay shore 

• Ohio Valley Electric * 

OH—Kyger Creek 

• Ohio Power * 

OH—Cardinal 
OH—Muskingum 

• Cleveland Electric 111.* 

OH—East Lake 

OH—Avon Lake 
OH—Lakeshore 
OH—Ashtabula 

• Danville W, G&E 
VA—Brantly 

• Niagara Mohawk 
NY—Oswego 

• Guam Power 
GU—Tanguisson 

• Kansas City G&E 
KS—Quindaro 
KS—Kaw River 

• Union Electric 
MO—Lubadie 
MO—Meramec 
MO—Sioux 

• University of Missouri 
MO—Columbia 

• Carolina P&L 


1 On unapproved schedule calling for final 

compliance before August 7.1979. 

3 Source is on Delayed Compliance Order with 
final compliance date past August 7,1979. 
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N'C—Roxboro 

• PEPCO 

DC—Benning Road 

• Duquesne Light 
PA—Cheswick 

• Philadelphia Electric 
PA—Cromby 

PA—Eddystone 

• Penn Power & Light 
PA—Holt wood 

• U.S. Department of Navy 
GU—Piti 

• Public Service of Colo. 

CO—Cherokee 

• Public Service of Indiana 
IN—Wabash River 

• Ohio Edison 
OH—Mad River 
OH—Edgewater 
OH—Niles 

OH—Gorge 
OH—E. Palestine 
OH—Norwalk 
OH—Toronto 
OH—Burger 
OH— Sammis 

• Cincinnati Gas and Electric 
OH—Beckjourd 

• Penn Power 

PA—New Castle 

• West Penn Power 
PA—Mitchell 

• U.S. Department of.Transportation 
CT—Cos Cob 

• Arizona Public Service 
NM—Four Corners 

• Lansing Board of Water & Light 
MI—Eckert 

MI—Erickson 

• Springfield Utilities 
MO—James River 

• Columbus & S. Ohio 
OH—Conesviile 

• Hawaiian Electric 
HI—Kahe 

• Maui Electric 
HI—Kaahalui 

• No. Indiana Public Service 
IN—Bailly 

• Commonwealth Edison 
IL—Joliet 

IL—Kincaid 
IL—Romeoville 
IL—Waukegan 

• Western III. Elec. 

IL.—Pearl 

• Indiana-Kentucky Elect. 

IN—Clifty Creek (sulfur dioxide only, 
cross-referenced listing in #2) 

• Indianapolis P&L 
IN—Stout 

IN—Perry K 
IN—Perry W 

|FR Doc. 79-24006 Filed 8-2-70; 8:45 «m] 

BILLING CODE 6560-01-M 


FEDERAL MARITIME COMMISSION 

Agreement Filed Between State of 
Hawaii and Matson Terminals, Inc. 

Notice is hereby given that the 
following agreement has been filed with 
the Commission for review and 
approval, if required, pursuant to section 


15 of the Shipping Act, 1916, as amended 
(39 Stat. 733. 75 Stat. 763,46 U.S.C 814). 

Interested parties may inspect and 
obtain a copy of the agreement at the 
Washington office of the Federal 
Maritime Commission, 1100 L Street, 
N.W., Room 10423; or may inspect the 
agreement at the Field Offices located at 
New York. N.Y., New Orleans, 

Louisiana, San Francisco. California, 
and Old San Juan. Puerto Rica 
Comments on such agreements, 
including requests for hearing, may be 
submitted to the Secretary. Federal 
Maritime Commission. Washington, 

D.C., 20573, on or before August 13.1979. 
Any person desiring a hearing on the 
proposed agreement shall provide a 
clear and concise statement of the 
matters upon which they desire to 
adduce evidence. An allegation of 
discrimination or unfairness shall be 
accompanied by a statement describing 
the discrimination or unfairness with 
particularity. If a violation of the Act or 
detriment to the commerce of the United 
States is alleged, the statement shall set 
forth with particularity the acts and 
circumstances said to constitute such 
violation or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) and 
the statement should indicate that this 
has been done. 

Agreement No. T-3813-A. 

Filing Party: Ryokichi Higashionna. 

Director. State of Hawaii. Department of 
Transportation. 869 Punchbowl Street 
Honolulu. Hawaii 96813. 

Summary: Agreement No. T-3813-A, 
between the State of Hawaii (State) and 
Matson Terminals. Inc. (Matson), provides for 
the lease of land and facilities at Sand Island 
in the Port of Honolulu for use by Matson as 
a container handling terminal. Effectuation of 
this agreement will consolidate all Matson 
container operations at Sand Island. Hie term 
of the lease is for 35 years, and Matson will 
pay the State an annual rental of $503,625 for 
the first fifteen years of the lease (after which 
the rental is subject to renegotiation); Matson 
will also pay all other applicable charges, 
including dockage, wharfage, storage and 
pipeline tolls as set forth in State's tariff 
Should Matson furnish crane services to 
other common carriers by water, such 
services will be provided at the rates and 
under the terms and conditions established 
by Matson and approved by the State. 

By Order of the Federal Maritime 
Commission. 

Dated: July 30,1979. 

Francis C. Humey, 

Secretary. 

|FR Doc 79-23H05 Filed 8-2-79. 8:45 am) 

BILLING CODE 6730-01-M 


(Docket No. 79-80J 

Salou Trading Corp. v. Sea-Land 
Service, Inc.; Filing of Compliant 

Notice is given that a complaint filed 
by Salou Trading Corporation against 
Sea-Land Service, Inc., was served July 
27,1979. Complainant alleges that 
respondent wrongfully assessed freight 
rates for the carriage of feathermeal in 
bulk in violation of 46 U.S.C. 817 
(section 18 of the Shipping Act, 1916). 

Hearing in this matter, if any is held, 
shall commence on or before January 27. 
1980. The hearing shall include oral 
testimony and cross-examination in the 
discretion of the presiding officer only 
upon a proper showing that there are 
genuine issues of material fact that 
cannot be resolved on the basis of 
sworn statements, affidavits, 
depositions, or other documents or that 
the nature of the matter in issue is such 
that an oral hearing and cross- 
examination are necessary for the 
development of an adequate record. 
Francis C. Humey, 

Secretary. 

|FR Doc. 79-23904 Filed 8-2-79: 8:45 am) 

BILLING CODE 6730-01-M 


FEDERAL PREVAILING RATE 
ADVISORY COMMITTEE 

Annual Report; Availability 

Pursuant to the provisions of section 
10(d) of the Federal Advisory Committee 
Act [Pub. L 463) and Circular A-63, 
revised, of the Office of Management 
and Budget notice is hereby given to the 
availability of the Federal Prevailing 
Rate Advisory Committee 1978 Annual 
Report. 

The Report summarizes the activities 
and recommendations of the Committee 
to the Director, Office of Personnel 
Management in dealing with the Federal 
prevailing rate systems for craft, trade, 
and labor employees paid from either 
appropriated or nonappropriated funds 
during calendar year 1978. 

Single copies of the Report will be 
furnished wilhout charge. Multiple 
copies can be furnished at a fair and 
equitable fee upon written request 
addressed to the Chairman. Federal 
Prevailing Rate Advisory Committee. 
Room 1340,1900 E St. NW.. Washington. 
D.C. 20415. 











Federal Register / Vol. 44, No. 151 / Friday, August 3, 1979 / Notices 


45755 


The Report may be otherwise 
examined and/or copies obtained at the 
above office and address between the 
hours of 8:15 a.m. and 4:45 p.m. Monday 
through Friday, legal holidays excluded, 
(erome H. Ross, 

Chairman. Federal Prevailing Rate Advisory 
Committee . 

July 30.1979. 

|FR Doc. 79-23981 Filed 8-2-79: 8:45 um| 

BILLING CODE 8325-01-44 


FEDERAL RESERVE SYSTEM 

Bank Holding Companies; Proposed 
de Novo Nonbank Activities 

The bank holding companies listed in 
this notice have applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. 5 1843(c)(8) and 
section 225.4(b)(1) of the Board’s 
Regulation Y (12 C.F.R. § 225.4(b)(1)), for 
permission to engage de novo (or 
continue to engage in an activity earlier 
commenced de novo), directly or 
indirectly, solely in the activities 
indicated, which have been determined 
by the Board of Governors to be closely 
related to banking. 

With respect to each application, 
interested persons may express their 
view on the question whether 
consummation of the proposal can 
"reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interest, 
or unsound banking practices." Any 
comment on an application that requests 
a hearing must include a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of that proposal. 

Each application may be inspected at 
the offices of the board of Governors or 
at the Federal Reserve Bank indicated 
for that application. Comments and 
requests for hearings should identify 
clearly the specific application to which 
they relate, and should be submitted in 
writing and received by the appropriate 
Federal Reserve Bank not later than 
August 27,1979. 

A. Federal Reserve Bank of Boston, 30 
Pearl Street, boston, Massachusetts 
02106: 

First National Boston Corporation. 
Boston. Massachusetts (financing, 


servicing loans, and investment 
advisory activities; Florida. Georgia, 
North Carolina, South Carolina, 

Virginia, Tennessee, Alabama. 
Mississippi, Arkansas, and Louisiana): 
to engage, through its subsidiary. First of 
Boston Mortgage Corporation, in the 
following activities: (a) making, 
acquiring and servicing for its own 
account, or for the account of others, 
loans and other extensions of credit 
including those secured by mortgages of 
residential or commercial properties or 
leasehold interests therein; (b) 
furnishing economic or financial 
information on real estate matters; (c) 
providing portfolio investment advice 
concerning real estate matters; and (d) 
providing all such other services and 
engaging in all such other activities as 
are incidental to any of the foregoing. 
Such activities will be conducted from a 
new office located in Boca Raton, 
Florida. The principal geographic areas 
to be served include the states of 
Florida, Georgia, North Carolina. South 
Carolina, Virginia. Tennessee, Alabama, 
Mississippi, Arkansas, and Louisiana. 

B. Federal Reserve Bank of New York. 
33 Liberty Street. New York, New York 
10045: 

1. Citicorp. New York, New York. 

(trust company activities; Florida): to 
engage, through a wholly-owned 
subsidiary in the following activities: 
activites that may be performed or 
carried on by a trust company, including 
activities of a fiduciary, agency or 
custodian nature and/or of an 
investment advisory business. Such 
activities will be conducted at an office 
proposed to be located at One South 
East Third Avenue, Miami. Florida 
33131. Dade, Palm Beach, and Broward 
Counties will be the Trust Company's 
primary service area. 

2. Citicorp, New York, New York 
(financing activities; Florida): to engage, 
through its subsidiary Citicorp Person- 
to-Person Financial Center of Florida, 

Inc. in making consumer installment 
personal loans; purchasing and servicing 
for its own account consumer 
installment sales finance contracts, 
making loans for the account of others, 
such as one-to-four family unit mortgage 
loans; to individuals and businesses 
secured by real and personal property, 
the proceeds of which may be for 
purposes other than personal, family or 
household usage; and the sale of credit 
related life and accident and health or 
decreasing or level (in the case of single 
payment loans) term life insurance by 
licensed agents or brokers to the extent 
permissible under applicabl estate 
insurance laws and regulations. These 
activities would be conducted from an 


office in Pinellas Park, Florida, serving 
the entire State of Florida. 

C. Federal Reserve Bank of 
Philadelphia . 100 North 6th Street. 
Philadelphia. Pennsylvania 19105: 

New Jersey National Corporation. 
Trenton, New Jersey (mortgage banking 
and servicing activities; lending in 
Pennsylvania, New Jersey, Maryland, 
Delaware. New York and servicing 
nationwide): to engage, through its 
subsidiary. Underwood Mortgage & Title 
Company in making, acquiring, and 
servicing loans and other extensions of 
credit, for its own account and for the 
account of others, secured by real estate 
mortgages. These activities would be 
conducted at an office located in Bala 
Cynwyd. Pennsylvania, serv ing 
Pennsylvania, New Jersey, Maryland. 
Delaware, New York and for servicing 
only, nationwide. 

D. Other Federal Reserve Banks; 
None. 

Board of Governors of the Federal Reserve 
System. July 20,1979. 

Edward T. Mulrenin, 

Assistant Secretary of the Board. 

|FR Doc. 79-23944 Filed IW-79: 845 «m) 

BILLING CODE 6210-01-M 


Chemical Financial Corp.; Acquisition 
of Bank 

Chemical Financial Corporation, 
Midland, Michigan, has applied for the 
Board’s approval under § 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C. 

5 1842(a)(3)) to acquire 100 per cent of 
the voting shares of the successor by 
merger to Citizens Bank and Trust 
Company, Clare, Michigan. The factors 
that are considered in acting on the 
application are set forth in § 3(c) of the 
Act (12 U.S.C. § 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in 
writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, to be 
received not later than August 27.1979. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 
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Board of Governors of the Federal Reserve 
System. July 26,1979. 

Edward T. Mulrenin, 

Assistant Secretary of the Board. 

|FR Doc. 79-23945 Fil«d 8-2-79; 8:45 am) 

BILUNG CODE 6210-01-M 


Chemical Financial Corp.; Acquisition 
of Bank 

Chemical Financial Corporation, 
Midland, Michigan, has applied for the 
Board’s approval under § 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C. 

§ 1842(a)(3)) to acquire 100 percent of 
the voting shares of the successor by 
merger to Citizens Bank and Trust 
Company, Clare. Michigan. The factors 
that are considered in acting on the 
application are set forth in § 3(c) of the 
Act (12 U.S.C. § 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in 
writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, to be 
received not later than August 27,1979. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. July 26.1979. 

Edward T. Mulrenin, 

Assistant Secretary of the Board. 

|KR Dor. 79-20950 Filed 8-2-79:8:45 am) 

BILUNG CODE 6210-01-M 


First Neches Bancorp Shares, Inc.; 
Formation of Bank Holding Company 

First Neches Bancorp Shares, Inc., 
Vidor Texas, has applied for the Board’s 
approval under § 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 

§ 1842(a)(1)) to become a bank holding 
company by acquiring 80-100 percent of 
the voting shares (less directors* 
qualifying shares) of Vidor State Bank, 
Vidor, Texas. The factors that are 
considered in acting on the application 
are set forth in § 3(c) of the Act (12 
U.S.C. § 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than August 24,1979. 


Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. July 25,1979. 

Edward T. Mulrenin. 

Assistant Secretary of the Board. 

|FR Doc. 79-23949 Filed 8-2-79. 8:45 am| 

BILLING COOE 6210-01-M 


Lawson Bancshares, Inc.; 

Formation of Bank Holding Company 

Lawson Bancshares, Lawson, 

Missouri, has applied for the Board’s 
approval under § 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 

§ 1842(a)(1)) to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of the Lawson 
Bank, Lawson, Missouri. The factors 
that are condsidered in acting on the 
application are set forth in § 3(c) of the 
Act (12 U.S.C. § 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment on 
the application should submit views in 
writing to the Secretary, Board of 
Governors of the Federal Reserve 
System. Washington, D.C. 20551 to be 
received no later than August 27.1979. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, July 27,1979. 

Edward T. Mulrenin, 

Assistant Secretary of the Board. 

|FR Doc. 79-23948 Filed 8-2-79:8:45 am| 

BILUNG CODE 6210-01-M 


Patriot Bancorporation; Formation of 
Bank Holding Company 

Patriot Bancorporation, Boston, 
Massachusetts, has applied for the 
Board’s approval under § 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
5 1842(a)(1) to become a bank holding 
company by acquiring 80 per cent or 
more of the voting shares of Brookline 
Trust Company, Brookline, 
Massachusetts, and New Harbor 
National Bank (“Bank”), Boston, 


Massachusetts, after Harbor National 
Bank, Boston, Massachusetts, merges 
into Bank. The factors that are 
considered in acting on the application 
are set forth in § 3(c) of the Act (12 
U.S.C. § 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Boston. 
Any person wishing to comment on the 
application should submit views in 
writing to the Secretary. Board of 
Governors of the Federal Reserve 
System, Washington. D.C. 20551 to be 
received no later than August 27,1979. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, July 27,1979. 

Edward T. Mulrenin, 

Assistant Secretary of the Board. 

|FR Doc. 79-23946 Filed 8-2-79; 8:45 am| 

BILLING COOE 6210-01-M 


Southeast Banking Corp.; Acquisition 
of Bank Holding Company 

Southeast Banking Corporation. 
Miami, Florida, has applied for the 
Board’s approval under § 3 of the Bank 
Holding Company Act (12 U.S.C. § 1842) 
to acquire 80 per cent or more of the 
voting shares of First Bancshares of 
Florida, Inc., Boca Raton, Florida, 
through the merger of its inactive 
subsidiary, Southeast Merger Company, 
Miami. Florida, into First Bancshares of 
Florida, which will be the surviving 
entity. The factors that are considered in 
acting on the application are set forth in 
§ 3(c) of the Act (12 U.S.C. § 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Atlanta. 
Any person wishing to comment on the 
application should submit views in 
writing to the Secretary. Board of 
Governors of the Federal Reserve 
System, Washington. D.C. 20551, to be 
received not later than August 24.1979. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 















Federal Register / Vol. 44, No. 151 / Friday, August 3, 1979 / Notices 


45757 


Board of Governors of the Federal Reserve 
System, July 25.1979. 

Edward T. Mulrenin, 

Assistant Secretary of the Board. 

(FR Doc. 79-23947 Piled 8-02-79; 8:45 amj 

BILLING CODE 8210-01-M 


FEDERAL TRADE COMMISSION 

Early Termination of Waiting Period of 
the Premerger Notification Rules 

agency: Federal Trade Commission. 

ACTION: Granting of request for early 
termination of the waiting period of the 
premerger notification rules. 

summary: Palm Beach Incorporated is 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules with respect 
to its proposed acquisition of Haspel 
Brothers, Inc. The grant was made by 
the Federal Trade Commission and the 
Assistant Attorney General in charge of 
the Antitrust Division of the Department 
of Justice in response to requests for 
early termination submitted by both 
parties to the transaction. Neither 
agency intends to take any action with 
respect to this acquisition during the 
waiting period. 

EFFECTIVE DATE: July 25, 1979. 

FOR FURTHER INFORMATION CONTACT: 

Malcolm R. Pfunder, Assistant Director 
for Evaluation, Bureau of Competition, 
Room 394, Federal Trade Commission, 
Washington, D.C. 20580, (202-523-3894). 

SUPPLEMENTARY information: Section 
7A of the Clayton Act. 15 U.S.C. § 18a, 
as added by sections 201 and 202 of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain meigers 
or acquisitions to give the Commission 
and Assistant Attorney General 
advance notice and to wait designated 
periods before consummation of such 
plans. Section 7A(b)(2) of the Act and 
§ 803.11 of the rules implementing the 
Act permit the agencies, in individual 
cases, to terminate this waiting period 
prior to its expiration and require that 
notice of this action be published in the 
Federal Register. 

By direction of the Commission. 

Carol M. Thomas, 

Secretary. 

[FR Dot. 79-23985 Filed 8-2-79; *45 «m| 

BILLING CODE 6750-01-M 


Early Termination of Waiting Period of 
the Premerger Notification Rules 

agency: Federal Trade Commission. 


action: Granting of request for early 
termination of the 30-day waiting period 
of the premerger notification rules. 

summary: Flag Associates. L.P. is 
granted early termination of the 30-day 
waiting period perovided by law and the 
premerger notification rules with respect 
to its proposed acquisition of certain 
assets of Monumental Properties Trust. 
The grant was made by the Federal 
Trade Commission and the Assistant 
Attorney General in charge of the 
Antitrust Division of the Department of 
Justice in response to a request for early 
termination submitted by Flag 
Associates, L.P. Neither agency intends 
to take any action with respect to this 
acquisition during the waiting period. 
effective date: July 25,1979. 

FOR FURTHER INFORMATION CONTACT: 

Malcolm R. Pfunder, Assistant Director 
for Evaluation. Bureau of Competition, 
Room 394, Federal Trade Commission, 
Washington, D.C. 20580, (202-523-3404). 
supplementary information: Section 
7A of the Clayton Act, 15 U.S.C. § 18a, 
as added by sections 201 and 202 of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Commission 
and Assistant Attorney General 
advance notice and to wait designated 
periods before consummation of such 
plans. Section 7A(b)(2) of the Act and 
§ 803.11 of the rules implementing the 
Act permit the agencies, in individual 
cases, to terminate this waiting period 
prior to its expiration and require the 
Commission to publish notice of this 
action in the Federal Register. 

By direction of the Commission. 

Carol M. Thomas, 

Secretary. 

[FR Dot 79-23908 Hied 0-2-79: 8:45 urn) 

BILLING CODE 6750-01-N 


Early Termination of Waiting Period of 
the Premerger Notification Rules 

agency: Federal Trade Commission. 
action: Granting of request for early 
termination of the 30-day waiting period 
of the premerger notification rules. 

summary: Mobil Corporation is granted 
early termination of the 30-day waiting 
period provided by law and the 
premerger notification rules with respect 
to its proposed acquisition of certain 
assets of Food Fair, Inc. The grant was 
made by the Federal Trade Commission 
and the Assistant Attorney General in 
charge of the Antitrust Division of the 
Department of Justice in response to a 
request for early termination submitted 


by Food Fair, Inc. Neither agency 
intends to take any action with respect 
to this acquisition during the waiting 
period. 

EFFECTIVE DATE: July 25,1979. 

FOR further information contact. 

Malcolm R. Pfunder, Assistant Director 
for Evaluation. Bureau of Competition. 
Room 394, Federal Trade Commission, 
Washington, D.C. 20580, (202-523-3404). 
SUPPLEMENTARY information: Section 
7A of the Clayton Act, 15 U.S.C. § 18a, 
as added by sections 201 and 202 of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Commission 
and Assistant Attorney General 
advance notice and to wait designated 
periods before consummation of such 
plans. Section 7A(b){2) of the Act and 
§ 803.11 of the rules implementing the 
Act permit the agencies, in individual 
cases, to terminate this waiting period 
prior to its expiration and require the 
Commission to publish notice of this 
action in the Federal Register. 

By direction of the Commission. 

Carol M. Thomas, 

Secretary. 

[FR Doc 79-23967 Filed 0-2-79:8:45 am) 

BILUNG COOE 8750-01-41 


GENERAL ACCOUNTING OFFICE 

Regulatory Reports Review, Receipt of 
Report Proposals 

The following requests for clearance 
of reports intended for use in collecting 
information from the public were 
received by the Regulatory Reports 
Review Staff. GAO, on July 26,1979. See 
44 U.S.C. 3512 (c) and (d). The purpose 
of publishing this notice in the Federal 
Register is to inform the public of such 
receipts. 

The notice includes the title of each 
request received; the name of the agency 
sponsoring the proposed collecting of 
information; the agency form number, if 
applicable; and the frequency with 
which the information is proposed to be 
collected. 

Written comments on the proposed 
FCC, ICC, and NRC requests are invited 
from all interested persons, 
organizations, public interest groups, 
and affected businesses. Because of the 
limited amount of time GAO has to 
review the proposed requests, comments 
(in triplicate) must be received on or 
before August 21,1979, and should be 
addressed to Mr. John M. Lovelady. 
Assistant Director. Regulatory Reports 
Review, United States General 
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Accounting Office, Room 5106, 441 G 
Street, NW„ Washington, DC 20548. 

Further information may be obtained 
from Patsy J. Stuart of the Regulatory 
Reports Review Staff, 202-275-3532. 

Federal Communications Commission 

The FCC requests an extension 
without change clearance of Form 400, 
Application for Radio Station 
Authorization with Safety and Special 
Radio Services. Form 400 is required by 
sections 89.59(a), 91.56(a), and 93.56(a) 
of the FCC Rules and Regulations. The 
form is used to file for a new station 
license or for modifying an existing 
station license in the General Mobile, 
Public Safety and Land Tranportation, 
and Industrial and Business Radio 
Services. The FCC estimates respondent 
burden will average approximately 6 
hour per response and that the 
Commission receives approximately 
50,000 applications annually. 

The FCC requests an extension 
without change clearance of Form 400-S, 
Supplemental Information for Trunked 
and Conventional Systems. Form 400-S 
is required when making application for 
trunked or conventional systems of 
communications to operate in the 806- 
821 MHz and 851-866 MHz frequency 
bands in accordance with provisions of 
Section 89.701 of the FCC Rules and 
Regulations. The FCC estimates 
respondent burden will average 
approximately one hour per response 
and that approximately 400 applications 
are filed annually. 

The FCC requests an extension 
without change clearance of Form 402, 
Application for License in the Private 
Operational Fixed Microwave Radio 
Service. Form 402 is required by section 
94.27 of the Commission’s Rules and 
Regulations. It is filed when applying for 
a new station license, modifying an 
existing station license, or for 
authorization to operate one or more 
fixed stations at temporary locations in 
the Private Operational Fixed 
Microwave Radio Service. The FCC 
estimates respondent burden will 
average approximately 8 hours per 
response and that approximately 3,900 
applications are filed annually. 

The FCC requests an extension 
without change clearance of Form 425, 
Application for Radio Station 
Authorization. Form 425 is required by 
sections 21.14(a), 74.404, 89.60, 91.57, 
93.57 and 95.19 of the FCC Rules and 
Regulations. The form is used to file for 
a new, renewal of, or modification to a 
radio station authorization in the 
Chicago Regional Area and 470-512 
MHz bands. The FCC estimates 
respondent burden will average 


approximately 7 hours per response and 
that the Commission receives 
approximately 19,360 applications 
annually. 

Interstate Commerce Commission 

The ICC requests an extension 
without change clearance of Form OP- 
FC-1, Application in Proceedings Under 
Section 206(a), 212(b) and 211 of the 
Interstate Commerce Act, for: (1) 
Transfer or Lease of Motor Carrier 
Certificates of Registration: (2) Transfer 
or Lease of Motor Carrier Operating 
Rights; and, (3) Transfer of Brokers’ 
Licenses or Approval of a Change in 
Control of a Company Holding a 
Broker’s License. The present form was 
created by combining two previous 
forms, since most of the same 
information was required by both. The 
Commission’s rules and regulations 
governing use of the application form 
are set forth in Chapter X, Title 49 of the 
Code of Federal Regulations, sections 
1132.1 through 1132.7; sections 1132.10 
through 1132.14; and sections 1045.11 
and 1133. The ICC estimates that 
approximately 800 applications are filed 
annually and that the time required to 
prepare an application averages 8 hours. 

Nuclear Regulatory Commission 

The NRC requests clearance of new 
application requirements in 10 CFR Part 
70, Domestic Licensing of Special 
Nuclear Material. Section 70.22(g) 
requires that each application for a 
license that would authorize the 
transport or delivery to a carrier for 
transport of special nuclear material in 
an amount specified in section 73.1(b)(2) 
include a description of the plan for 
physical protection of special nuclear 
material in transit in accordance with 
sections 73.30 through 73.36, 73.47 (a) 
and (e), 73.47(g) for 10 kg or more of 
special nuclear material of low strategic 
significance, and 73.70(g). Section 
70.22(k) requires that each application 
for a license to possess or use at any site 
or contiguous sites subject to control by 
the licensee special nuclear material of 
moderate strategic significance of 10 kg 
or more of special nuclear material of 
low strategic significance as defined 
under paragraphs 73.2 (x) and (y) of the 
regulations, other than a license for 
possession or use of such material in the 
operation of a nuclear power reactor 
licensed pursuant to Part 50 shall 
include a physical security plan which 
shall demonstrate how the applicant 
plans to meet the requirements os 
subsections 73.47 (d), (e), (f) and (g), as 
appropriate, of Part 73. The NRC 
estimates the number of applications 
received annually requiring the 


submission of a plan will be 56 for each 
section and that the burden for 
preparation of either plan will be 30 
hours. 

The NRC requests clearance for 
reporting requirements cotained in new 
amendments to 10 CFR Part 73, Physical 
Protection of Plants and Materials. The 
NRC is amending its regulations to 
require physical protection measures to 
detect theft of special nuclear material 
of moderate and low strategic 
significance. The amendments are 
primarily to show U.S. endorsement of 
physical protection procedures 
recommended by the IAEA in INFCIRC/ 
225. The amendments apply to the 
possession and use of such material at 
fixed sites and to transportation 
between sites, including import and 
export shipments. The technical 
justification for the adoption of the 
proposed amendments has both a 
domestic and international component, 
which are closely interrelated. Current 
NRC physical protection regulations 
apply primarily to strategic special 
nuclear material (uranium enriched in 
the isotope U-235 to 20 percent or 
greater, U-233, and plutonium) in 
quantities of five formula kilograms or 
greater. There are no specific physical 
protection requirements for quantities in 
lesser amounts. Yet, a 4.9 formula 
kilogram quantity of SSNM is almost as 
important a quantity as 5.0 formula 
kilograms. Multiple thefts of such 
materials in less than formula quantities 
could result in the accumulation of more 
than a formula quantity. The proposed 
detection requirements are considered 
to provide sufficient protection with 
minimum added cost so as not to 
adversely affect educational and 
research programs. Section 73.47(c)(1) 
requires certain licensees to submit a 
security plan (or a revised plan) 
describing how the licensee will comply 
with the requirements of sections 
73.47(d), (e), (f), and (g); section 
73.47(e)(l)(i) and 73.47(g)(l)(i) require 
licensees to provide advance 
notification to receivers of planned 
shipment; sections 73.47(e)(l)(ii) and 
73.47(g)(l)(ii) require confirmation from 
the receiver prior to the commencement 
of the planned shipment; sections 
73.47(e)(2)(ii) and 73.47(g)(2)(H) require 
the receiving licensee of Special Nuclear 
Material to notify the shipper of receipt 
of the material; sections 73.47(e)(3)(vi) 
and 73.47(g)(3)(iii) require licensees to 
file reports on the results of trace 
investigations; sections 73.47(e)(4) and 
73.47(g)(4) require that licensees who 
export Special Nuclear Material must 
comply with the requirements of 
sections 73.47(c), 73.47(e)(1), and 
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73.47(e)(3): sections 73.47(e)(5) and 
73.47(g)(5) require each licensee who 
imports Special Nuclear Material to 
notify the exporter who delivered the 
material to a carrier for transport of the 
arrival of the material; section 73.71 
requires, from both Category II and Ill 
licensees, that a report filed concerning 
the trace investigation; section 73.72 
requires, from Category II licensees, 
advance notification for each planned 
shipment. The NRC estimates the 
respondent burdern for each section as 
follows: section 73.47(c)(1), 30 hours; 
section 73.47(e)(l)(i). 2 hours: section 
73.47(e)(l)(ii), 1 hour; section 
73.47(e)(2)(ii), 1 hour, section 
73.47(e)(3)(vi). 1 hour, section 73.47(e)(4), 
2 hours, 1 hour and 24 hours; section 
73.47(e)(5), 1 hour; section 73.47(g)(l)(i), 

2 hours; section 73.47(g)(l)(ii), 1 hour, 
section 73.47(g)(2)(ii). 1 hour section 
73.47(g)(3)(iii). 1 hour; section 73.47(g)(4), 
2 hours, 1 hour, and 24 hours; section 
73.47(g)(5). 1 hour; section 73.71, 24 
hours; and section 73.72, 2 hours. NRC 
estimates respondents to number 
approximately 56. 

Norman F. Heyl, 

Regulatoryr Reports Review Officer. 

|FR Doc. 79-23937 Filed 6-2-79; 8:45 am) 

BILLING CODE 1610-01-M 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Public Health Service 

Delegations of Authority 

Notice is hereby given that pursuant 
to the authority delegated on May 19, 
1979 by the Secretary of Health, 
Education, and Welfare to the Assistant 
Secretary for Health (44 FR 31321), the 
Assistant Secretary for Health delegated 
on July 24,1979 to the following officials, 
with authority to redelegate, all of the 
authorities, excluding the authority to 
promulgate regulations, vested in the 
Secretary of Health, Education, and 
Welfare under Section 301 of the Public 
Health Service Act (42 USC 241), as 
amended by Public Law 95-622. insofar 
as they apply to the functions assigned 
to their respective organizations: 

(1) Director, Center for Disease 
Control; 

(2) Administrator, Health Resources 
Administration; 

(3) Administrator, Health Services 
Administration; and 

(4) Director, National Institutes of 
Health. 

Provision was made for the 
supersession of previous delegations to 
the Director. Center for Disease Control; 


Administrator, Health Resources 
Administration; Administrator. Health 
Services Administration; and Director. 
National Institutes of Health, of 
authority under Section 301 of the Public 
Health Service Act. Provision was also 
made for the continuation of previous 
redelegations of such authority to other 
officials in the Center for Disease 
Control, Health Resources 
Administration, Health Services 
Administration, and National Institutes 
of Health for no longer than 90 days 
from July 24,1979. 

Dated: July 24,1979. ‘ 

Julius B. Richmond. 

Assistant Secretary for Health. 

(FR Doc 79-23973 Filed 6-2-79; 645 am| 

BILUNG CODE 4110-65-41 


Food and Drug Administration 

I FDA-225-79-8400 J 

Good Laboratory Practices; 
Memorandum of Understanding With 
Health and Welfare Canada 

Correction 

In FR Doc. 79-19966 appearing on 
page 37976 in the issue of Friday, June 

29,1979, Five lines from the bottom of 
the First column of page 37976, ", . , 
Department of Health, Education, and 
Welfare” should have read . . U.S. 
Department of Health, Education, and 
Welfare.”. 

BILLING CODE 1505-01-41 


1 Docket No. 77F-0387J 

Mitsui Petrochemical Industries. Ltd.; 
Withdrawal of Petition for Food 
Additives 

Correction 

In 1R Doc. 79-19965 appearing on 
page 37977 in the issue of Friday, June 

29,1979, the docket number in the 
heading reading “Docket No. 77E-0387** 
should have read “Docket No. 77F- 
0387“. Also, under Supplementary 
Information , the address for Mitsui 
Petrochemical Industries. Ltd. should 
have been “200 Park Ave.“ instead of 
“200 Part Ave.”. 

BILLING COOE; 1505-01-44 


(Docket No. 79N-0251J 

Safety of Certain Food Ingredients; 
Opportunity for Public Hearing 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) announces an 
opportunity for public hearing on the 


safety of carotene (/2-carotene) to 
determine if it is generally recognized as 
safe (GRAS) or subject to a prior 
sanction. This action accords with 
procedures of a comprehensive safety 
review that the agency is conducting. 
Interested persons are invited to give 
their views on the safety of this 
substance. 

DATE: Requests to make oral 
presentations at the public hearing must 
be postmarked on or before September 

4.1979. 

addresses: Written requests to the 
Seflect Committee on GRAS Substances. 
Life Sciences Research Office, 
Federation of American Societies for 
Experimental Biology. 9650 Rockville 
Pike. Bethesda. MD 20015. and to the 
Hearing Clerk (HFA-305). Food and 
Drug Administration. Rm. 4-65. 5600 
Fishers Lane. Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Corbin I. Miles. Bureau of Foods (HFF- 
335), Food and Drug Administration. 
Department of Health, Education, and 
Welfare. 200 C St. SW.. Washington. DC 
20204, 202-472-4750. 

SUPPLEMENTARY INFORMATION: In the 

Federal Register of July 26.1973 (38 FR 
20053), FDA issued a notice advising the 
public that an opportunity would be 
provided for oral presentation of data, 
information, and views at public 
hearings to be conducted by the Select 
Committee on GRAS Substances of the 
Life Sciences Research Office. 

Federation of American Societies for 
Experimental Biology (the Select 
Committed), about the safety of 
ingredients used in food to determine if 
they are GRAS or subject to a prior 
sanction. The agency now announces 
that the Select Committee is prepared to 
conduct a public hearing on the 
following category of food ingredients: 
Carotene (/2-carotene) for direct food 
use. The public hearing will provide an 
opportunity, before the Select 
Committee reaches its Final conclusions, 
for any interested person(s) to present 
scientific data, information, and views 
on the safety of this substance, in 
addition to those previously submitted 
in writing under notices published in the 
Federal Register of July 26,1973 (38 FR 
20051. 20053). April 17,1974 (39 FR 
13798). and March 28. 1978 (43 FR 12941). 

The Select Committee has reviewed 
all the available data and information 
on the category of food ingredients 
listed above and has reached one of the 
following five tentative conclusions on 
the status of each: 

1. There is no evidence in the 
available information that demonstrates 
or suggests reasonable grounds to 
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suspect a hazard to the public when it is 
used at levels that are now current or 
that might reasonably be expected in the 
future. 

2. There is no evidence in the 
available information that demonstrates 
or suggests reasonable grounds to 
suspect a hazard to the public when it is 
used at levels that are now current and 
in the manner now practiced. However, 
it is not possible to determine, without 
additional data, whether a significant 
increase in consumption would 
constitute a dietary hazard. (This finding 
does not apply to the substances 
covered by this notice.) 


3. Although no evidence in the 
available information demonstrates a 
hazard to the public when it is used at 
levels that are now current and in the 
manner now practiced, uncertainties 
exist requiring that additional studies be 
conducted. (This finding does not apply 
to the substances covered by this 
notice.) 

4. The evidence is insufficient to 
determine that the adverse effects 
reported are not deleterious to the 
public health when it is used at levels 
that are now current and in the manner 
now practiced. (This finding does not 


apply to the substances covered by this 
notice.) 

5. The information available is not 
sufficient to make a tentative 
conclusion. (This finding does not apply 
to the substances covered by this 
notice.) 

The following table lists the 
ingredient, the Select Committee’s 
tentative conclusion (keyed to the five 
types of conclusions listed above), and 
the available information on which the 
Select Committee reached its 
conclusions: 


Substance 

Select 

Commute© 

tentative 

conclusion 

Scientific literature review (order 
No., price code; price) * 

Animal study report (order No.; price 
code: pnce) 

Other information (order No.; pnce code; price)* 

Carotene (/J-carofent) 

t 

P8-241-950/AS; $9 25_..._ 


1. Human intake data taken from “A Comprehensive 
Survey of Industry on the Use of Food Chemical Gen¬ 
erally Recognized as Sale (GRAS)" available from the 
National Technical Service. PB 221-920 (set) E99; 
$173.00. 

2. Letters, dated January 16. 1979, from K. R. Fulton, 
National Research Council. Washington. DC. 

3. Letter, dated February 22. 1979, from S. F. Riepma, 
National Association of Margarine Manufacturers. 
Washington. DC. 

4. Hoffmann-La Roche, Inc., 1960. The use of beta-caro¬ 
tene in margarine 





•Price subject to change. 


Reports in the table with "PB" 
prefixes may be obtained from the 
National Technical Information Service, 
U.S. Department of Commerce, 5285 Port 
Royal Rd., Springfield, VA 22161. 

In addition to the information 
contained in the above table, the Select 
Committee supplemented, where 
appropriate, its revews with specific 
information from specialized sources as 
announced in a previous hearing 
opportunity notice published in the 
Federal Register of September 23,1974 
(39 FR 34218). 

The Select Committee’s tentative 
report on carotene (/3-carotene) for 
direct food use is available for review at 
the office of the Hearing Clerk (HFA- 
305), Food and Drug Administration, Rm. 
4-65, 5600 Fishers Lane, Rockville, MD 
20857, and also at the Public Information 
Office, Food and Drug Administation, 
Rm. 3807, 200 C St., SW., Washington. 
DC 20204. In addition, all reports and 
documents used by the Select 
Committee to review the ingredients are 
available for review at the office of the 
Hearing Clerk. 

To schedule the public hearing, the 
Select Committee must be informed of 
the number of persons who wish to 
attend and the time requested to give 
their views. Accordingly, any interested 
person who wishes to appear at the 
public hearing to make an oral 
presentation should inform the Select 


Committee in writing addressed to the 
Select Committee on GRAS Substances, 
Life Sciences Research Offices, 
Federation of American Societies for 
Experimental Biology, 9650 Rockville 
Pike, Bethesda, MD 20014. A copy of 
each request will be sent to the Hearing 
Clerk (address above) and all requests 
will be placed on public display in that 
office. Any such request must be post¬ 
marked on or before September 4,1979, 
must state the substance(s) on which an 
opportunity to present oral views is 
requested, and must state how much 
time is requested for the presentation. 
Requests should specify the docket 
number found in brackets in the heading 
on this notice. As soon as possible after 
the requested deadline, a notice 
announcing the date, time, place, and 
scheduled presentations for any public 
hearing that may be requested will be 
published in the Federal Register. 

The purpose of the public hearing is to 
receive data, information, and views not 
previously available to the Select 
Committee about the substances listed 
above. Information already contained in 
the scientific literature reviews and in 
the tentative Select Committee report 
shall not be duplicated, although views 
on the interpretation of this material 
may be presented. 

Depending on the number of requests 
for an opportunity to make oral 
presentation, the Select Committee may 


reduce the time requested for any 
presentation. Because of time 
limitations, individuals and 
organizations with common interests are 
urged to consolidate their presentations. 
Any interested person may, in lieu of an 
oral presentation, submit written views, 
which will be considered by the Select 
Committee. Three copies of such written 
views, identified with the docket 
number found in brackets in the heading 
of this notice, are to be addressed to the 
Select Committee at the address noted 
above, and must be postmarked not 
later than 10 days before the scheduled 
date of the hearing. A copy of any 
written views are to be sent to the 
Hearing Clerk, Food and Drug 
Administration, and will be placed on 
public display in that office. 

A public hearing will be presided over 
by a member of the Select Committee. 
Hearings will be transcribed by a 
reporting service, and a transcript of 
such hearing may be purchased directly 
from the reporting service and will be 
placed on public display in the office of 
the Hearing Clerk, Food and Drug 
Administration 

Dated: July 25.1979. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs . 

(FR Doc. 79-23G25 Filed B-2-7H; 8.45 un] 

BILLING CODE 4110-03-M 
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(Docket No. 78N-0026] 

Crockett Laboratories Co. et at.; 
Certain New Animal Drug Applications 
for Products Containing 
Phenothiazine; Withdrawal of Approval 

agency: Food and Drug Administration. 
action: Notice. 

summary: This document withdraws 
approval of certain new animal drug 
applications (NADA’s) for products 
containing phenothiazine for which no 
written appearances or requests for 
hearing were filed in response to a 
notice of opportunity for a hearing. 
EFFECTIVE date: August 3.1979. 

FOR FURTHER INFORMATION CONTACT: 
Donald A. Cable, Bureau of Veterinary 
Medicine (HFV-101), Food and Drug 
Administration, Department of Health. 
Education, and Welfare. 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4313. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of March 14,1978 (43 
FR 10620), the Food and Drug 
Administration (FDA) issued a notice of 
opportunity for a hearing proposing to 
withdraw approval of certain new 
animal drug applications for products 
containing phenothiazine on the grounds 
that the sponsors failed to submit 
certain required reports. Reports were 
required by a notice published in the 
Federal Register of July 9.1960 (31 FR 
9426). The notice provided that holders 
of NADA's that were cleared through 
new animal drug procedures between 
1938 and October 10,1962 were required 
to submit certain data, including data 
supporting efficacy of the products to 
ease review of such products by the 
National Academy of Sciences/National 
Research Council. The companies failed 
to submit reports for the listed products 
as required by said notice, and in fact 
there has been no correspondence to 
FDA from any of the holders of the 
listed new animal drug applications in 
over 30 years. Consequently, each listed 
firm has also failed to comply with 
§ 510.310 Records and reports on new 
animal drugs and antibiotics for use in 
animals for which applications or 
certification Forms 5 and 6 became 
effective or were approved prior to June 
20. 1963 (21 CFR 510.310). This regulation 
requires submission of a report 
containing certain information from the 
holder of the application for each new 
animal drug or antibiotic approved prior 
to June 20,1963. 


No response to the notice of 
opportunity for a hearing on the 
proposal to withdraw the named 
phenothiazine-containing new animal 
drug products was received, since no 
sponsor filed a written appearance or 
request for hearing in response to the 
notice within the 30-day period 
provided, as required by § 514.200 
Contents of notice of opportunity for a 
hearing (21 CFR 514.200). Such failure is 
construed as an election by the sponsors 
not to avail themselves of the 
opportunity for a hearing and is grounds 
for entering a final order without further 
notice. 

Therefore, under the Federal Food, * 
Drug, and Cosmetic Act (sec. 512, 82 
Stat. 343—351 (21 U.S.C. 360b)) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.1) and 
redelegated to the Director of the Bureau 
of Veterinary Medicine (21 CFR 5.84). 
and in accordance with § 514.200 
Contents of notice of opportunity for a 
hearing and § 514.116 Notice of 
withdrawal of approval of application 
(21 CFR 514.116), notice is given that 
approval of the following new animal 
drug applications and all supplements 
thereto is withdrawn: 

1. Crockett Laboratories Co., San 
Antonio, TX 77505, NADA 3-544V, 
PETRO-ZINE (phenothiazine and liquid 
petrolatum). 

2. Double Kay Chemical*Co.. P.O. Box 
149, Circleville, OH 43113, NADA 3- 
759V, Double Kay NO. 3 for Worms in 
Sheep (phenothiazine and refined 
mineral oil). 

3. Florida Chemical Industries. Sparr, 

FL 32690, NADA 4-129V. Helminex 
Liquid (phenothiazine). 

4. G. C. Heberling Co.. Bloomington. IL 
61701. NADA 4-155V, Phenothiazine 
Emulsion. 

5. Washington Cooperative Egg and 
Poultry Association. 201 Elliott Avenue 
West, Seattle. WA 98119, NADA 4- 
391V, Phenothiazine. 

6. The Shores Co., Inc., 712 16th St. 

NE.. Cedar Rapids. IA 52402, NADA 3- 
289V. Korn King Phenothiazine Tablets 
for Sheep. 

Dated: July 25.1979. 

Marvin A. Norcross, 

Acting Dii'ector, Bureau of Veterinary 
Medicine. 

|FR Doc. 79-23628 Filed 8-2-7*. MS am| 

BILLING CODE 4110-03-M 


(Docket No. 79N-0254) 

Mammographic Phantoms; Open 
Meeting 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) announces an 
open meeting to discuss procedures for 
evaluating the imaging characteristics of 
existing mammographic phantoms in the 
clinical environment. 

date: The meeting will be held on 
August 30,1979. and will convene at 10 
a.m. 

address: The meeting will be held at 
the Bureau of Radiological Health. Rm. 
400,12720 Twinbrook Parkway, 
Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT. 
Priscilla F. Butler, Bureau of 
Radiological Health (HFX-70). Food and 
Drug Administration. Department of 
Health. Education, and Welfare, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
443-2436. 

SUPPLEMENTARY INFORMATION: The 

Bureau of Radiological Health sees a 
need for an inexpensive mammographic 
phantom which can be used by either 
radiologists or technologists to evaluate 
manunographic image quality at their 
facility and to monitor changes in image 
quality over a period of time. To date, 
reports comparing existing phantoms in 
the clinical setting have not been made 
available. The implementation of 
evaluation procedures will be discussed 
and plans will be outlined for reporting 
on the limitations of each phantom. 
Interested persons planning to attend 
are asked to contact the Bureau of 
Radiological Health in advance. 

Dated: July 26.1979. 

William F. Randolph. 

Acting Associate Commissioner for 
Regulatory A ffairs. 

|FR Doc. 79-23627 Filed 8-2-7* 8:45 am) 
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Medtronic, Inc.; Premarket Approval of 
Byrel Atrioventricular Pacemaker 

agency: Food and Drug Administration. 
action: Notice. 
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summary: The Food and Drug 
Administration (FDA) announces its 
approval of the application for 
premarket approval under the Medical 
Device Amendments of 1976 of the 
Model 5992 Byrel Atrioventricular 
Pacemaker, sponsored by Medtronic, 

Inc., Minneapolis. MN. After reviewing 
the Cardiovascular Device 
Classification Panel’s recommendations, 
FDA notified the sponsor that the 
application was approved because the 
device had been shown to be safe and 
effective for use as recommended in the 
submitted labeling. 
date: Petitions for administrative 
review by September 4,1979. 

address: Petitions for administrative 
review may be sent to the Hearing Clerk 
(HFA-305), Food and Drug 
Administration, Rm. 4-65, 5600 Fishers 
Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Keith Lusted, Bureau of Medical Devices 
(HFK-402), Department of Health, 
Education, and Welfare, Food and Drug 
Administration, 8757 Georgia Ave., 

Silver Spring. MD 20910, 301-427-7550. 

SUPPLEMENTARY INFORMATION: The 

sponsor, Medtronic, Inc., Minneapolis, 
MN 55940. submitted an application for 
premarket approval of the Model 5992 
Byrel Atrioventricular Pacemaker to 
FDA on November 21,1978. The 
application was reviewed by the 
Cardiovascular Device Classification 
Panel, an FDA advisory committee, 
which recommended approval of the 
application. On March 27,1979, FDA 
approved the application by a letter to 
the sponsor from the Director of the 
Bureau of Medical Devices. 

FDA has concurred in the 
Cardiovascular Device Classification 
Panel’s recommendation to approve the 
premarket approval application subject 
to the following condition: 

In one year the company shall provide the 
FDA with post-marketing clinical followup 
registry data for all of these pacemakers. 

A summary of the information on 
which FDA’s approval is based is 
available upon request from the Hearing 
Clerk (address above). Requests should 
be identified with the name of the 
device and the Hearing Clerk docket 
number found in brackets in the heading 
of this document. 

Opportunity for Administrative Review 

Section 515(d)(3) of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 
360e(d)(3)) authorizes any interested 
person to petition, under section 515(g) 
of the act (21 U.S.C. 360e(g)), for 
administrative review of FDA’s decision 


to approve this application. A petitoner 
may request either a formal hearing 
under Part 12 (21 CFR Part 12) of FDA’s 
administrative practices and procedures 
regulations or a review of the 
application and FDA’s action by an 
independent advisory committee of 
experts. A petition is to be in the form of 
a petition for reconsideration of FDA 
action under § 10.33(b) (21 CFR 10.33(b)). 
A petition must designate the form of 
review that the petitioner requests 
(hearing or independent advisory 
committee) and must be accompanied 
by supporting data and information 
showing that there is a genuine and 
substantial issue of material fact for 
resolution through administrative 
review. After reviewing any petition, 
FDA will decide whether to grant or 
deny the petition and publish a notice of 
its decision in the Federal Register. If 
FDA grants the petition, the notice will 
indicate the issues to be reviewed, the 
form of review to be used, the persons 
who may participate in the review, the 
time and place where the review will 
occur, and other details. 

Petitioners may, at any time on or 
before September 4.1979, file with the 
Hearing Clerk (HFA-305), Food and 
Drug Administration, Rm. 4-65, 5600 
Fishers Lane, Rockville, MD 20857, four 
copies of each petition and supporting 
data and information, identified with the 
name of the device and the Hearing 
Clerk docket number found in brackets 
in the heading of this document. 
Received petitions may be seen in the 
above-named office between 9 a.m. and 
4 p.m., Monday through Friday. 

Dated: July 27.1979. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory A /fairs. 

(FR Doc. 79-23931 Filed 8-2-7ft 8-45 am] 

BILLING CODE 4110-03-M 


(FDA-225-79-00111 

National Toxicology Program; 
Memorandum of Understanding With 
National Toxicology Program 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) has executed a 
memorandum of understanding (MOU) 
with the National Toxicology Program. 
The purpose of the memorandum is to 
delineate responsibilities for conducting 
an evaluation of toxicological problems. 

date: The agreement became effective 
May 7.1979. 


FOR FURTHER INFORMATION CONTACT! 

Gary Dykstra, Regulatory Operations 
Section (HFC-22), Food and Drug 
Administration, Department of Health, 
Education, and Welfare, 5600 Fishers 
Lane, Rockville, Md 20857, 301-443-3470. 

SUPPLEMENTARY information: Pursuant 
to the notice published in the Federal 
Register of the October 3,1974 (39 FR 
35697) stating that future memoranda of 
understanding and agreements between 
FDA and others would be published in 
the Federal Register, the Commissioner 
of Food and Drugs is Issuing the 
following memorandum of 
understanding: 

Memorandum of Understanding Between the 
National Toxicology Program and the Food 
and Drug Administration 

/. Purpose 

The purpose of this memorandum of 
understanding is to delineate the 
responsibilities of the National Center for 
Toxicological Research. Food and Drug 
Administration, in conducting the evaluation 
of toxicological problems as a part of the 
National Toxicology Program (NTP). 

II. Background 

On November 15,1978, the Secretary of 
HEW announced a new initiative: the 
National Toxicology Program. Resources 
totaling $41 million from four agencies were 
dedicated to the new program. The 
participating agencies are the Food and Drug 
Administration. National Cancer Institute. 
National Institute for Environmental Health 
Sciences, and the National Institute for 
Occupational Safety and Health. The chief 
goal of the National Toxicology Program is to 
strengthen the numerous Departmental 
activities related to the development and 
validation of new and improved toxicological 
test methods. FDA's commitment to the new 
program is represented by resoures dedicated 
by the National Center for Toxicological 
research (NCTRJ. This resource commitment 
totals $7 million. Therefore, it is deemed 
appropriate to specify the nature of the NCTR 
commitment to the National Toxicology 
Program via a memorandum of 
understanding. 

Ill Substance of Agreement 

The following NCTR units and projects 
with associated costs represent the FDA/ 
NCTR commitment to the National 
Toxicology Program: 

1 . Chemical Selection and Intelligence— 
The office of Scientific Intelligence, directed 
by Dr Larry Fishbein, will direct its efforts to 
the gathering and evaluation of toxicological 
data concerning compounds of interest to the 
National Toxicology Program. In addition, 
this staff will assist in the development of 
protocols used by the Division of Chemical 
Toxicology to conduct experimental studies 
on compounds selected for study by the NIT. 
Dr. Fishbein will function as the liaison 
officer with NTP. Costs for this effort: 

a. 10 man years ($1,000,000), 
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b. $400,000 for library services contractual 
effort. 

2. Toxicology Data Management Systems 
(TDMS } —The NTP requires the use of an 
efficient and cost effective data management 
and analysis system. NCTR has assembled, 
under TDMS. the necessary expertise, 
hardware, and software to meet the needs of 
NTP. Mr. AJ Konvicka will function as the 
TDMS liaison officer with NTP. Therefore, to 
meet existing needs and to develop the 
system to accommodate the special 
requirements of NTP. the NCTR will allocate 
the following resources: 

a. 7 man years ($700,000). 

b. $1,500,000 for contractual efforts. 

3. Teratology Studies —Guidelines for 
testing in reproduction and teratology have 
not directly or specifically addressed 
postnatal functional alterations following 
prenatal exposures. NCTR proposes to attack 
the problem of standardization and 
validation of test procedures in a 
collaborative fashion using scientists from 
government, academia, and industry. Several 
behavioral test methods which appear to 
have the greatest potential utility as 
screening tests will be selected; standardized 
protocols will be written, and contracts to 
perform the tests will be awarded. After 
completion of the three year project, the data 
will be presented at a conference and 
recommendations will be made concerning 
the incorporation of behavioral teratology 
testing guidelines. 

Current teratologic methods do provide 
meaningful data about the teratogenic 
potential of chemicals. To ensure that all 
scientific data gathered during these 
evaluations are utilized effectively, a 
comprehensive literature review and 
evaluation of chemicals for which there is 
definitive human and animal teratology 
information will be performed. 

In addition, existing laboratory data bases 
will be examined to determine the range of 
dose parameters that indicate linearity of 
response and permit the development or 
identification of appropriate biomathematica! 
procedures for low dose risk estimation. Dr. 
Joe Ilolson will serve as liaison officer with 
NTP for each of these activities. The 
following resources will be committed: 

a. 4 man years ($400,000), 

b. $300,000 for contractual efforts. 


4. Heritable Translocation Assay—' There 
are currently only two in vivo mammalian 
assays which can be employed to assess true 
mutagenic damage: The mouse specific locus 
test and the heritable translocation assay. 
The end-point measured by the heritable 
translocation test is transmitted to live 
progeny and provides unequivocal evidence 
of true mutational damage. This property, 
chromosome breakage and reciprocal 
exchange of the borken parts, together with 
the low spontaneous occurrence of 
translocations allow for a definitive 
evaluation of mutagenicity which is a 
necessity in making regulatory decisions. 

The NCTR will develop a planned 
approach to conducting a collaborative study 
to determine the feasibility of using the 
heritable translocation assay as a means of 
approaching risk assessment for genetic 
events. Dr. Jack Bishop will function as the 
liaison officer with NTP. The following 
resources will be dedicated to this effort: 

a. 5 man years ($500,000). 

b. $100,000 for contractual efforts. 

5. Compound Evaluation—The unique 
capabilities of NCTR in conducting 
toxicological evaluations will be brought to 
bear on chemicals requiring more than the 
chronic bioassay for carcinogenesis. The 
Divison of Chemical Toxicology at NCTR. in 
conjunction with other operational units at 
NCTR, will have primary responsibility for 
conducting toxicological evaluations of 
compounds selected for study in the National 
Toxicology Program. Dr. Neil Littlefield will 
function as the liaison officer with NTP. The 
following compounds are among those to be 
studied initially at NCTR: Gentian violet, 
rotenone, sulfamethazine, caffeine, 
cinnamaidehyde. butyl nitrite, capsaican. 
cineol, ethyl benzene, trimellitic anhydride, 
and gluteraldehyde, chloramine, and 2,3,7.8- 
tetrachloro dibenzodioxin. The following 
resources will be dedicated to this effort: 21 
man years ($2,100,000). 

The proceeding declaration of resources 
represents 47 man years. $4,700,000 In 
salaries and overhead, and $2,300,000 in 
contractual costs as shown in the following 
table: 


IV. Name and Addresses of Participating 
Activity 

Department of Health. Education, and 
Welfare, Public Health Service. National 
Toxicology Program. P.O. Box 12233. 
Research Triangle Park. North Carolina 
27709. 

Department of Health. Education, and 
Welfare. Public Health Service. Food and 
Drug Administration. 5600 Fishers Lane. 
Rockville. Maryland 20857. 

V. Liaison Officers 

Dr. John Moore, Deputy Director. National 
Institutes of Health. National Toxicology 
Program, Research Triangle Park, North 
Carolina 27709 (919-541-3267). 

Dr. Jeffrey A. StafTa, Associate Director for 
Research Operations ft Planning. National 
Center for Toxicological Research. Food 
and Drug Administration. 5600 Fishers 
Lane, Room 9-39. Rockville. Maryland 
20857 (301-443-3155). 

VI. Period of Agreement 

This agreement, when accepted by both 
parties, will have an effective period of 
performance from date of signature until 
September 30.1979. and may be modified by 
mutual consent by both parties or may be 
terminated by either party upon a 45-day 
advance notice to the other. The resources 
committed to the NTP shall be established by 
amendment or a new agreement at the 
beginning of each fiscal year. 

Dated: May 23,1979. 

Approved and Accepted for the National 
Toxicology Program. 

David P. Rail. 

Director NTP. 

Dated: May 7.1979. 

Approved and Accepted for the Food and 
Drug Administration. 

Dorald Kennedy, 

Commissioner of Food and Drugs. 

Effective date. This Memorandum of 
Understanding became effective May 7, 
1979. 

Dated: July 30,1979. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

IFR Doc. 70-23932 Filed 8-2-75* &4S am) 

BILUNG COOE 4110-03-41 


l Docket No. 78P-04031 

Bacitracin Zinc-Polymyxin-Neomycin 
Topical Ointment; Exemption From 
Certification 

agency: Food and Drug Administration. 
action: Notice. 


summary: The Food and Drug 
Administration (FDA) announces 
approval of Dow Chemical U.S.A.’s 
petition requesting that its drug product 
Neo-Polycin, topical antibiotic ointment 
(bacitracin zinc-neomycin sulfate- 


Cost Summary 


Commitment 


Salaries pkis Additional 
Man years overhead costs 

contractual 


Chemical Selection & Intelligence_ 

Toxicology Date Management Systems. 

Teratology Studies______ 

Heritable Translocation Assay.... 

Compound Evaluation.. 


Subtotals....-, 
Grand Total.. 


to 

7 

4 

5 
21 


$ 1 , 000,000 

700.000 

400.000 

500.000 

2 , 100.000 


47 4.700.000 


$400,000 

1.500.000 

300.000 

100.000 

0 


2.300,000 


7.000.000 
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polymyxin B sulfate) be exempted from 
the batch certification requirements for 
antibiotic drugs. The agency has 
reviewed pertinent information and has 
concluded that the petitioner meets the 
conditions for exemption specified in the 
antibiotic drug regulations. The agency 
has notified the petitioner by letter that 
the petition has been approved and is 
issuing this notice in compliance with 
the regulations. 

EFFECTIVE date: August 3,1979. 
address: A copy of the petition may be 
seen at the office of the Hearing Clerk _ 
(HFA-305), Food and Drug 
Administration. Rm, 4-65, 5600 Fishers 
Lane. MD 20857. 

FOR FURTHER INFORMATION CONTACT: 

Nathan M. Kight. Bureau of Drugs (HFD- 
30). Food and Drug Administration. 
Department of Health, Education, and 
Welfare, 5600 Fishers Lane. Rockville. 
MD 20857, 301-443-5220. 

SUPPLEMENTARY INFORMATION! Section 
507(a) of the Federal Food. Drug, and 
Cosmetic Act (the act) (21 U.S.C. 357(a)) 
requires batch certification of all 
antibiotic drugs and any derivative 
thereof. To be certified, the drug must 
have the charateristics of identity, 
strength, quality, and purity as have 
been prescribed by regulation as 
necessary to ensure the safety and 
efficacy of the drug. Under section 
507(c) of the act, the Commissioner of 
Food and Drugs may promulgate 
regulations exempting an antibiotic drug 
from certification if the Commissioner 
concludes that certification is not 
necessary to ensure safety and efficacy 
of use. The antibiotic drug regulations in 
§ 433.1 (21 CFR 433.1) establish 
procedures for obtaining exemption 
from batch certification of topical 
antibiotic drugs. 

On November 9,1978 Dow Chemical 
U.S.A., Indianapolis, IN. filed a petition 
requesting that Neo-Polycin topical 
antibiotic ointment (bacitracin zinc- 
neomycin sulfate-polymyxin B sulfate) 
be exempt from the batch certi ficat ion 
requirements of $ 448.513c (21 CFR 
448.513c). A copy of the petition is on 
file at the office of the FDA Hearing 
Clerk (address above). 

The agency has reviewed the data and 
information submitted as part of the 
petition, as well as the certification * 
history of the drug. Based on authority 
provided in section 507 of the act and 
under the conditions of § 433.1, the 
agency has concluded that batch 
certification of bacitracin zinc-neomycin 
sulfate-Polymyxin B sulfate topical 
ointment, manufactured by Dow 
Chemical, is not necessary to ensure 
safety and efficacy of the drug. 


In accordance with section 507(e) of 
the act and § 433.1(f). any antibiotic- 
containing drug for human use exempted 
under S 433.1 is considered subject to 
section 505 of the act (21 U.S.C. 355). 
This action also constitutes an approval 
of an abbreviated new drug application 
under 5 314.1(f) (21 CFR 314.1(H) for the 
exempted antibiotic-containing drug. 

The agency has determined that this 
document does not contain an agency 
action covered by § 25.1(b) (21 CFR 
25.1(b)) and. therefore, consideration by 
the agency of the need for preparing an 
environmental impact statement is not 
required. 

The petitioner has been notified that 
the petition is granted and batch 
certification of Neo-Polycin, topical 
antibiotic ointment (bacitracin zinc- 
neomycin sulfate-polymyxin B sulfate), 
manufactured at the Dow Chemical 
U.S.A., Indianapolis, IN. facility is no 
longer required. 

Dated: July 27.1979. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory A /fairs. 

|FR Doc. 79-23930 Filed 8-2-79. *45 ami 

BILUNQ CODE 4110-03-M 


[Docket No. 76N-0002) 

Dlethylstilbestro! (DES) in Edible 
Tissues of Cattle and Sheep, 
Withdrawal of Approval of New Animal 
Drug Applications; Partial Stay of 
Effective Dates 

agency: Food and Drug Administration. 
action: Notice. 


summary: The Food and Drug 
Administration (FDA) is staying until 
November 1,1979 the effective date for 
the withdrawal of approval of new 
animal drug applications with respect to 
the use of DES animal drugs in cattle 
and sheep and the manufacture, 
shipment, and use of finished feed 
containing DES. Elsewhere in this issue 
of the Federal Register, FDA is also 
staying the effective date of the 
revocation of regulations concerning the 
use of DES in animals. 
effective date: August 3,1979. 
for further information contact. 
Constantine Zervos. Scientific Liaison 
and Intelligence Staff (HFY-31), Food 
and Drug Administration, Department of 
Health, Education, and Welfare, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
443-4490. 

SUPPLEMENTARY INFORMATION: FDA 

gave notice in the Federal Register of 
July 6,1979 (44 FR 39618) that the agency 
was withdrawing, after an evidentiary 


hearing, the approval of new animal 
drug applications (NADA's) 10421, 

10964.11295,11485,12553.15274, 31446. 
34916, 44344, 45981, and 45982. These 
NADA’s are for DES implants and liquid 
and dry feed premixes for use in cattle 
and sheep. 

The notice advised that withdrawal of 
approval of the NADA's would be 
effective with respect to the 
manufacture and shipment of DES 
animal drugs on July 13.1979; 
withdrawal of approval would be 
effective with respect to the use of DES 
animal drugs and the manufacture, 
shipment and use of feed containing 
DES on July 20,1979. The FDA 
announced that the July 20 date would 
be stayed automatically for 2 weeks 
until August 3.1979, if petitions for stay 
of that date were received by the 
agency. Such petitions were received, 
and stay of this second effective date 
until August 3,1979, was announced in 
the Federal Register of July 20,1979 (44 
FR 42781). The FDA is staying the latter 
effective date a further 90 days until 
November 1,1979. The withdrawal of 
approval of the NADA’s for DES will no! 
be effective with respect to animals 
treated with DES before November 1, 
1979, but will be effective with respect 
to animals administered DES on or after 
November 1,1979. 

Two of the four manufacturers holding 
new animal drug applications for DES 
had reportedly abandoned marketing 
the drug prior to the withdrawal of 
approval of the DES NADA’s. The other 
two manufacturers (Rhone-Poulenc, Inc.. 
Hess & Clark Division and Vineland 
Laboratories) submitted petitions for 
stay of the effective date with respect to 
manufacture and shipment of DES. 
Those petitions were denied. Along with 
those petitions, however, these two 
manufacturers submitted information 
about their existing stocks of DES and 
about their production of DES during the 
first 6 months of 1979.1978,1977 and 
1976. These manufacturers asked that 
the data they submitted be considered 
confidential, and the agency has granted 
that request. The information they 
provided shows that there was not a 
large increase in production during the 
6-month period prior to the 
Commissioner's Decision when 
compared to comparable periods of 
previous years. Thus, I conclude that 
manufacturers of DES have not 
increased production during the last few 
months in order to create stockpiles of 
DES in the expectation that the NADA’s 
for DES would be withdrawn and that 
FDA would allow existing supplies to be 
used up. The information submitted by 
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the manufacturers also shows that they 
hold negligible amounts of Finished DES. 

The agency has received over 200 
petitions from livestock producers and 
others for stay of the second effective 
date. Some petitioners have asked for 
extensions for specific periods of time. 
For example, several trade associations 
of cattle producers have asked that the 
effective date of the decision be 
extended for 120 days with respect to 
DES feed additives and for 180 days 
with respect to the DES implants. Other 
petitions have requested an extension 
until a specific date. The following dates 
have been suggested (the number after 
each date is the number of petitioners 
who have sought the use of that date): 
July 20.1979 (1); August 3 (1); August 15 
(2); August 30 (1); August 31 (1); 
September 1 (2); September 9 (1); 
September 13 (1); September 15 (7); 
October 1 (2); October 9 (1); October 10 
(1); October 15 (3); October 19 (1); 
October 31 (2); October (1); November 1 
(15); November 7 (1); November 10 (3); 
November 11 (1); November 12 (1); 
November 14 (1); November 15 (22); 
November 16 (1); November 17 (1); 
November 18 (1); November 19 (21); 
November 20 (2); November 29 (1); 
November 30 (5); November (3); end of 
November (2); December 1 (5); 

December 15 (2); December 31 (2); 
January 1,1980 (5); January 31 (1); 
January (1); February 1 (1). The FDA’s 
Bureaus of Foods and Veterinary 
Medicine oppose any extension beyond 
August 3,1979, of the effective date of 
the withdrawal of approval of the DES 
NADAs. 

In order to obtain necessary 
information about the amounts of DES 
presently held in this country —cf 
Environmental Defense Fund, Inc . v. 

EPA. 548 F. 2d 998,1012 (D.C. Cir. 

1976)—the Commissioner’s Decision 
provided for the submission, pursuant to 
21 CFR 10.35, of petitions for stay of the 
effective date for use of DES. The 
regulation relied upon sets out criteria to 
be used in judging a petition for stay (21 
CFR 10.35(e). The petitions submitted by 
those other than manufacturers of DES 
are not, however, of the type 
contemplated by that regulation. These 
petitioners are not challenging the 
Commissioner’s Decision in court. They 
seek an effective date for that decision 
that allows them some time to use 
existing stocks of DES and to adjust to 
the unavailability of DES. For that 
reason, I conc lude that the criteria set 
out in 21 CFR 10.35(e) are not applicable 
to these petitions. 

(Considerations of those criteria 
would, in any case, justify the decision 1 
have reached. Those criteria require, in¬ 


addition to a finding that the petitioner 
is pursuing a nonfrivolous case in good 
faith, in effect a balancing of public 
interests, including harm to the 
petitioner and public health 
considerations (21 CFR 10.35(e)). I Find 
that the 90-day extension I am granting 
is appropriate in light of these public 
policy considerations.) 

Without question, not all holders of 
DES have Filed petitions with the 
agency. Most petitioners included in 
their petition, in compliance with the 
agency's request, a statement of the 
amount of DES that they held. The totals 
from the petitions are as follows: 
2,534,024 15-milligram implants; 891.659 
pounds DES premix (65,694 pounds of 
which is identified as liquid premix); 
828,100 pounds of DES-treated animal 
feed. As these figures suggest, and as 
several petitions state explicitly, it is 
industry practice for cattle producers to 
buy animal drugs such a9 DES in bulk or 
premixes and hold substantial 
inventories of these drugs or premixes. 

It is clear that each of the petitioners 
seeks an extension of time sufficient to 
allow it to use up existing supplies of 
DES. FDA has concluded that, due to the 
health risk posed by the continued use 
of DES. it is not appropriate to adopt a 
principle of allowing all DES stocks to 
be used up. The agency is, however, 
sensitive to the possibility that an 
immediate ban of DES would result in 
economic disruption in the cattle 
production industry. As has been done 
in other circumstances (e.g., the 90-day 
transition period allowed at the time 
that the drug phenformin was declared 
an imminent hazard. In re: New Drug 
Applications for Phenformin, Order of 
the Secretary Suspending Approval, at 
59 (July 25,1977)), I am providing for a 
phaseout period for DES to allow those 
who use it an opportunity to adjust to its 
unavailability. 

The agency has sought to lessen the 
adverse impact of the removal of DES 
from the market on people who 
legitimately relied upon the fact that 
DES was approved at the time they 
purchased the drug by implementing the 
three-step effective date system 
announced in the Commissioner’s 
Decision. First, manufacture and 
shipment of DES were stopped 
expeditiously. Thus, no more DES is 
being introduced into the channels of 
distribution. Second, the extension of 
the effective date for use of DES and for 
the manufacture, shipment, and use of 
feed treated with DES until November 1, 
1979 (125 days after the announcement 
of withdrawal) allows producers to use 
up some (though probably not all) of the 
DES already manufactured and shipped 


by manufacturers of the drug. This 
delayed effective date is designed to 
allow a reasonable period for transition 
from the use of DES to alternative 
growth promotants or to the production 
of beef without the use of growth 
promotants. Moreover, an attempt by 
FDA to enforce a ban on use of existing 
stocks of DES in the hands of 
middlemen and cattle raisers would be 
resource-intensive and less than fully 
successful. Third, the NADA’s will 
remain in effect with respect to the meat 
of animals treated with DES prior to the 
effective date for the ban on the use of 
DES; such meat may thereafter be 
introduced into and distributed in 
interstate commerce. 

I conclude that the 90-day extension, 
coming a9 it does after a 35-day grace 
period following the announcement of 
the Commissioner's Decision, provides 
an adequate but not unduly prolonged 
opportunity for cattle producers to make 
arrangements for continuing their 
operations when DES is no longer 
available. It is noteworthy that 15 of the 
petitions in fact asked for a November 1 
date and 28 petitions asked for dates 
prior to November 1. Under ail the 
circumstances, 90 days appears to be a 
reasonable transition period. In light of 
the risk involved, I conclude that it 
would not be appropriate to allow the 
unlimited continued use of remaining 
stocks of DES. 

Dated. July 31.1979. 

Sherwin Gardner, 

Acting Commissioner of Food andDnigs, 

|FR Doc. 7&-24124 Filed 8-1-7* Jfc09 pm) 

BILLING CODE 4U0-03-M 


National Institutes of Health 

Estrogen Use and Postmenopausal 
Women; Conference 

Notice is hereby given of the 
conference on Estrogen Use and 
Postmenopausal Women, sponsored by 
the National Institute on Aging, 
September 13-14.1979. in the Masur 
Auditorium at the National Institutes of 
Health, Bethesda, Maryland. 

This conference is open to the public 
on September 13, from 8 a.m. to 5 p.m. 
and on September 14, from 9 a.m. to 11 
a.m. Attendance is limited to space 
available. This conference, part of a 
consensus development series 
sponsored by the OfFice for Applications 
of Medical Research, NIH, brings 
together biomedical researchers, 
practicing physicians, the public and 
others in an effort to reach general 
agreement on the beneFits and risks of 
estrogen therapy in managing 
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menopausal and postmenopausal 
conditions. The topics of discussion will 
include benefits of estrogen use, hazards 
of estrogen use. relative risks and 
benefits of various types of estrogen 
therapy, and contraindications to 
estrogen use. 

Dr. Joan Comoni-Huntley, Senior 
Research Epidemiologist, Epidemiology. 
Demography and Biometry Program. 
National Institute on Aging, Building 31. 
Room 5C12, Bethesda, Maryland 20205. 
phone (301) 490-1178, or Dr. Barbara 
Gastel, Office of the Director, National 
Institute on Aging, Building 31, Room 
5C27. Bethesda, Maryland 20205, phone 
(301) 496-9322 will provide additional 
information. 

Dated: July 26.1979. 

Suzanne L Fremeau, 

Committee Management Officer. NIH. 

[FR Doc. 79 239 m Filed 8-02-79; 8:45 am] 

BILLING CODE 4110-08-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
|CA 3818] 

California; Order Providing for 
Opening of Lands 

Iuly 27.1979. 

By virtue of the authority contained in 
Section 24 of the Act of June 10,1920, 41 
Stat. 1075, as amended, 16 U.S.C. 818 
(1970). and in accordance with the 
authority delegated to me by the State 
Director, California State Office, Bureau 
of Land Management, dated January 13, 
1977 (42 F.R. 3901), as amended, and 
pursuant to the determination of the 
Federal Power Commission in Federal 
Register publication (34 F.R. 9726, June 
21. 1969), it is ordered as follows: 

1. In its finding published on June 21. 
l%9, the Federal Power Commission 
determined that the withdrawal of the 
following described lands pursuant to 
Project 71 served no useful purpose and 
ordered vacation of Power Project 71 in 
its entirety. 

Mount Diablo Meridian 
T. 17 N.. R. 7 E. 

Sec. 1, Lots 5 and 6 and SWVitSE 1 /*; 

Sec. 12, Lots 2. 5. 6. and 11, and NWV^NEW, 
Sec. 14. NV2SWV4; 

Sec. 23. Lot 2 and NEV4SEV4 (now Lot 4); 
Sec. 24. Lot 1 (now Lot 9 and 
EV6NW»/4NWy4). 

T. 17 N.. R. 8 E.. 

Sec. 6, Lots 1. 2. 5. 6. 7, and 15 (now Lots 18, 
19. 23. 24, 25. and 26); 

Sec. 7. Lots 1 and 3. 

T 18 N R 8 E 

Sec. 25, SV^IVaNEVa, SEVaNWVa, and Stt; 
Sec. 26, SMi (now Lots 6, 7, 8. 9.10,11, and 
12. and NEV^SWVfc); 


Sec. 27, NWV4SWV4. SV^SW * 1 *. and SEVa; 
Sec. 28, NEy4SE'/4 and SVfeSEy4i 
Sec. 32, SWy4 (now Lots 3 and 4. and 
EVfeSW’A); 

Sec. 33, SW»/4. 

T. 18 N.. R. 9 E.. 

Sec. 13, SW*/4 and NWWiSEyr. 

Sec. 14. SWy»NEy4, NttSVfe, and SEKSEM* 
Sec. 30, VJVzSWVa (now Lots 5 and 12). 

The area aggregates approximately 
2,652 acres in Yuba and Nevada 
Counties, California. 

2. At 10 a.m. September 5,1979, the 
following described National Forest 
land, which lies within the boundaries 
of the Tahoe National Forest, shall be 
open to such disposition as may be 
made of National Forest land: 

T. 18 N.. R. 9 E.. 

Sec. 14, SVJVaNEVa. 

3. At 10 a.m. on September 5,1979, the 
following described unappropriated, 
unreserved public lands shall be open to 
the operation of the public land laws 
generally, subject to valid existing 
rights, the provisions of existing 
withdrawals and classification, and the 
requirements of applicable law: 

T. 17 N.. R. 7 E.. 

Sec. 12, Lots 5. 6. and 11: 

Sec. 23, Lot 2 and NEViSEMi (now Lot 4); 
Sec. 24. Lot 1 (now Lot 9, NE^NWyiNW 1 /!, 
and WVfeSEy4NWy4NWy4). 

T. 17 N., R. 7 E.. 

Sec. 6, Lots 18, 24, 25, and 26. 

4. The following described lands 
remain withdrawn from appropriation 
under the public land laws for Federal 
Power Project and National Forest 
purposes. They have been open to the 
mining and mineral leasing laws: 

T. 17 Nm R. 7 E. 

Sec. 12. Lot 2 and NWy4NE*/4: 

Sec. 14,N^SWy4. 

T. 17 N., R. 8 E., 

Sec. 6. Lots 19 and 23. 

T. 18 N., R. 8 E. 

Sec. 32, Lots 3 and 4. and E^SW/Va. 

T. 18 Nm R. 9 E„ 

Sec. 13. NWy4SEy4 and SWV 4 ; 

Sec. 14. Ny2SWy4, NWy4SEy4. and 
E'ASEVa. 

5. The following described lands 
remain withdrawn from all forms of 
appropriation under the public land 
laws and the mining laws for Federal 
power and National Forest purposes: 

T. 18 N., R. 8 E., 

Sec. 26. WVfcSWVi and SEy4 (now Lots 6, 7, 
8. 9,10.11. and 12); 

Sec. 27, NV*SWy 4 SEy4; 

Sec. 28. EVfeSE»/4 and SWy4SEy4. 

T. 18 N., R. 9 E, 

Sec. 30. Lots 5 and 12. 

6. Of the lands described in paragraph 
1, the following are privately owned and 
not subject to disposition under the 
public land laws: 


T. 17 N.. R. 7 E. 

Sec. 1, Lots 5 and 6. and SWYiSEW. 

Sec. 24, EKSEVaNWVaNWVa. 

T. 17 N., R. 8 E. 

Sec. 7, Lots 1 and 3. 

T. 18 N., R. 8 E., 

Sec. 25. SWy4NEy4, SEy4NWy4, and SV& 
Sec. 26. NEy4SW l /4; 

Sec. 27, wy 2 swy4, SEy4Swy., nkseva. 

S'/zSWVaSEVa, and SEy4SEy4; 

Sec. 33, SVW4. 

The State of California has waived its 
preference right of application for 
highway right-of-way or material sites 
afforded it by Section 24 of the Federal 
Power Act. 

All lands not otherwise withdrawn or 
reserved have been open to application 
and offers under the mineral leasing 
laws and to locations under the United 
States mining laws, subject to the 
provisions of the Act of August 11,1955 
(69 Stat. 682; 30 U.S.C. 621). 

Inquiries concerning these lands 
should be addressed to the Bureau of 
Land Management. Room E-2841 
Federal Office Building, 2800 Cottage 
Way, Sacramento, California 95825. 

Joan B. Russell, 

Chief, Lands Section, Branch of Lands and 
Minerals Operations. 

|FR Doc 79-23910 Filed S-2-7& 8:45 ara] 

BILLING CODE 4310-84-81 . 


IU-0145311] 

Utah; Proposed Withdrawal and 
Reservation of Lands 

July 24,1979. 

The Bureau of Land Management, 
Department of the Interior has filed an 
application. Serial Number U-0145311, 
for withdrawal of the following 
described public lands from settlement, 
sale, location, or entry under the general 
land laws, including the mining laws but 
not the mineral leasing laws, subject to 
valid existing rights: 

Salt Lake Meridian, Utah 
T. 9 S. R. 8 W. 

Sec.’7. lot 4, SEViSWyi, Sy2SEy4; 

Sec. 17, WMiNW’/V NWy4SWy4; 

Sec. 18, lots 1, 2, NEVa, EV'aNW’A, 
NEy4Swy4, NV2SE‘/4. 

The area described aggregates 
approximately 709.74 acres in Tooele 
County, Utah. 

The applicant desires the withdrawal 
to protect existing and planned 
recreation developments within the 
Simpson Springs Recreation Site. These 
consist of campground, picnic area, 
restored Pony Express Station/Overland 
Stage Stop, Civilian-Conservation Corps* 
Camp ruins, and adjacent public land. 
On or before September 5,1979, all 
persons who wish to submit comments, 
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suggestions, or objections in connection 
with the proposed withdrawal may 
present their views in writing to the 
undersigned authorized officer of the 
Bureau of Land Management. 

Pursuant to section 204(h) of the 
Federal Land Policy and Management 
Act of 1976, notice is hereby given that 
an opportunity for a public hearing is 
afforded in connection with the 
proposed withdrawal. All interested 
persons who desire to be heard on the 
proposed withdrawal must submit a 
written request for a hearing to the 
undersigned. Notice of the public 
hearing will be published in the Federal 
Register giving the time and place of 
such hearing. The public hearing will be 
scheduled and conducted in accordance 
with BLM manual, § 2351.16B. 

The Department of the Interior’s 
regulations provide that the authorized 
office of the BLM will undertake such 
investigations as are necessary to 
determine the existing and potential 
demands for the lands and their 
resources with the view of assuring that 
the area sought is the minimum essential 
to meet the applicant’s needs, providing 
for the maximum concurrent utilization 
of the lands for purposes other than the 
applicant’s and reaching agreement on 
the concurrent management of the lands 
and their resources. 

The authorized officer will also 
prepare a report for consideration by the 
Secretary of the Interior, who will 
determine whether or not the lands will 
be withdrawn and reserved as 
requested by the applicant agency. 

The determination of the Secretary on 
the application will be published in the 
Federal Register. 

For a period of 2 years from the date 
of publication of this notice in the 
Federal Register, the lands will be 
segregated from entry as specified 
above unless the application is rejected 
or the withdrawal is approved prior to 
that date. If the withdrawal is approved 
by the Secretary, the segregation will 
remain in effect for a period of 20 years 
from the date of such approval. 

All communications in connection 
with this proposed withdrawal should 
be addressed to the undersigned, Bureau 
of Land Management, Department of the 
Interior. University Club Building. 130 
East South Temple, Salt Lake City. Utah 
84111. 

William G. Leavell, 

Associate State Director, 

(FR Doc 79-23911 Tiled 8-2-79; 8,45 am| 

BILLING CODE 4310-84-M 


[W-68632] 

Wyoming; Application 

July 24.1979. 

Notice is hereby given that pursuant 
to Sec. 28 of the Mineral Leasing Act of 
1920, as amended (30 U.S.C. 185), the 
Colorado Interstate Gas Company of 
Colorado Springs, Colorado filed an 
application for a right-of-way to 
construct a 6 5 /s inch O.D. pipeline, a 4' 
by 6' meter house and related metering 
and dehydration facilities for the 
purpose of transporting natural gas 
across the following described public 
lands; 

Sixth Principal Meridian. Wyoming 
T. 39 N.. R. 91 W., 

Sec. 27. SWttNEW. NWV^SEW and 
SV&SEV4; 

Sec. 34, EVzNEYa, 

The proposed pipeline will transport 
natural gas from the Lookout No. 1-27 
Well located in the NEVi of section 27 to 
a point of connection with a proposed 
pipeline in the NEVi of section 34. The 
proposed 4' by 6' meter house and 
related metering and dehydration 
facilities are to be located entirely 
within the proposed 50 foot right-of-way 
in the NEVi of section 27. all within T. 39 
N., R. 91 W., Fremont County, Wyoming. 

The purpose of this notice is to inform 
the public that the Bureau will be 
proceeding with consideration of 
whether the application should be 
approved, and if so, under what terms 
and conditions. 

Interested persons desiring to express 
their views should do so promptly. 
Persons submitting comments should 
include their name and address and 
send them to the District Manager. 

Bureau of Land Management. 1300 Third 
Street, P.O. Box 670. Rawlins. Wyoming 
82301. 

William S. Gilmer, 

Acting Chief. Branch of Lands and Minerals 
Operations. 

|FR Doc. 79-23912 Filed 8-2-79; 8.45 «m| 

BILLING COOE 4310-84-M 


UNT FES 79-281 

Proposed Leasing of Coal in the 
Carbon Basin Area Wyoming; Final 
Environmental Impact Statement 

agency: Bureau of Land Management. 
Interior. 


action: Notice of Availability Final 
Environmental Impact Statement. 


summary: Pursuant to section 102(2)(c) 
of the National Environmental Policy 
Act of 1969, notice is hereby given that 
the Bureau of Land Management, U.S. 
Department of the Interior, has prepared 
a final environmental statement on the 
proposed leasing of coal in the Carbon 
Basin area of south central Wyoming. 

The final statement analyzes 
environmental impacts that would result 
from the leasing of coal reserves in an 
area near Elk Mountain, Wyoming. The 
statement further analyzes the regional 
environmental impact of the proposed 
lease and other regional developments. 

Copies of the final statement are 
available at the following locations: 

Bureau of Land Management 

Denver Service Center Library. Building 50, 
Denver Federal Center. Denver, Colorado 
80225. (303) 234-^578. 

Rawlins District Office. 1380 Third Street. 

Rawlins. Wyoming 82301, (307) 324-7171. 
Lander Resource Area. Lander. Wyoming 
82520, (307) 332-4220. 

Washington Office of Public Affairs. 15th A C 
Street NW., Washington. D.C. 20240. (202) 
343-4151. 

Wyoming State Office. 2515 Warren Avenue, 
Cheyenne, Wyoming 82001. (307) 778-2220. 
Ext. 2385. 

Geological Survey: 

Area Mining Supervisor, Building 25, Denver 
Federal Center, Denver. Colorado 80225. 
(303)234-4435. 

Regional Manager’s Office. 7200 W r est 
Alabama Avenue. (Villa Italia). Lakewood 
Colorado 80226, (303) 234-2855. 

Public Libraries: 

Albany County Library, 405 Grand Avenue. 

Laramie, Wyoming 8207a 
Carbon County Library. Courthouse. Rawlins, 
Wyoming 82301. 

University of Wyoming Library. University 
Station. Box 2334, Laramie. Wyoming 
82070. 

Saratoga Public Library, 104 West Elm. 

Saratoga. Wyoming 82331. 

Encampment Branch Library, Encampment, 
Wyoming 82331. 

W'yoming State Library. Government 
Publications, Supreme Court & State 
Library Building. Cheyenne. Wyoming 
82001. * 
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Single copies of the final statement 
may be obtained from the State Director, 
Bureau of Land Management, Wyoming 
State Office, 2515 Warren Avenue, P.O. 
Box 1828, Cheyenne, Wyoming 82001. 

Dated: July 31.1979. 

Ed Hastey, 

Associate Director, Bureau of Land 
Mangement. 

Approved: 

Larry E. Meierotto, 

Assistant Secretary of the Interior. 

(FR Doc. 79-23883 Filed 8-2-79; 8.45 amj 

BILLING CODE 4310-84-M 


Outer Continental Shelf Oil and Gas 
Lease Sale Offshore the North Atlantic 
States; Availability of Final Supplement 
to Environmental Statement for 
Proposed 08 and Gas Lease Sale No. 
42 

Pursuant to Section 102(2)(C) of the 
National Environmental Policy Act of 
1969, the Department of the Interior has 
prepared a final supplement to the 
environmental statement relating to a 
proposed Outer Continental Shelf (OCS) 
oil and gas lease sale offshore 
southeastern New England. The 
proposed sale consists of 128 tracts 
encompassing 294,912 hectares of 
submerged lands in an area of the OCS 
known as Georges Bank. 

Single copies of the final supplemental 
statement can be obtained from the 
Office of the Manager. New York Outer 
Continental Shelf Office. Bureau of Land 
Management 20 Federal Plaza, Suite 32- 
120, New York, New York 10007, and 
from the Office of Public Affairs, Bureau 
of Land Management (130), Washington, 
D.C. 20240. 

Ed Hastey, 

Associate Director, Bureau of Land 
Management. 

Approved: 

Larry E. Meierotto, 

Assistant Secretary of the Interior. 

(FR Doc. 79-24034 Filed 8-02-79:8:45 am) 

BILUNG CODE 4310-84-M 


Bureau of Reclamation 

Animas~La Plata Project; Public 
Hearings on Draft Environmental 
Statement 

Pursuant to Section 102(2)(C) of the 
National Environmental Policy Act of 
1969, the Department of the Interior has 
prepared a draft environmental 
statement, for the Animas-La Plata 
Project This statement (INT DES 79-45, 
dated July 25,1979) was made available 
to the public on July 25,1979. 


The draft environmental statement 
deals with the proposed construction in 
southwestern Colorado of two off- 
stream reservoirs in the San Juan River 
Basin, one about 3 miles southwest of 
Durango, Colorado, and one on the 
Colorado-New Mexico state line about 
16 mile 9 north of Farmington, New 
Mexico; two major pumping plants; and 
three major conveyance systems. The 
project would supply water for 
irrigation, for municipal and industrial 
users in local communities, and for 
industrial use on the Southern Ute and 
Ute Mountain Ute Indian Reservations. 
The project would provide recreation 
and fishing at both reservoirs. Mitigation 
plans for wildlife and cultural resources 
would be developed concurrently with 
project features. 

Public hearings will be held to receive 
views and comments from interested 
organizations or individuals relating to 
the environmental impacts of this 
project. The hearing in Farmington, New 
Mexico, will be held on September 4, 
1979, at the City Council Chambers, 
Municipal Building, 800 Municipal Drive, 
beginning at 2:00 p.m., and resuming at 
7:30 p.m. The hearing in Durango, 
Colorado, will be held on September 5, 
1979, at the Fairgrounds Exhibit Hall, 
2500 North Main, beginning at 2.-00 p.m., 
and resuming at 7:30 pjn. The hearings 
will continue until all comments from 
interested organizations or individuals 
have been heard. Oral statements at the 
hearings will be limited to periods of 10 
minutes. Speakers will not trade their 
time to obtain a longer oral 
presentation; however, the person 
authorized to conduct the hearing may 
allow any speaker to provide additional 
oral comments after all persons wishing 
to comment have been heard. Speakers 
will be scheduled according to the time 
preference mentioned in their letter or 
telephone request whenever possible. 
Any scheduled speakers not present 
when called will lose their privilege in 
the scheduled order, and their names 
will be recalled at the end of the 
scheduled speakers. Request for 
scheduled presentation will be accepted 
up to 4:30 p.m., August 31,1979, and any 
subsequent requests will be handled on 
a first-come-first-served basis following 
the scheduled presentation. 

Organizations or individuals desiring 
to present statements at the hearing 
should contact Elaine Van Stelle, Bureau 
of Reclamation, Durango Projects Office, 
835 Second Avenue, Durango, Colorado 
81301, telephone (303) 247-0247, and 
announce their intention to participate. 
Written comments from those unable to 
attend, and from those wishing to 
supplement their oral presentation at the 


hearing should be sent to the above 
address or to the Regional Director, 
Bureau of Reclamation, Room 7201,125 
South State Street, Salt Lake City, Utah 
84147, by October 20,1979, for inclusion 
in the hearing record. 

Dated: July 31.1979. 

David R. Schuster, 

Acting Commissioner. 

(FR Doc 79-23960 Filed 8-2-79: 8:45 am) 

BILLING CODE 4316-09-M 


(INT DES 79-50] 

San Luis Unit, Central Valley Project, 
California; Availability of Draft 
Supplement to the Final Environmental 
Statement 

Pursuant to section 102(2)(C) of the 
National Environmental Policy Act of 
1969, the Department of the Interior has 
prepared a draft supplement to the final 
environmental statement on a proposed 
amended water supply contract for the 
purpose of furnishing an additional 
250,000 acre-feet per year of irrigation 
water supply to the Westlands Water 
District in water-deficient portions of 
the San Joaquin Valley, California. 
Additionally, the statement discusses 
the enlargement of Kesterson Reservoir 
and completion of the San Luis Drain 
from Kesterson Reservoir to the western 
Sacramento-San Joaquin Delta near 
Chipps Island. Written comments may 
be submitted to the Regional Director 
(address below) on or before September 
17.1979. 

Copies are available for inspection at 
the following locations: 

Director. Office of Environmental Affairs, 
Room 7620. Bureau of Reclamation. 
Department of the Interior, Washington, 
D.C. 20240. 

Division of Management Support Library 
Branch, Code 950, E&R Center. Denver 
Federal Center. Denver, CO 80225. 
Telephone (303) 234-3019. 

Office of the Regional Director, Bureau of 
Reclamation. 2800 Cottage Way, 
Sacramento, California 95825. Telephone 
(916) 484-4792. 

Single copies of the draft statement 
may be obtained on request to the 
Commissioner of Reclamation or the 
Regional Director. Please refer to the 
statement number above. 

Dated: July 30.1979. 

Larry E. Meierotto. 

Assistant Secretary of the Interior. 

(FR Doc 79-23961 Filed 8-2-79: 8:45 am) 

BILLING CODE 4310-09-M 
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Contract Negotiations With Lewiston 
Orchards Irrigation District, Lewiston 
Orchards Project, Idaho; Intent To 
Begin Contract Negotiations for 
Repayment of a Small Reclamation 
Project Loan 

It is the policy of the Department of 
the Interior to afford the general public 
an opportunity to provide input into the 
decisionmaking process regarding 
Bureau of Reclamation repayment and 
water service contracts. 

The Department of the Interior, 
through the Bureau of Reclamation, 
intends to open negotiations with 
Lewiston Orchards Irrigation District. 
Lewiston, Idaho, leading to a contract 
pursuant to the Small Reclamation 
Projects Act of 1956 (70 Stat. 1044), as 
amended. The contract will provide for 
the repayment of a loan for the 
construction of a pumping plant, 
discharge line, siphon, domestic water 
reservoir, and the lining of a canal. 

The proposed loan program will 
supplement the district's present water 
supply and ensure that the water users 
have an adequate dry year supply. The 
supplemental water supply will also 
permit future expansion of the district's 
service area. It is estimated that an 
additional 1,200 acres could be served. 
Costs of the program are estimated to be 
$7 million of which the district proposes 
to borrow $6,904,000. 

The public may observe any 
negotiating sessions. Advance notice of 
such meetings, if any, will be furnished 
on request. Requests must be in writing 
at least one week prior to a scheduled 
session and must specify that the 
requesting party is interested in the 
proposed Lewiston Orchards contract. 
Inquiries should be addressed to the 
Regional Director, attention code 440, 
Bureau of Reclamation, 550 W. Fort 
Street. Box 043, Boise, Idaho 83724. 

A proposed draft contract will be 
made available for public review. 
Thereafter, a 30-day period will be 
allowed for receipt of written comments 
from the public. 

For further information on scheduled 
negotiating sessions and copies of the 
proposed contract form, please contact: 
Mr. Lowell Oamek, Agricultural 
Economist, Division of Water. Power 
and Lands, at the address shown above; 
telephone 208-384-1161. 

Dated: July 30.1979. 

David R. Schuster, 

Acting Assistant Commissioner of 
Reclamation, 

|FK Doc. 79-23927 Filed 8-3-79: 8:48 am| 

BILLING COOE 4318-09-81 


North Platte Project Rehabilitation and 
Betterment Program, Wyoming- 
Nebraska; Intent To Prepare an 
Environmental Impact Statement (EIS) 

Pursuant to Section 102(2)(C) of the 
National Environmental Policy Act of 
1969, the Department of the Interior 
proposes to prepare an EIS for the North 
Platte Project Rehabilitation and 
Betterment (R&B) Program. Wyoming- 
Nebraska. The purposes of the proposed 
R&B program are to reduce project 
seepage losses, stabilize canal banks, 
reduce operation and maintenance 
costs, and restore system capacity. 
Completion of the R&B program could 
eliminate the need for the Guernsey silt 
runs. The silt runs consist of lowering 
the water level in Guernsey Reservoir 
until silt on the reservoir bed is sluiced 
into the North Platte River. The silt¬ 
laden water is diverted from the river at 
Whalen Diversion Dam into the North 
Platte Project irrigation distribution 
system to reduce seepage losses and to 
stabilize the banks of the distribution 
system. 

Alternatives to be considered in the 
EIS include continuation of the silt runs; 
modification of the silt runs; 
discontinuation of the silt runs and the 
structural modification of the project 
irrigation distribution system, such as 
the use of pipe in lieu of open laterals 
and lining the system; direct injection of 
silt into the irrigation water being 
carried by the distribution system: use 
of additional return flows; and water 
management and conservation 
measures. 

Environmental studies and 
preparation and processing of the 
required environmental documents for 
this proposed R&B program will be 
accomplished under the Council on 
Environmental Quality (CEQ) 
regulations published in the Federal 
Register on November 29,1978. Pursuant 
to these CEQ regulations and in 
accordance with Office of Management 
and Budget Circular No. A-95, 
"Evaluation, Review, and Coordination 
of Federal and Federally Assisted 
Program," we are soliciting the active 
participation of Federal, State, and local 
agencies; affected private groups; and 
individuals in a process to determine the 
scope and the significant issues to be 
analyzed in depth in the EIS and to 
identify and eliminate from detailed 
study those issues which are not 
significant. 

The scoping process will begin with a 
public meeting at the Panhandle Station 
Auditorium, 4502 Avenue I, Scottsbluff, 
Nebraska, on August 16,1979, at 7:30 
p.m. all interested parties are invited to 


attend. Further public meetings and 
interagency coordination activities will 
be scheduled as needed. 

Anyone with suggestions as to 
significant environmental issues should 
write to: Charles R. Isler, Project Leader, 
Bureau of Reclamation, P.O. Box 25247, 
Denver Federal Center. Denver, 
Colorado 80225. 

Dated: July 27.1979. 

Clifford I. Barrett, 

Acting Commissioner. 

[FR Doc. 79-23928 Filed 8-2-79: 8:45 urn) 

BILLING COOE 4310-09-41 


Fish and Wildlife Service 

Availability of Environmental 
Assessments for Wildlife Restoration 
Projects 

agency: Fish and Wildlife Service, 
Department of the Interior. 

action: Notice of Availability for 
Inspection and Public Comment. 

summary: This notice provides a listing 
of Environmental Assessments available 
for public review to supplement those 
previously listed in the Federal Register, 
July 20.1979. The Assessments and 
Findings of No Significant Impact were 
prepared on certain projects conducted 
by State fish and wildlife agencies under 
the Federal Aid in Wildlife Restoration 
program. The public is invited to 
comment, and information is provided 
on the locations at which the documents 
may be reviewed. 

date: Comments must be received at the 
locations indicated by September 4. 

1979. 

addresses: The assessments are 
available for inspection at the following 
locations: 

FWS Federal Aid Office, 1000 N. Glebe Road 
Arlington. Virginia 22201 
Region 1, FWS, Lloyd 500 Building. Suite 1692, 
500 N.E. Multnomah Street, Portland, 

Oregon 97232 

Region 2. FWS. 500 Gold Avenue. S.W.. P.O. 

Box 1306. Albuquerque. New Mexico 87103 
Region 3, FWS, Federal Building, Fort 
Snelling, Twin Cities. Minnesota 55111 
Region 4. FWS. Richard B. Russell Federal 
Building, 75 Spring Street SW., Atlanta. 
Georgia 30303 

Region 5. FWS. 1 Gateway Center. Suite 700, 
Newton Comers. Massachusetts 02158 
Region 6. FWS. P.O. Box 25486. Denver 
Federal Center, Denver. Colorado 80225 
Alaska Area Office. FWS, 1011 E. Tudor 
Road, Anchorage, Alaska 99507 
Central headquarters office of the State fish 
and wildlife agency 

Interested persons are invited to 
submit comments to the appropriate 
Regional Director at the above regional 
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addresses within 30 days. Copies of the 
assessment may be obtained at the 
Regional Offices upon payment of 
reasonable reproduction costs pursuant 
to 43 CFR, Part 2, Appendix A. Copies of 
any Finding of No Significant Impact 
will be provided free of cost 
FOR FURTHER INFORMATION CONTACT: 

Mr. Charles K. Phenicie, Chief. Division 
of Federal Aid, U.S. Fish and Wildlife 
Service, Washington, D.C. 20240, 
telephone 703-235-1526. 

SUPPLEMENTARY information: On June 
26,1979, the U.S. District Court for the 
District of Columbia issued an order 
dismissing Civil Action No. 76-430 
involving the Federal Aid in Wildlife 
Restoration program. The dismissal 
effected an agreement by plaintiffs and 
defendants which included a provision 
that the Fish and Wildlife Service would 
publish in the Federal Register a notice 
of availability of certain Environmental 
Assessments for inspection and public 
comment. Pursuant to the stipulated 
agreement, this notice lists 
Environmental Assessments prepared to 
date and will be supplemented as other 
assessments are prepared. 

The principal author of this notice is 
Dr. Robert J. Sousa, U.S. Fish and 
Wildlife Service, Division of Federal 
Aid, Washington, D.C. 20240, telephone 
703-235-1526. 

Notice is hereby given of availability 
for inspection and comment of 
environmental assessments for the 
following Federal Aid projects funded ia 
part by the U.S. Fish and Wildlife 
Service (FWS) under the Pittman- 
Robertson Federal Aid in Wildlife 
Restoration Act. 16 U.S.C. 669 et seq: 
(Activities listed are not exclusive.) 

Region 3 

Illinois FW-9-D 

This project involves a 26,000-acre 
flood control lake 19,549 acres of which 
the State leases from the U-S. Army 
Corps of Engineers for outdoor 
recreation and fish and wildlife 
conservation. Riprap implacement will 
protext certain areas from wave action, 
and eight new water control structures 
will facilitate water management. 
Routine maintenance will include 
planting wildlife food and cover crops, 
vegetation control, road grading, and the 
repair of buildings, levees, channels, 
boat ramps, parking lots and nesting 
structures. 

Illinois W-51-D 

This project is designed to maintain 
faunal and floral diversity on small 
acreages throughout the Shawnee 
National Forst of sourthera Illinois. 


Activities include maintaining and 
constructing new forest openings, 
waterholes and public access roads. 

Illinois W-66-R 

Approximately 1,641 acres of former 
cropland donated to the Illinois 
Department of Conservation is being 
managed to revert back to natural 
prairie grassland habitat. This is a 
research project studying the impact of 
cropland conversion on certain species 
such as the prairie chicken, upland 
sandpiper, marsh hawk and short-eared 
owl. Project activities include planting 
native prairie grasses, removal of 
undesirable vegetation, development of 
surface water areas and systematic 
walk-through searches for nests of 
prairie chickens and associate grassland 
fauna. 

Illinois W-80-D 

This project involves 6,321 acres 
leased by the State from the U.S. Army 
Corps of Engineers for fish and wildlife 
conservation. Development involves the 
construction of a small dike, two storage 
buildings, a parking lot and a small 
pond. Other activities include wildlife 
food and cover plantings, nest site 
enhancement, water level management 
and vegetation control. Also, parking 
lots, boat ramps, roads, dikes, drainage 
channels, signs and buildings will be 
maintained as required. 

Illinois W-63-D 

At the Rend Lake Wildlife 
Management Area in Jefferson and 
Franklin Counties, 16,895 acres of U.S. 
Army Corps of Engineers land and 
water are managed for upland and 
migratory wildlife. Approximately 3,070 
acres are planted and flooded to provide 
a food source for waterfowl. Other 
management activities include 
vegetation control, water level 
regulation and the provision of food and 
cover crops. Buildings, levees, ditches, 
roads, bridges, fences and public use 
facilities are routinely maintained as 
required. 

Indiana W-27-D 

This project is designed to restore 
abandoned farmland to productive 
wildlife habitat within the successional 
forests of Indiana. Basic management 
and activities include waterhole and 
marshland development, wildlife 
clearings and restocking of native 
wildlife species. Maintenance will 
consist of the routine repairs of 
buildings, dikes, roads, fences and 
public use facilities. Vegetation control 
and managed public use are also 
considered routine project operations. 


Minnesota W—41-D 

The emphasis of this project is placed 
on preservation and management of 
waterfowl habitat, native prairies and 
woodland. Activities include limited 
crop production, tree and shrub planting, 
water level manipulation, vegetation 
control, and maintenance of trails, roads 
and public use facilities. 

Ohio W-109-D 

This project will manage wildlife 
resources and provide public access on 
18 wildlife management units involving 
a total of 40,230 acres in 19 counties in 
southeastern Ohio. Management 
activities provide food and cover crops 
for wilflife, vegetation control, and the 
regulation of public use. Routine 
maintenance will be carried out on 
buildings, roads, bridges, signs and 
public use facilities. 

Ohio W-110-D 

This project involves 5 wildlife 
management areas in 13 counties of 
central Ohio comprising a total of 
12,719 acres. Management includes the 
maintenance and improvement of 
wildlife habitat and provision of public 
access for hunting and other outdoor 
recreation. Activities include 
maintenance of fences, buildings, roads 
and vegetation control. It also provides 
technical assistance, seeds, trees and 
shrubs to cooperating landowners. 

Ohio W-lll-D 

This project area includes 10 major 
wildlife management units totaling 
15.231 acres. The project goal is to 
provide optimum wildlife diversity, 
abundance and distribution and to 
provide hunting and other wildlife- 
related recreational opportunities. 
Management activities include 
prescribed burning and other vegetation 
control techniques, wildlife food and 
cover crops, routine maintenance of 
buildings, roads, bridges, signs and 
public use facilities. Tree and shrub 
seedlings, seed packets and technical 
advice is provided to landowners upon 
request. 

Wisconsin W-141-R 

This statewide wildlife research 
project is comprised of 21 studies to 
provide information that will facilitate 
effective decisionmaking concerning 
upland farm, forest and wetland wildlife 
species and the monitoring effects of: 
agricultural pesticides on wildlife; fire 
on plant succession; timber harvesting 
patterns on forest regeneration; and 
population trends of certain wildlife 
species. 
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Addenda to Projects Published in the 
Federal Register, July 20,1979 

Arizona W-78-R 

A supplement to the environmental 
assessment deals with a pronghorn 
antelope mortality study in which 
predator-prey relationships are 
investigated in the Anderson Mesa area. 

Texas W-109-R 

A supplement to the environmental 
assessment was developed to cover a 
study on the net productivity of known- 
age female white-tail deer of the Post 
Oak Savannah ecological area of 
southeastern Texas. 

Dated: July 31,1979. 

Robert S. Cook, 

Acting Director. US. Fish and Wildlife 
Service. 

|FR Doc. 79-29W12 Filed 8-2-79:8*6 urn) 

BILLING COO€ 4310-55-M 


Geological Survey 
[INT FES 79-29] 

Availability of Final Environmental 
Impact Statement for Colstrip Project 

Pursuant to section 102(2)(C) of the 
National Environmental Policy Act of 
1969 and section 69-6504 R.C.M. 1947 of 
the Montana Environmental Policy Act 
of 1971, the Department of the Interior, 
in cooperation with the Bonneville 
Power Administration, has completed 
the final environmental impact 
statement (EIS) on the proposed 
construction and operation of the 
Colstrip generating units 3 and 4 in 
Rosebud County, Montana, and the 
associated coal mine and electric power 
transmission system (proposed Colstrip 
Project). The final EIS consists of three 
volumes (volumes 1. 2. and 3). Volumes 
1 and 2 were originally distributed in 
January 1979 as the draft EIS. Volume 3 
is a supplement to volumes 1 and 2. It 
contains changes to volumes 1 and 2 in 
the form of revisions, additions, 
deletions, or corrections. It also 
responds to the public and agency 
comments received during the public 
review period. The draft EIS was issued 
on January 5.1979, and the public 
comment period ended on March 17, 
1979. 

During the review time, letters 
commenting on the draft were received 
at the Colstrip EIS Manager’s Office, 

P.O. Box 758, Kalispell, Mont. 59901. 
Also, public meetings were held 
February 26,1979, in Butte, Mont; 
February 27,1979, in Helena. Mont.; 
February 28,1979, in Missoula, Mont.; 
March 1,1979, in Billings, Mont.; and 


March 3,1979, in Forsyth, Mont. The 
transcripts from these public meetings 
are available for review at the Colstrip 
EIS Manager’s Office, P.O. Box 758, 
Kalispell, Mont. 59901. and the Public 
Information Office, Bonneville Power 
Administration. 1002 North East 
Holladay St., Portland, Oreg. 97208. 

Also, the Rural Electrification 
Administration (REA) has participated 
in the preparation of thi9 EIS as 
Cooperating Agency No. USDA-REA- 
EIS (ADM 79-8-F), and intends to use it 
to fulfill its requirements under the 
National Environmental Policy Act. In 
this case, REA’s anticipated potential 
actions are those of guaranteeing loan 
funds for two power generation and 
transmission cooperatives. Central 
Montana G and T and Upper Missouri G 
and T; the first having indicated an 
interest to buy equity into the Colstrip 
Project for a power share of 7 percent, 
and the latter for a power share of 3 
percent. 

Copies of the final EIS are available 
for public inspection at designated 
Federal depositories: Forest Service, 
Region 1, Federal Bldg., Missoula, Mont.; 
Lolo National Forest Bldg. 24, Fort 
Missoula, Missoula, Mont; Helena 
National Forest 616 Helena Ave., 
Helena, Mont.; Deerlodge National 
Forest Federal Bldg.. Butte, Mont.; 

Lewis and Clark National Forest, 215 
First Ave. North, Great Falls, Mont.; 
Gallatin National Forest, Federal Bldg., 
Bozeman, Mont; Bureau of Land 
Management Montana State Office, 

U.S. Courthouse and Federal Bldg., 316 
North 26th St., Billings. Mont; Bureau of 
Land ManagemnL Butte District Office, 
220 North Alaska, Butte, Mont; Bureau 
of Land Management Miles City Ditrict 
Office, West of Miles City, Miles City, 
Mont; Bureau of Land Management 
Lewistown District Office, Bank Electric 
Building, Lewistown, Mont.; Bonneville 
Power Administration, Kalispell District 
Office. Highway 2 East Kalispell, Mont.; 
Department of the Interior Library, 18th 
and C Streets, N.W., Washington, D.C. 

Copies of the final EIS are also 
available for public inspection at the 
following libraries in Montana: Hearst 
Free Library, Fourth and Main Sts., 
Anaconda; Billings Public Library, 
Billings; Eastern Montana College 
Library, 1500 North 30th, Billings; Paul 
M. Adams Memorial Library, Rocky 
Mountain College, Billings; Montana 
State University Library, Bozeman; 

Henry Malley Memorial Library. 

Broadus; Butte Free Public Library, 106 
West Broadway St., Butte; Montana 
College of Mineral Sciences and 
Technology Library, Butte; Glacier 
County Library, 21 First Ave., S.E., Cut 


Bank; William K. Kohrs Memorial 
Library, Missouri Ave. and Fifth St.. 

Deer Lodge; Dillon Public Library, 

Dillon; Rosebud County Library, 201 
North Ninth Ave., Forsyth; Flathead 
County Free Library, 37 First St. West, 
Kalispell; Laurel Public Library, 111 
West First St., Laurel; Carnegie Public 
Library, 701 West Main, Lewistown; 
Lincoln County Free Library. 220 West 
Sixth St.. Libby; Northwest Federation 
of Libraries, Lincoln County Free 
Library Bldg.; 220 West Sixth St, Libby; 
Miles City Community College. Miles 
City; Miles City Public Library. 1 South 
Tenth St.. Miles City; Missoula Public 
and Missoula County Free Library, 
Pattee St., Missoula; Environmental 
Library, University of Montana, 758 
Eddy St., Missoula; University of 
Montana Library, Documents Division, 
Missoula; and Plains Public Library, Box 
399, Plains; Glasgow City-County 
Library, 408 Third Ave. South, Glasgow; 
Glendive Public Library, Glendive; 
Dawson Community College Library, 
Glendive; Great Falls Public Library, 
Second Ave. North and Third St., Great 
Falls; College of Great Falls Library, 

1301 20th St. South, Great Falls; Big 
Horn County Public Library. 419 North 
Custer, Hardin; Havre Public Library, 

447 Fourth Ave., Havre; Hill County 
Library, 300 Fourth St, Havre; Northern 
Montana College Library. Northern 
Montana College. Havre; Library, 

Carroll College, Helena; Lewis and 
Clark Library, 120 South Last Chance 
Mall, Helena; Montana State Library, 

930 East Lyndale Ave., Helena; Poison 
City Library, Poison; Ronan City Library, 
Ronan; Toole County Free Library, 229 
Maple Ave., Shelby; Sidney Public 
Library, Sidney; Thompson Falls Public 
Library, Thompson Falls; Thompson- 
Hickman Free County Library, Virginia 
City; Whitefish Public Library, 406 
Second St., Whitefish; Western Montana 
College Library, Dillon. 

The final EIS is being furnished to 
various Federal, State, and local 
agencies which have environmental 
expertise or are likely to be interested in 
or affected by the proposed project. 
Copies of the document are also being 
furnished to State and local 
clearinghouses and to other interested 
groups and individuals. 

A limited number of single copies are 
available for distribution and may be 
requested by contacting the Colstrip EIS 
Manager. P.O. Box 758, Kalispell. Mont. 
59901. 
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Dated: July 31.1979. 

Larry E. Meierotto, 

Assistant Secretary of the Interior . 

(FR Doc. 79-231*84 Filed 8-2-79: 8:45 «m] 

BILLING CODE 4310-31-U 


National Park Service 
IINT FES 79-301 

Proposed Colorado River Management 
Plan, Grand Canyon National Park, 
Ariz.; Availability of Final 
Environmental Statement 

Pursuant to Section 102(2}(C) of the 
National Environmental Policy Act, the 
Department of the Interior has prepared 
a final environmental statement for the 
proposed Colorado River Management 
Plan, Grand Canyon National Park, 
Arizona. 

The final environmental statement 
considers the phaseout of motorized 
craft; an increase in total use of the 
river; an increase in non-commercial 
allocations; increased use of the river 
during the winter season; and measures 
for resource protection. 

Copies are available from or for 
inspection at the following locations: 

Western Regional Office. National Park 
Service, 450 Golden Gate Avenue. Box 
36063. San Francisco. California 94102. 
Southern Arizona Group Office, National 
Park Service, 1115 North First Street, 
Phoenix. Arizona 65004. 

Grand Canyon National Park. P.O. Box 129, 
Grand Canyon. Arizona 86023. 

Dated: July 31.1979. 

Larry E. Meierotto, 

Assistant Secretary of the Interior . 

(FR Doc. 79-24043 Filed S-2-78; 8:45 a m.) 

BILUNG CODE 4310-70-41 


Sleeping Bear Dunes National 
Lakeshore, Mich.; Availability of the 
Proposed General Management Plan, 
Assessment and Review of 
Alternatives, and Notice of Public 
Meetings 

Notice is hereby given that the 
National Park Service has prepared an 
assessment to consider alternative 
proposals for the preservation, public 
use, development, and management of 
Sleeping Bear Dunes National 
Lakeshore. The assessment states 
planning problems, issues, and 
constraints; describes significant 
resources which may affect, or be 
affected by, the alternative proposals; 
and addresses the probable 


environmental impacts of the proposals. 

Alternatives are considered for the 
management of natural and cultural 
resources, for public educational and 
visitor use programs, and for the general 
development of the National Lakeshore, 
based on six geographical planning 
unit9. 

Also available are the Review of 
Alternatives, which details the 
proposals preferred by the National 
Park Service, and the proposed General 
Management Plan, derived from the 
alternatives analysis. The assessment, 
review, and proposed plan, which are 
available for public review and 
comment, will be the subjects of a series 
of public meetings to be held in the 
National Lakeshore region on the dates 
and at the places noted in the following: 

August 14.1979. 7:30 p.m.. Leland High School 
Auditorium. Leland, Michigan. 

August 15.1979. 7:30 p.m., Glen Lake High 
School Auditorium, Glen Lake, Michigan. 
August 16.1979. 7:30 p.m., Frankfort High 
School Community Room. Frankfort, 
Michigan. 

Copies of the proposed General 
Management Plan and the Assessment 
and Review of Alternatives will be 
available for review at the Office of the 
Superintendent, Sleeping Bear Dunes 
National Lakeshore. 400 Main Street, 
Frankfort, Michigan. A limited number 
of the Assessment and Review of 
Alternatives will be published for 
distribution; however, copies will be on 
hand for review at these locations: 

Traverse City Public Library, 322 Sixth Street, 
Traverse City, Michigan. 

Frankfort City Public Library. 630 Main 
Street, Frankfort Michigan. 

Leelanau School and Library Foundation, 
Glen Arbor, Michigan. 

Written comments may be made 
regarding the three documents. Such 
comments will be received until August 
31,1979, and should be mailed to the 
Office of the Superintendent at the 
address stated in the foregoing. All 
comments will be considered. 
Substantive comments, pertinent to the 
issues, will be reflected as appropriate 
in the General Management Plan which 
will be prepared subsequent to the 
public review period. 

Dated: July 24.1979. 

J. L. Dunning, 

Regional Director, Midwest Region. 

|FR Doc. 79-23989 Filed 8-2-70; 8*5 am) 

BILLING COOE 4310-70-H 


Office of the Secretary 
IINT DES 79-47) 

Public Land Withdrawal, Nellis Air 
Force Bombing Range, Nye, Clark, and 
Lincoln Counties, Nev.; Availability of 
Draft Environmental Statement 

Pursuant to section 102(2)(C) of the 
National Environmental Policy Act of 
1969, the Department of the Interior has 
prepared, in cooperation with the 
Department of the Air Force, a draft 
environmental statement for withdrawal 
of approximately 2,945,726 acres of 
public lands and wildlife range for the 
Nellis Air Force Bombing Range. The 
proposal involves continuance of Air 
Force operations similar to those 
occurring under the previous 
withdrawals. These lands have been 
utilized as an Air Force bombing range 
continuously since 1940. 

The Department of the Interior invites 
written comments on the draft 
environmental statement to be 
submitted to the State Director. Bureau 
of Land Management. Federal Building, 
Room 3008, 300 Booth Street, Reno, 
Nevada 89509. 

A limited number of copies will be 
available upon request to the State 
Director at the above address. 

Public reading copies will be available 
for review at the following location: 
Office of Public Affairs, Bureau of Land 
Management. Interior Building, 18th and 
C Streets NW., Washington. D.C. 20240, 
Telephone: (202) 343-5717. 

Dated: August 1,1979. 

Larry E. Meierotto, 

Assistant Secretary. 

(FR Doc. 79-24094 Filed 8-2-79; 8.45 ;im| 

BILUNG CODE 4310-84-M 


JOINT BOARD FOR THE 
ENROLLMENT OF ACTUARIES 

Advisory Committee on Actuarial 
Examinations; Meeting 

A special meeting of the Advisory 
Committee on Actuarial Examinations 
will meet at Room 4125, Department of 
the Treasury, 15th Street and 
Pennsylvania Avenue, Washington, 
D.C., on August 6,1979 beginning at 9:30 
a.m. 

The purpose of the meeting is to 
discuss topics and questions which may 
be recommended for inclusion in the 
Joint Board's examinations in actuarial 
mathematics and methodology, referred 
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to in Title 29. U.S. Code, Sections 
1242(a)(1) (B) and (C). A determination 
as required by Section 10(d) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463) has been made that this 
meeting is for the purpose of considering 
matters falling within the exemption to 
public disclosure set forth in Title 5, U.S. 
Code, Section 552(b)(5). and that the 
public interest requires such meeting be 
closed to public participation. Because 
of exigencies incumbent on the Joint 
Board in completing the examination, it 
was necessary to schedule this special 
meeting without opportunity for full 
notice. 

Dated: August 1.1979. 

Leslie S. Shapiro. 

Advisory' Committee Management Officer , 
Joint Board for the Enrollment of Actuaries. 

|FR Doc. 79-24203 Filed 8-2-79; 8:45 am| 

BILLING COD€ 4810-2S-M 


DEPARTMENT OF LABOR 

Office of Federal Contract Compliance 
Programs 

Uniroyal, Inc.; Debarment 

On June 28,1979. for violation of 
Executive Order 11246, as amended, the 
Secretary of Labor ordered that: 

Uniroyal’s present Government 
contracts and subcontracts be cancelled, 
terminated or suspended and that 
Uniroyal be declared ineligible from 
further contracts and subcontracts, and 
from extensions or modifications of any 
existing contracts and subcontracts, 
until such time that it can satisfy the 
Director of OFCCP that it is in 
compliance with Executive Order 11246 
and the Secretary of Labor’s regulations 
issued pursuant thereto. 

The sanctions invoked herein shall be 
applicable to Uniroyal, its officers, 
subsidiaries and divisions and all 
purchasers, successors, assignees and 
transferees. 

Subsequently. Uniroyal petitioned the 
Federal district court at Washington, 
D.C., to review the order of the 
Secretary of Labor, and sought an 
injunction against enforcement of the 
order. A copy of the district court 
opinion and order and a copy of the 
Secretary of Labor’s Decision and 
Administrative Order are attached. 

Dated: July 27,1979. 

Robert J. Brown, 

Under Secretary of Labor. 

U.S. Department of Labor 
[Case No. OFCCP 1977-1) 

In the matter of U.S. Department of 
Labor Office of Federal Contract 
Compliance Programs, Complainant, 
and Uniroyal, Incorporated, Respondent 


Decision and Administrative Order of 
the Secretary of Labor 

Preliminary Statement 

This matter arises under Executive 
Order 11246. as amended (hereinafter 
referred to as the Order), which 
prohibits employment discrimination 
based on race, color, religion, sex, or 
national origin by Government 
contractors. The Order also imposes 
affirmative action obligations on 
Government contractors to ensure that 
applicants are employed, and that 
employees are treated during 
employment, without regard to their 
race, color, religion, sex or national 
origin. The Secretary of Labor and 
Director of the Office of Federal 
Contract Compliance Programs are 
responsible for issuance and 
enforcement of regulations under the 
Order, found at 41 FR Chapter 60. 

This is an action brought by the 
United States Department of Labor, 
Office of Federal Contract Compliance 
Programs (hereinafter referred to as the 
OFCCP) against Uniroyal, Incorporated 
(hereinafter referred to as Uniroyal), to 
cause the termination of Uniroyal’s 
existing contracts and subcontracts and 
to have Uniroyal declared ineligible for 
all future Government contracts and 
subcontracts under section 209(a) (5) 
and (6) of the Order, until such time as 
its Mishawaka, Indiana facility is 
brought into full compliance with the 
Order and regulations issued pursuant 
thereto. 

The Notice of Intent to Debar, dated 
July 28,1976, issued by the OFCCP 
Director, numerated numerous 
deficiencies found during compliance 
reviews of Uniroyal's Mishawaka. 
Indiana facility in September 1972. and 
February 1976. 

Generally, the Notice of Intent to 
Debar alleged that Uniroyal utilized 
discriminatory employment practices 
against its production and white collar 
female employees and applicants for 
employment and that Uniroyal 
discriminated against minority group 
persons and that Uniroyal failed to taLe 
the required affirmative action in 
violation of the Order and the 
regulations issued pursuant thereto. 

After issuance of the Notice of Intent 
to Debar on July 28,1976 and Uniroyal’s 
subsequent request for a hearing, formal 
prehearing discovery was commenced 
by the OFCCP in November 1976. 
Thereafter, Uniroyal and the OFCCP 
each filed various requests for 
production of documents and 
interrogatories. On May 10.1977, 
Uniroyal advised the OFCCP and the 
Administrative Law Judge (hereinafter 


referred to as the Judge) that it would no 
longer cooperate with prehearing 
discovery because it had determined 
that the prehearing discovery 
regulations, 41 CFR Part 60-30. were 
invalid. There upon. Uniroyal moved to 
vacate the March 10.1977 order of the 
Judge compelling compliance with 
discovery. In four separate motions, the 
OFCCP moved for Executive Order 
sanctions based on Uniroyal’s refusal to 
cooperate with discovery requirements. 
A hearing was held in South Bend, 
Indiana on November 1, 2. 3. and 4 and 
November 14 and 15,1977 on motions 
seeking an order recommending 
termination of Uniroyal’s current 
Government contracts and subcontracts 
and its debarment from future 
Government contracts and subcontracts. 

All parties were represented by 
counsel at the hearing and afforded full 
opportunity to be heard, to examine and 
cross-examine witnesses, and to 
introduce evidence bearing on the issues 
involved. Upon the entire record, 
including observation of the witnesses 
and their demeanor, and briefs 
submitted on behalf of Uniroyal and the 
OFCCP, regarding the four motions for 
sanctions, the Judge found that Uniroyal 
is not in compliance with section 202(6) 
of the Order and the implementing rules, 
regulations and orders, and 
recommended that Uniroyal’s present 
Government contracts be cancelled, 
terminated or suspended and that 
Uniroyal be declared ineligible from 
further contracts until such time that it 
can satisfy the Director of OFCCP that it 
is in compliance with the Order and the 
regulations issued pursuant thereto. 

Summary of the Facts 

Uniroyal is a New Jersey Corporation 
in the business of manufacturing and 
storing plastics and rubber products at 
its Mishawaka, Indiana facility and 
throughout the United States. A 
substantial part of Uniroyal’s business is 
comprised of contracts and subcontracts 
with the United States Government and 
its agencies, and has been at all times 
material herein, a Government 
contractor subject to the Order and the 
implementing regulations, 41 CFR 
Chapter 60. 

The Notice of Intent to Debar dated 
July 28,1976, issued by the OFCCP 
Director, enumerated numerous 
deficiencies found on compliance 
reviews of Respondent’s Mishawaka, 
Indiana facility in September 1972, and 
February 1976. In general, it alleged that 
Uniroyal is a Government contractor 
subject to the Order and that Uniroyal 
has utilized employment practices 
which: (1) Discriminate against its 
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production and white collar female 
employees and applicants for 
employment by assigning and restricting 
them to lower level jobs than those held 
by males of comparable ability and 
seniority; (2) discriminates against 
minority group persons in violation of 
the Order. Further, it was alleged that 
Uniroyal failed to take the required 
affirmative action and to provide 
appropriate relief for compliance with 
the Order and the implementing 
regulations. 

After issuance of the Notice of Intent 
to Debar on July 28,1976, the Uniroyal’s 
subsequent request for a hearing, formal 
prehearing discovery was commenced in 
November 1976. On January 18,1977, 
Uniroyal filed Requests for Production 
of Documents and on February 7,1977, 
Uniroyal served interrogatories on the 
OFCCP. The OFCCP responded to 
Uniroyal’s discovery requests. 

The OFCCP on November 5,1976 
served its First Set of Interrogatories 
and its First Set of Requests for 
Production of Documents on Uniroyal. 
The Judge found that these discovery 
requests sought relevant information 
concerning Uniroyal’s employment 
practices at its Mishawaka, Indiana 
facility. By orders of November 30,1976 
and January 26.1977, Uniroyal was 
granted an extension of time to February 
25,1977. to answer the OFCCP’s 
interrogatories and requests for 
production of documents. Uniroyal's 
motion to excuse itself from answering 
the OFCCP’s interrogatories was denied 
by an order dated January 3,1977. In its 
February 25,1977 Answer and 
Objections to Complainant’s 
Interrogatories and First Set of Requests 
for Production of Documents, Uniroyal 
objected to certain interrogatories and 
requests, failed to answer twenty-five 
interrogatories in their entirety, and 
refused to supply information regarding 
twenty-eight other interrogatories and 
fourteen request items for time periods 
predating January 1,1975. 

Between February 25 and March 1, 
1977, OFCCP representatives scheduled 
interviews of sixteen white collar 
employees held from March 3 through 
March 5,1977. These interviews were 
arranged for the stated purpose of 
discussing and seeking information as to 
the interviewees’s knowledge of 
Uniroyal’s employment practices as part 
of the OFCCP’s administrative 
enforcement proceeding against 
Uniroyal. 

Upon learning of the scheduled 
interviews. John Sellers. Factory 
Manager of Uniroyal’s Mishawaka 
facility, and Donald L. Frey, Manager of 
Industrial Relations and Equal 


Opportunity Administrator at Uniroyal’s 
Mishawaka facility, called a staff 
meeting to determine what should be 
done regarding the scheduled 
interviews. It was determined that a 
uniform approach throughout the plant 
was needed. 

It was also decided that it should be 
suggested to prospective interviewees 
that they attend the OFCCP interviews 
in the presence of an attorney; that the 
company would pay for such legal 
services; that Uniroyal management or 
supervisory personnel should 
recommend legal counsel to them; and 
that the legal counsel to be 
recommended was Timothy Woods. 

The law firm with which Mr. Woods is 
employed has served as Uniroyal’s local 
counsel since at least 1967. The firm has 
represented the company for a number 
of years and has entered an appearance 
in an action brought against Uniroyal 
pursuant to Title VII of the Civil Rights 
Act of 1964, Chrapliwy v. Uniroyal, Inc., 
458 F. Supp. 252 (N.D. Ind. 1978). Mr. 

Frey was aware of this fact. The firm 
subsequently entered an appearance in 
Uniroyal Inc. v. Marshall, 579 F. 2d 1060 
(7th Cir. 1978). 

Timothy Woods was advised by Mr. 
Frey that the OFCCP would be 
conducting interviews with certain 
Uniroyal employees between March 3 
and 5.1977, and he had referred several 
to him and Mr. Blackmond, who is also 
employed by the law firm. With 
Uniroyal’s attorneys present, it was 
alleged by the OFCCP that 11 of the 12 
interviews conducted were curtailed or 
not pursued as to details of Uniroyal’s 
employment practices. At the conclusion 
of the March 3,1977 interviews. Woods 
went to Uniroyal’s Mishawaka facility 
and discussed with Mr. Frey some of the 
events that had taken place while 
interviewing. 

At a prehearing conference on March 
10,1977, the Judge established that the 
period for which Uniroyal would be 
required to provide information and 
documents requested in interrogatories 
and requests for production of 
documents would be October 14, 

1968* until the present time. This was 
clarified by orders dated April 14,1977, 
and April 21,1977 

Uniroyal’s Supplemental Answers and 
Objections to the OFCCP’s First Set of 
Interrogatories and First Set of Requests 
for Production of Documents were filed 
on April 11,1977, and failed to provide 
any information regarding twenty of the 
interrogatories. At the May 3,1977 


1 October 14,1968. was the effective date of 
Executive Order 11375. which amended Executive 
Order 11246 to add “sex’* as one of the prohibited 
grounds of discrimination. 


prehearing conference, the Judge 
ordered Uniroyal to supply information 
postdating October 14,1968, sought in 
the OFCCP’s First Set of Interrogatories 
and Requests for Production of 
Documents. The Judge-also ordered 
Uniroyal to allow the OFCCP access to 
its records within 15 days. 

On May 10,1977, Uniroyal requested a 
stay in discovery proceedings so it could 
file a motion challenging the OFCCP’s 
prehearing discovery regulations. On 
May 17,1977 it filed a Motion to Stay 
Discovery, challenging the OFCCP’s 
discovery regulations and enforcement 
thereof. Uniroyal’s request for a stay of 
discovery was denied on May 23,1977, 
on the ground that Uniroyal had 
contractually agreed to provide the 
requested information. 

On May 25,1977, the Judge entered a 
notice enlarging the scope of the appeal 
to determine whether there was 
sufficient basis for a recommendation to 
cancel and suspend all of Uniroyal's 
Government contracts because of its 
refusal to comply with discovery 
requirements of its contracts, the Order, 
and regulations. 

On May 26,1977. OFCCP filed its 
Motion for an Order Recommending 
Cancellation, Termination and 
Suspension of All Contracts Between 
Uniroyal and the Government as a result 
of Uniroyal’s interference with the 
development and presentation of 
OFCCP’s case. The Judge thereupon 
directed OFCCP representatives to 
return to Mishawaka to complete its 
investigation and to interview other 
female white collar Uniroyal employees. 
Of nine females contacted none agreed 
to a personal interview although one did 
consent to be interviewed by phone. The 
Judge concluded that Uniroyals’ actions 
resulted in interviewees and potential 
interviewees not reponding favorably to 
subsequent OFCCP requests. 

The OFCCP, between May 25 through 
May 28,1977, sought on three occasions 
to obtain information to its First Set of 
Interrogatories and Requests for 
Production of Documents and to gain 
entry to the Mishawaka facility for the 
purpose of inspecting and photographing 
documents and job descriptions and 
information. The requested discovery 
was refused on advice of counsel. In 
addition, the OFCCP noticed Uniroyal 
and five of its officers, agents or 
employees to appear at depositions 
beginning May 25,1977, pursuant to 41 
CFR 60-30.11. Uniroyal conceded its 
officers, agents or employees had been 
served notice, but failed and refused to 
produce its officers, agents or employees 
who were properly noticed. On June 10. 
1977, the OFCCP filed a Notion for an 
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Order Recommending the Cancellation, 
Termination and Suspension of All 
Contracts Between Uniroyal and the 
Government for Uniroyal's failure to 
produce its personnel at the OFCCP’s 
depositions. 

On June 11,1977, the OFCCP filed a 
Motion for an Order Recommending 
Cancellation, Termination and 
Suspension of All Contracts and 
Subcontracts Between Uniroyal and the 
Government because of Uniroyal's 
failure to comply with the court’s orders 
directing it to admit or deny the 
OFCCP’s requests. This was followed by 
a motion by the OFCCP on September 
29,1977, to have requests for admission 
7. and 9 through 15 admitted and by an 
order dated October 21,1977, declaring 
requests for admission 7 and 9 through 
15 admitted. Uniroyal obtained a 
temporary restraining order^from the 
United States District Court for the 
Northern District of Indiana, on June 22. 
1978, on the basis of its challenge to the 
prehearing discovery regulations. 
However, the District Court denied 
Uniroyal’s Motion for a Preliminary 
Injunction on August 15,1977. 2 
Thereafter, the OFCCP contacted 
Uniroyal to determine if the Company 
would now permit entry and discovery 
to take place before a hearing was 
rescheduled. Uniroyal refused to permit 
such discovery and a hearing was 
subsequently noticed and held in South 
Bend, Indiana on November 1, 2, 3, and 4 
and November 14 and 15,1977 on the 
OFCCP’s four separate motions seeking 
an order recommending termination of 
Uniroyal’s current Government 
contracts and subcontracts and its 
debarment from future Government 
contract activity. The four OFCCP 
sanction motions were: 

Motion No. 1 

This motion filed on May 19,1977 
sought to cancel, terminate and/or 
suspend all of Uniroyal’s Government 
contracts because of its failure to 
provide full and complete responses to 
the OFCCP’s First Set of Interrogatories 
and First Set of Requests for Production 
of Documents. 

Motion No. 2 

This motion filed on June 10,1977, 
sought the cancellation, termination 
and/or suspension of Uniroyal’s current 
Government contracts and subcontracts 
and debarring it from future Government 
contracts and subcontracts for 
Uniroyal's failure to present its officers, 
agents, and employees for the OFCCP’s 
properly noted depositions. 


•Affirmed, Untroyal Inc., v. Marshall 579 F.2d 
1060 (7th Clr. 1978). 


Motion No. 3 

This motion filed on June 11,1977 
sought the cancellation, termination 
and/or suspension of Uniroyal’s current 
Government contracts and subcontracts 
and debarring it from future Government 
contracts and subcontracts for 
Uniroyal's failure to comply with the 
Judge's orders of May 12, and 19,1977, 
directing it to answer the OFCCP’s 
requests for admission 7 and 9 and their 
accompanying interrogatories. 

Motion No. 4 

This motion filed May 26,1977 sought 
the cancellation, termination and/or 
suspension of all of Uniroyal’s 
Government contracts for Uniroyal’s 
interference with the OFCCP’s 
development of its case by interjecting 
Uniroyal’s attorneys in the OFCCP’s 
interviews of potential witnesses. 

In the course of the hearing. Uniroyal 
stipulated or the Judge found that 
Uniroyal admitted that it: 

—Failed and refused to provide the 
information requested in 20 of the 
OFCCP’s First Set of Interrogatories 
and that there was no acceptable 
justification for its failure; 

—Failed and refused to provide 

documents for inspection and copying 
requested in five of the OFCCP’s First 
Set of Requests for Production of 
Documents and that there was no 
acceptable justification for this 
failure; 

—Blocked out information relating to 
active employee histories in violation 
of the Judge’s prior instructions and 
failed to furnish supplemental 
information when the violation wa9 
called to Uniroyal’s attention; 

—Failed to provide what the Judge 
found to be important portions of 
“white collar” employee personnel file 
and information; 

—Prevented OFCCP representatives 
from returning to its Mishawaka 
facility to inspect and copy documents 
which Uniroyal previously failed to 
make available, even after the Judge’s 
order of May 3 to do so and the 
decision of the District Court on 
August 15,1977. 

In addition, the Judge found that 
contrary to Uniroyal's assertion in its 
initial and supplemental answer to 
interrogatories 26 through 33 of the 
OFCCP’s First Set of Interrogatories that 
it has not maintained since October 14, 
1968, a policy or practice whereby it 
restricted and/or designated any jobs as 
male only or female only or male 
(female) jobs, the evidence 
overwhelmingly established this 
response was untrue. The Judge found 


that Uniroyal segregated employee 
folders and individually tabulated 
seniority lists on the basis of sex. until 
at least November 1970 and that it 
utilized a system of classifying male 
employees as Class A and females as 
Class B for selection, hiring, placement 
and recall of production and 
maintenance employees. 

Discussion • 

Uniroyal, a Government contractor, 
has been charged by the OFCCP with 
substantive violations of its contractual 
equal employment opportunity 
obligations under the Order. Uniroyal 
has requested and been granted an 
administrative hearing on these 
substantive violations. Having itself 
invoked this administrative remedy, and 
having itself served prehearing 
discovery requests on the OFCCP, 
Uniroyal nevertheless has refused to 
comply with the OFCCP’s discovery 
requests primarily on the ground that 
the regulations providing for discovery 
are invalid because not specifically 
authorized. The OFCCP, in an effort to 
enforce those regulations, has moved for 
sanctions against Uniroyal for its refusal 
to comply. 

Section 201 of the Order provides that 
the Secretary of Labor shall be 
responsible for the administration of 
Part II of the Order which deals with 
“Nondiscrimination in Employment by 
Government Contractors and 
Subcontractors,” and it authorizes him 
to "adopt such rules and regulations and 
issue such orders as he deems necessary 
and appropriate to achieve the 
purposes” of the Executive Order. 

Section 202 sets forth the Equal 
Employment Opportunity (EEO) clause, 
which is to be included in all non- 
exempt Government contracts. The EEO 
clause prohibits discriminatory 
practices, requires affirmative action to 
provide equal employment 
opportunities, and requires compliance 
with the implementing regulations and 
orders of the Secretary of Labor, see 
sections 202 (1) and (4). Section 202(5) 
requires government contractors to 
furnish all information regarding 
compliance which the enforcing 
authority may require. 

According to section 206(a), the 
Secretary is empowered to “investigate 
the employment practices of any 
Government contractor or 
subcontractor * * * to determine 
whether or not the contractual 
provisions specified in section 202 of 
this Order have been violated.” 

Section 208 of the Order authorizes 
the Secretary of Labor to provide for 
hearings prior to imposing sanctions. 
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and specifically prohibits any order for 
debarment of any contractor from 
further Government contracts “without 
affording the contractor an opportunity 
for a hearing.” Indeed, even prior to the 
commencement of formal enforcement 
proceedings, the contracting agency is 
required to make reasonable efforts to 
eliminate the problems through informal 
methods and conference, conciliation, 
mediation and persuasion: see section 
209(b). 

Pursuant to the power granted him in 
section 201, the Secretary of Labor has 
issued regulations implementing the 
Executive Order (see, 41 CFR Parts 60-1, 
et se<7.) and except for his regulation¬ 
making power, the Secretary of Labor 
has assigned responsibility for 
enforcement of Executive Order 11246 to 
the OFCCP. see 41 CFR 60-1.2, 

The regulations provide that no order 
of debarment from further contracts or 
subcontracts shall be issued without the 
opportunity for a formal hearing before 
an administrative law judge, with rights 
to counsel, to present evidence and to 
cross-examination; see 41 CFR Part 60- 
3a In order that the administrative 
hearing may be fair and meaningful, the 
regulations also provide for prehearing 
discovery by both sides; see 41 CFR Part 
60-00. 

(Jniroyal argues that these discovery 
regulations are outside the scope of the 
Order. In support of this proposition 
Uniroyal does not cite any provision of 
the Order with which the regulations 
conflict or which narrow the scope of 
the Cfrder so as to exclude such 
regulations, but merely argues that they 
are unauthorized. However, it has been 
held by the courts that the Executive 
Order program has the force and effect 
of law. Contractors Ass'n of Eastern Pa. 
v. Secretary of Labor, 442 F. 2d 159 (3rd 
Cir. 1971), cert denied, 404 U.S. 854 
(1971): Farkas v. Texas Instrument, Inc., 
375 F. 2d 629 (5th Cir. 1967): Farmer v. 
Philadelphia Electric Co., 329 F. 2d 3 
(3rd Cir. 1964); United States v. New 
Orleans Public Service, Inc., (NOPSI) 

553 F. 2d 459 (5th Cir. 1977), United 
States v. Local 189, Papermakers, 282 F. 
Supp. 39 (E.D. La. 1968). affd 416 F. 2d 
980 (5th Cir. 1969), cert, denied, 397 U.S. 
919 (1971). I.also find that the 
regulations promulgated thereunder, 
which are not unlawful and plainly 
unreasonable or inconsistent with 
underlying authority, also have the force 
and effect of law. Maryland Casualty 
Co. v. United States, 251 U.S. 342 (1919); 
Commissioners v. So. Texas Lumber 
Co.. 333 U.S. 496 (1948); United States v. 
NOPSI, supra. 

I would note that in other instances 
where courts have been asked to hold 


an Executive Order implementing 
regulation invalid on the ground of lack 
of express statutory authorization, the 
courts have refused to so hold. For 
instance, in Contractors Ass'n of 
Eastern Pa., supra, it was argued that 
the Secretary exceeded his authority in 
issuing a regulation requiring affirmative 
action goals and timetables for 
remedying underutilization of minorities, 
since the Executive Order does not 
specifically mention goals and 
timetables. The Third Circuit held that 
such a regulation was authorized under 
the broad delegations of authority in 
section 201, 442 F.2d at 175. See also; 
Southern Illinois Builders Ass'n v. 
Ogilvie, 327 F. Supp. 1154, affd; 471 F.2d 
680 (7th Cir. 1972). Similarly, in United 
States, y. Duquesne Light Co., 423 F. 

Supp. 507 (W.D. Pa. 1976). the court held 
that the fact that backpay was not 
specifically mentioned as a possible 
remedy under the Executive Order did 
not mean that backpay was 
unauthorized, 423 F. Supp. at 510. 

While no court has yet considered the 
validity of the particular regulatory 
provisions here at issue (except to the 
extent that NOPSI, supra, broadly 
upholds the regulations containing the 
prehearing discovery provisions), I 
know of no provision of the Executive 
Order or of other law with which they 
conflict, and Uniroyal has pointed to 
none. Thus, under the rational of 
Contractors Ass 'n of Eastern Pa., supra. 
and NOPSI, supra, I conclude that they 
are valid. 

Indeed, far from conflicting with other 
law, regulations are specifically 
authorized under section 201. The 
regulations in issue here supplement and 
complement section 202(5) of the Order 
itself, which expressly requires 
Government contractors to supply all 
information which the Government may 
request pursuant to the implementing 
regulations and in connection with any 
compliance investigation. Section 202(5) 
was held to be valid in NOPSI, supra., 
553 F.2d at 465. The appellant in that 
case had argued, inter alia, that section 
202(5) wa9 unconstitutional because it 
had not been specifically authorized by 
statute. The Fifth Circuit held tjiat 
argument to be “without merit in light of 
the pattern of Congressional approval 
for the Executive Order program * * \" 
553 F.2d at 472, n.12. Likewise, the 
absence of specific references to 
prehearing discovery in the Order or 
other statutes should not be interpreted 
as any indication of an intent to 
preclude it. 

The prehearing discovery regulations 
also complement section 208 of the 
Order, which authorizes the Secretary of 


Labor to hold hearings, and section 206. 
which authorizes investigations. Section 
208 gives the Secretary authority to 
decide how to conduct hearings, and 
places no limits on his ability to provide 
for prehearing discovery. 

Furthermore, administrative discovery 
is a widespread and favored procedure. 
Virtually all major Federal agencies 
signficantly involved in Government 
procurement have promulgated 
regulations regarding disputes 
procedures which include prehearing 
discovery of some sort. Like the 
Executive Order discovery regulations, 
the discovery regulations of other 
agencies are deemed to be part of 
Government contracts, and the 
regulations are promulgated on the basis 
of general rulemaking authority. E.g., 38 
CFR 1.77.4; 41 CFR Part 5A-60, Rule 14; 
45 CFR Part 16. 

1 conclude that the regulations are 
authorized by the provisions of the 
Order authorizing regulations (section 
202(1)), requiring contractors to disclose 
information (section 202(5)) and 
authorizing hearings (section 208). 
Moreover. Uniroyal has contracted to 
comply with these regulations, and they 
do not conflict with underlying 
authority. 

Having resolved the fundamental 
issue of the validity of the regulations, I 
will now address the exceptions to the 
Judge’s “Recommended Decision." filed 
by the parties. 

1 would note that the Judge's findings 
and conclusions are based upon his 
personal observations and conclusions 
as to witness credibility and the facts, 
as developed during the course of the 
hearing. Therefore, hi9 findings will not 
be disturbed if supported by the record. 

I would also note that the regulations 
confer broad discretion upon the Judge 
to ensure that a fair hearing is 
conducted. Therefore, findings and 
conclusions made pursuant to this 
discretion will not be disturbed unless 
the fudge has abused his discretion. 

Uniroyal's Exceptions 

Uniroyal's Exception No. 1 

Uniroyal excepts to the failure of the 
Judge to define the class of alleged 
discrimination as those present and 
former employees employed at the 
Company on or after January 28,1976, 
which is 180 days prior to the filing of 
the Notice of Intent to Debar on July 28, 
1976. 

The Exception is denied. 

Uniroyal asserts that this limitation is 
consistent with Title VII of the Civil 
Rights Act of 1964, which must be given 
controlling weight in the instant 


■ 
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proceeding. Aside from Uniroyal’s 
characterization of applicable 
limitations on the Executive Order, I 
find that the Executive Order is limited 
only by the express prohibitions of Title 
VII. See, e.g., Contractors Ass'n of 
Eastern Pa., supra. I further find that 
neither Title VII, the Congressional 
history surrounding it, nor the authority 
cited by Uniroyal evidence an intent by 
Congress or the courts to make Title VII 
applicable to the Executive Order with 
respect to Uniroyal’s assertion of a 180 
day limitation on enforcement actions 
brought by the OFCCP. Therefore, I 
hereby deny Uniroyal’s exception. 

Uniroyal's Exception No. 2 

Uniroyal excepts to the failure of the 
Judge to confine the scope of discovery 
to the period after January 1,1975, and 
to his failure to limit the discovery of 
information relevant to the issues 
delineated in the Notice of Intent to 
Debar. 

The Exception is denied. 

Uniroyal asserts that the alleged 
deficiencies in the instant proceeding 
arose from a compliance review 
conducted in January, 1976. On the basis 
of this assertion. Uniroyal unilaterally 
determined that the proper scope of the 
proceedings is limited to one year prior 
to the compliance review. However, the 
Company's position is inaccurate and 
ignores the fact that affected class 
violations were First outlined to the 
Company during a compliance review at 
Uniroyal’s Mishawaka facility in 
September, 1972. These violations, in 
addition to those violations alleged as a 
result of the 1976 compliance review, 
were contained in the Notice of Intent to 
Debar which is the basis of the instant 
proceeding. 

In any event, the law is clear that 
discovery is not limited to the issues 
raised by the pleadings and that the 
correct test for the scope of discovery is 
relevancy to subject matter of the suit. 
Goldinger v. Boron Oil Co., 60 F.R.D 562 
(W.D. Pa. 1973). Discovery rules, 
particularly with respect to the complex 
issues involved in employment 
discrimination cases, are to be 
construed liberally in favor of the party 
seeking discovery. Rich v. Martin 
Marietta Corp., 522 F.2d 333 (10th Cir. 
1975); Burns v. Thiohol Chemical Corp., 
483 F.2d 300 (5th Cir. 1973); Blue Bill 
Borts, Inc. v. Equal Employment 
Opportunity Commission 418 F.2d 355 
(6th Cir. 1969). Thus, the Judge correctly 
recognized that discovery addressing 
past conduct which may have created 
an affected class is necessary and 
appropriate in order to show any 
present effects of past discrimination. 


See. United States v. Jacksonville 
Terminal, 451 F.2d 418 (5th Cir. 1971), 
cert, denied 406 U.S. 906 (1971). 

Uniroyal also relies on Equal 
Employment Opportunity Commission v. 
Packard Electronics Division, 569 F.2d 
315 (5th Cir. 1978). in support of its 
position. Packard supra concerns a 
review by the Fifth Circuit on whether to 
affirm a district court judge’s exercise of 
discretion in refusing to grant discovery 
requests by the EEOC. The Court of 
Appeals found that the district court had 
based its decision on the criterion of 
relevance and concluded that the 
district court’s determination would be 
upheld because it was not clearly 
erroneous. By the same standard, I Find 
that the Judge, in the March 10 hearing, 
expressly considered relevance, in 
addition to burdensomeness to the 
Company, and therefore, affirm his 
refusal to further limit the scope of 
discovery. 

Furthermore, section 202(5) of the 
Order imposes upon Uniroyal a 
contractual commitment to: 

furnish all information and reports required 
by Executive Order No. 11246 of September 
24,1965. and by the rules, regulations, and 
orders of the Secretary of Labor, or pursuant 
thereto, and will permit access to his books, 
records, and accounts by the contracting 
agency and the Secretary of Labor for 
purposes of investigation to ascertain 
compliance with such rules, regulations and 
orders. 

I note that the Order contains no time 
limits on the periods that the 
Government can engage in discovery, so 
long as the discovery is related to the 
contractor's compliance with the 
Executive Order. I also note that the 
applicable regulations vest broad 
discretion in the Judge in conducting 
such hearings. See generally. 41 CFR 60- 
30.15. 

I conclude that although the Judge 
could have reasonably required broader 
discovery, the Judge exercised 
permissible discretion in defining the 
scope of discovery. 

Uniroyal's Exception No. 3 

Uniroyal excepts to all evidentiary 
and procedural rulings made by the 
Judge in response to objections made by 
Uniroyal. 

The Exception is denied. 

Uniroyal presumably excepts to the 
discretion exercised by the Judge. The 
applicable regulations allow the Judge to 
exercise broad discretion in conducting 
a hearing. I note that the regulations 
provide, in section 60-30.18. inter alia, 
that “formal rules of evidence shall not 
apply." 


Insofar as the record does not disclose 
a particular evidentiary or procedural 
ruling (nor has Uniroyal cited any) 
which prejudiced or denied Uniroyal’s 
right to a fair hearing. Respondent’s 
exception is denied. 

Uniroyal's Exception No. 4 

Uniroyal excepts to the assumption of 
jurisdiction by the Judge, with respect to 
the allegations contained in OFCCP’s 
Motion No. 4, and to the expansion of 
the hearing beyond the issues delineated 
in the Notice of Intent to Debar. 

The Exception is denied. 

As noted previously, OFCCP’s Motion 
No. 4 for sanctions is based upon 
Uniroyal’s failure to adhere to the 
requirements of 41 CFR 60-1.32. 
Presumably, Uniroyal, in its exception, 
is relying upon 41 CFR 60-1.26(b) which 
requires the Government to “attempt to 
resolve the matter, where appropriate, 
through the conciliation procedure set 
out in this chapter,'* before initiating an 
enforcement proceeding. However, the 
incidents which are the basis of 
OFCCP’s Motion No. 4 occurred after 
this enforcement proceeding had been 
initiated. Therefore, the relevant 
regulations at that stage in the 
proceedings are those found at 41 CFR 
60.30, entitled Rules of Practice for 
Administrative Proceedings To Enforce 
Equal Opportunity Under E.0.11246, 
which relate to the procedures and rules 
to be followed after administrative 
enforcement proceedings are instituted. 
These regulations deFine the scope of 
the Judge’s jurisdiction broadly and, 
inter alia, confer the general power to 
impose appropriate sanctions for 
violations of regulations arising out of 
the discovery process. 

Therefore, I conclude that no attempt 
to conciliate was required under the 
circumstances of this case at this stage 
of the enforcement proceedings under 
applicable regulations. 

Uniroyal's Exception No. 5 

Uniroyal excepts to Finding of Fact 
No 1 wherein the Judge stated that sex 
and racial discriminating practices are 
those involved in this proceeding. 

The Exception is denied. 

Uniroyal asserts that the Judge was 
limited to matters alleged in OFCCP 
pending motions. However, I Find that 
the Notice of Intent to Debar, alleging 
race and sex discrimination, conferred 
upon the Judge the jurisdiction to make 
a substantive determination of relevant 
issues. In addition, the evidence that the 
OFCCP presented to show that Uniroyal 
had Filed under oath false answers to 
OFCCP's interrogatories is a sufFicient 
basis for the Judge to make a 
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substantive determination of these 
issues. Therefore, I hereby affirm the 
Judge’s Finding of Fact No. 1. 

Uni royal's Exception No . 6 

Uniroyal excepts to Finding of Fact 
No. 5 wherein the Judge found that the 
OFCCP’s First Set of Interrogatories 
sought relevant information. 

The Exception is denied. 

Uniroyal asserts that OFCCP's 
interrogatories may not seek 
information outside the issues raised in 
the February 22,1970. Show Cause 
Notice. However, in view of the nature 
of the case, the broad scope of 
permissible discovery and the discretion 
vested in the Judge. I hereby affirm the 
Judge’s ruling that the interrogatories 
sought relevant information. 

Uniroyais Exception No. 7 

Uniroyal excepts to Finding of Fact 
No. 8 and the failure to find that 
Uniroyal’s objections to certain 
interrogatories and request for 
admissions were based on valid legal 
grounds and therefore could limit its 
answer accordingly. 

The Exception is denied. 

The record clearly confirms Uniroyai s 
failure to answer twenty-five 
interrogatories in their entirety and that 
it refused to supply information 
regarding twenty-eight other 
interrogatories and fourteen request 
items for a time period predating 
January 1.1975. It also discloses that the 
judge considered and rejected the legal 
grounds Uniroyal interposed to justify 
its failure to provide the information 
Therefore, I hereby affirm Finding of 
Fact No. 8 for the reasons set forth in my 
ruling on Uniroyal’s Exception No. 2. 

Uni royal's Exception No. 8 

Uniroyal excepts to that portion of 
Finding of Fact No. 9 wherein the Judge 
confirmed his previous orders requiring 
Uniroyal to supply the Government with 
all requested information postdating 
October 14,1968. 

The Exception is denied. 

As noted in my discussion of 
Uniroyal’s Exception No. 2 where there 
is an allegation of employment 
discrimination which has created an 
affected class entitled to relief, it may be 
necessary to inquire into past conduct in 
order to fully examine the 
discriminatory system which created the 
affected class and to determine whether 
the affected class is suffering the 
present effects of past discrimination. 
Such inquiry into past conduct may. in 
some instance, predate the effective 
date of the Order. In the instant case, 
the Judge ruled that Uniroyal would be 
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required to provide information and 
documents requested by the OFCCP 
only from October 14,1968. the effective 
date of the amendments to the Order 
which, inter alia, prohibited 
discrimination on the basis of sex. In 
view of my discussion in connection 
with Uniroyal’s Exception No. 2,1 
hereby affirm the Judige’s rulings 
requiring Uniroyal to supply all 
requested information postdating 
October 14,1968. 

Uni royal's Exception No. 9 

Uniroyal excepts to Finding of Fact 
No. 10 and the failure to find that 
Uniroyal’s objections to the submission 
of any information regarding certain 
interrogatories was based on valid legal 
grounds and therefore could be limited 
accordingly. 

The Exception is denied. 

Uniroyal asserts that it was legally 
justified in refusing to supply the 
information, an argument it previously 
presented in support of UniroyaPs 
Exceptions Nos. 2 and 7. In view of my 
earlier rulings on these exceptions. I 
hereby affirm the Judge’s rulings for the 
reasons stated in my rulings on 
UniroyaPs Exceptions Nos. 2 and 7. 

Uniroyal's Exception No. 10 

Uniroyal excepts to Finding of Fact 
No. 11 wherein the Judge found that 
Uniroyal failed to provide OFCCP with 
relevant material during OFCCP’s 
inspection and copying trip to UniroyaPs 
Mishawaka facility and that the 
Uniroyal was ordered to furnish certain 
information contained in employee 
histories. 

The Exception is denied. 

Uniroyal asserts that representatives 
of OFCCP made two trips to Mishawaka 
and that counsel for OFCCP testified 
they had ample opportunity to copy any 
and all documents in OFCCP’s 
personnel files, but chose not to do so. 
However, testimony of OFCCP’s counsel 
indicated all the documents were not 
made available for inspection and 
copying to the representatives of OFCCP 
and was corroborated by UniroyaPs 
witness, Mr. Edgar L. Kavanaugh. 

Uniroyal also asserts that the Judge 
expressly stated that it had never been 
ordered to refrain from blocking out 
portions of employee histories. 

However, the record discloses that the 
Judge intended that if records include 
information prior to October 14.1968. 
such information would be disclosed 
(Tr. pp. 228-229). 

Thus for the reasons contained herein, 
I hereby affirm Finding of Fact No. 11. 
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Uniroyal's Exception No. 11 

Uniroyal excepts to Findings of Fact 
No. 19 which states that Uniroyal 
admitted or stipulated during the 
hearing that it failed and refused to 
provide the information requested in 
twenty of OFCCP'S First Set of 
Interrogatories and that there was no 
acceptable justification for its failure. 

The Exception is denied. 

Uniroyal asserts that it provided most 
of the information sought during the 
prehearing administrative proceedings, 
including settlement discussions. 
However, the testimony of Mr. 
Kavanaugh. who had primary 
responsibility for preparing answers to 
OFCCP’s First Set of Interrogatories 
establishes that Uniroyal failed to 
provide information requested in 
specific interrogatories. Kavanaugh had 
failed to provide such information 
because Uniroyal had objected to the 
period of discovery and the information 
deemed relevant. However, the Judge 
overruled such objections. I hereby find 
that such rulings are not an abuse of 
discretion and therefore affirm Finding 
of Fact No. 19. 

Uniroyal's Exception No. 12 

Uniroyal excepts to Finding of Fact 
No. 19 which states that Uniroyal 
admitted or stipulated at the hearing 
that it failed and refused to provide 
documents for inspection and copying 
requested in five of OFCCP’s First Set of 
Requests for Production of Documents 
and that there was no acceptable 
justification or showing for this failure. 

The Exception is denied. 

Uniroyal Asserts that it did not 
provide requested documents on the 
ground that the information sought was 
irrelevant. As noted earlier, this 
objection was a basis for Uniroyal's 
objection to OFCCP’s First Set of 
Interrogatories and was considered and 
rejected by the Judge. 

Uniroyal also asserts that the 
remaining requested information either 
did not exist or was made available to 
OFCCP during its inspection visit. 
However, the record supports the 
finding of fact that there was no 
acceptable justification for Uniroyal’s 
failure to make requested information or 
documents available or to block out 
portions of documents made available. 

In view of my previous rulings 
denying Respondent’s Exceptions Nos. 
10 and 11,1 hereby affirm Finding of 
Fact No. 19. 

Uniroyal's Exception No. 13 

Uniroyal excepts to Finding of Fact 
No. 20 which states that Uniroyal 
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stipulated at the hearing that it blocked 
out information relating to active 
employee histories, that this action 
violated the court's prior instructions; 
and that when this violation was called 
to Uniroyal’s attention, it refused to 
supply the information. 

The Exception is denied. 

As noted in my ruling on Uniroyal’s 
Exception No. 10, the record clearly 
discloses that the Judge intended that if 
the records made available included 
information prior to October 14,1968, 
9uch information would be disclosed. 
Therefore, I hereby affirm Finding of 
Fact No. 20. 

Uniroyal's Exception No. 14 

Uniroyal excepts to Finding of Fact 
No. 21 that "important portions" of 
white collar employees personnel files 
were not made available to OFCCP. 

The Exception is denied. 

Uniroyal asserts that no evidence was 
introduced at the hearing to prove that 
important portions of personnel files 
were kept from the OFCCP and that 
OFCCP's Exhibit No. 27 is not an official 
company document and thus cannot 
support the finding. However, the record 
supports the conclusion that 
Government’s Exhibit No. 28, entitled 
"Salaried Personnel Status Form," is a 
true and correct copy of a company 
document regularly maintained in each 
employee's personnel file. In addition 
the company’s own witness, Mr. 
Kavanaugh, admitted that "Salaried 
Personnel Status Forms’’ and portions of 
personnel files were not made available 
to OFCCP at its Mishawaka facility. 
Therefore, I hereby affirm Finding of 
Fact No. 21. 

Uniroyal’s Exception No. 15 

Uniroyal excepts to Finding of Fact 
No. 22 which states that Uniroyal failed 
to provide its "salaried personnel status 
forms" which consolidated important 
personnel information about white 
collar employees although they had 
been specifically requested by OFCCP. 

The Exception is denied. 

Uniroyal asserts that such documents 
where never sought by OFCCP by way 
of a formal request for production of 
documents and that OFCCP counsel 
"simply mentioned" the document 
during the inspection visit to the 
Mishawaka facility. Uniroyal also 
asserts that the Company’s Manager of 
Employment was not aware of the 
existence of such documents at the time, 
but did subsequently determine that the 
form was used at the corporate 
headquarters in Connecticut and 
consequently unavailable. However the 
record shows that OFCCP sought 


written "employment histories" in their 
First Set of Interrogatories, 
interrogatories 50 through 52, and in 
their First Set of Requests for Production 
of Documents, request 12. In response, 
the record indicates that the Company 
represented that such documents would 
be available at its Mishawaka facility. 
Further, there is support in the record for 
the conclusion that such documents 
were, in fact, maintained at the 
Mishawaka facility and never produced 
for OFCCP. Thus. I hereby affirm 
Finding of Fact No. 22. 

Uniroyal’s Exception No. 16 

Uniroyal’s excepts to Finding of Fact 
No. 33 which states that Uniroyal failed 
to provide to OFCCP position 
description or job specifications and 
requirements for all of its jobs as 
requested by OFCCP in interrogatory 2 
and request for production of documents 
1 . 

The Exception is denied. 

Uniroyal asserts that its Manager of 
Employment testified without 
contradiction that it did not have job 
description for every job and that all 
available job descriptions and job 
specifications had been provided. 
However, the record indicates that Mr. 
Kavanaugh’s testimony was equivocal. 

In view of the testimony of OFCCP's 
counsel wherein he stated that the 
position descriptions provided the 
Government were "substantially 
incomplete" and interrogatory 2 which 
asked Uniroyal to "individually list the 
descriptions and/or specifications" for 
the jobs without written position 
descriptions, I hereby affirm Finding of 
Fact No. 23. 

Uniroyal’s Exception No. 17 

Uniroyal excepts to that portion of 
Finding of Fact No. 24 that held that it 
had previously failed to make available 
to OFCCP documents for inspection and 
copying. 

The Exception is denied. 

In support of its exception, Uniroyal 
relies on its prior exceptions to Findings 
of Fact Nos. 19 through 23. In view of my 
decisions to deny applicable exceptions, 

I hereby affirm Finding of Fact No. 24. 

Uniroyal’s Exception No. 18 

Uniroyal excepts to Finding of Fact 
No. 25 which states that contrary to its 
assertions in its answers to 
interrogatories, Uniroyal segregated 
employee folders and individually 
tabulated seniority lists on the basis of 
sex until at least November 1970 and 
that it utilized a system of classifying 
male employees and female employees 
for selection, hiring, placement and 


recall of production and maintenance 
employees. 

The Exception is denied. 

Uniroyal asserts that this finding goes 
to the merits of the case which the Judge 
reserved for consideration at a later 
date. However, Finding of Fact No. 25 is 
based upon the evidence that OFCCP 
presented to show that Uniroyal had 
filed, under oath, false answers to 
OFCCP’s interrogatories. I find that 
Uniroyal had the opportunity to support 
its denial that it had maintained a sex 
segregated employment system in 
violation of the Executive Order. I 
further find that the Judge exercised 
permissible discretion in making a 
finding based upon the evidence 
presented by OFCCP, in particular the 
cross examination of company 
witnesses Kavanaugh and Iloffer. 
Therefore, Thereby affirm the Judge’s 
Finding of Fact No. 25. 

Uniroyal’s Exception No. 19 

Uniroyal excepts to the Judge's failure 
to find that the notices of deposition 
referred to in Finding of Fact No. 26 
were accompanied by administrative 
subpoenas and that OFCCP never 
sought to enforce such subpoenas in a 
court of law. 

The Exception is denied. 

Uniroyal asserts that the 
Administrative Procedure Act and the 
Executive Order require that OFCCP 
seek to enforce such subpoenas in a 
court of law. However, as a government 
contractor, Uniroyal had made a 
contractual commitment to comply with 
the applicable regulations. These 
regulations include 41 CFR 6O-30.11(a) 
which provides that a party may depose 
a representative of another party 
through the issuance of proper notice 
and that the use of administrative 
subpoenas are permitted, but not 
required. Furthermore, 41 CFR 60- 
30.11(b) provides, in part, that "it shall 
be the obligation of each party to 
produce for examination any person, 
along with such documents as may be 
requested, at the time and place, and on 
the date, set forth in the notice, if that 
party has control over such person." 
Therefore, I hereby affirm Finding of 
Fact No. 26. 

Uniroyal’s Exception No. 20 

Uniroyal excepts to the failure of the 
Judge to include in Finding of Fact No. 

27 the fact that Uniroyal’s failure to 
supply its officials was based upon its 
legal challenge to the validity of the 
regulations pending in the Federal 
courts. 

The Exception is denied. 
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Finding of Fact No. 27 provides that 
•‘Uniroyal stipulated that it received the 
Notices to appear at the Government’s 
depositions and that it failed and 
refused to produce its officers, agents or 
employees who were properly noticed” 
and is not disputed. Uniroyal’s basis for 
such failure was repeatedly considered 
and rejected by the Judge. I find that the 
Judge did not err in failing to include 
Uniroyal’s justification in his statement 
of Finding of Fact No. 27 and therefore, 
hereby affirm Finding of Fact No. 27. 

Uni royal's Exception No . 21 

Uniroyal excepts to the failure of the 
Judge to find in Finding of Fact No. 32 
that Uniroyal had legitimate reasons for 
not responding to certain requests of 
OFCCP for admissions based on 
pending legal challenges to the OFCCP 
discovery regulations in the Federal 
courts. Respondent also excepts to the 
failure of the Judge to find that Uniroyal 
came into compliance with the Order by 
answering requests for admissions. 

The Exception is denied. 

Finding of Fact No. 32 states that 
Uniroyal failed to respond to the 
OFCCP’s Request for Admissions in a 
timely manner, in contravention of 
orders of the court. In failing to respond 
to the requests in a timely manner. 
Uniroyal relied on the same 
justifications as those presented 
throughout the hearing and considered 
herein; an argument repeatedly raised 
before the Judge, considered and 
dismissed. In addition. Finding of Fact 
No. 32 accurately reflects Uniroyal’s 
failure to respond in a timely manner. 
Therefore, I hereby affirm Finding of 
Fact No. 32. 

Uniroyal's Exception No. 22 

Uniroyal excepts to the failure to note 
in Finding of Fact No. 35 that the female 
employees contacted by the OFCCP’s 
representatives were unable to 
distinguish between the instant action 
and the Title VII action, Chrapliwy, v. 
Uniroyal, Inc., supra. Uniroyal also 
states that Finding of Fact No. 35 ignores 
the testimony of two female employees 
who testified that their decision to 
attend the OFCCP’s interviews 
accompanied by attorneys was made 
immediately after speaking with the 
OFCCP representatives and before 
mentioning the interviews to Uniroyal 
officials. 

The Exception is denied. 

The record supports Finding of Fact 
No. 35 in all respects. It is my conclusion 
that it was not erroneous for the Judge 
to fail to include the points raised by 
Uniroyal. Therefore, I hereby affirm 
Finding of Fact No. 35. 


UniroyaJ's Exception No. 23 

Uniroyal excepts to the failure of the 
Judge to note in Finding of Fact No. 37 
that the female employees contacted by 
the OFCCP officials became upset and 
sought the advice of their supervisors. 
Uniroyal also excepts to the failure of 
the Judge to note that the women 
viewed OFCCP’s investigation as 
connected with the Title VII litigation in 
which these particualr women were not 
involved and wanted to stay 
uninvolved. 

The Exception is denied. 

The record supports Finding of Fact 
No. 37 in all respects. It is my conclusion 
that it was not erroneous for the Judge 
to fail to include the points raised by 
Uniroyal. Therefore. I hereby affirm 
Finding of Fact No. 37. 

Uniroyal's Exception No. 24 

Uniroyal excepts to Finding of Fact 
No. 38. Finding of Fact No. 38 states that 
Uniroyal determined that a uniform 
approach through the plant regarding 
the scheduled interviews was needed. It 
also states that Uniroyal decided to 
suggest to prospective interviewees that 
they attend the OFCCP interviews in the 
presence of an attorney; that Timothy 
Woods would be recommended as legal 
counsel; and, that the Company would 
pay for his services. 

The Exception is denied. 

Uniroyal also asserts that the record 
shows that the Company only 
recommended specific attorneys by 
name when an employee did not have a 
personal lawyer, that Uniroyal made 
clear to the employees that they could 
use their own attorneys and that, in 
either event, the Company would pay 
their legal expenses. 

However, the record supports Finding 
of Fact No. 38 in all respects. It is my 
conclusion that it was not erroneous for 
the Judge to fail to include the points 
raised by Uniroyal. Therefore, I hereby 
affirm Finding of Fact No. 38 

Uniroyal's Exception No. 25 

Uniroyal excepts to the failure to note 
in Finding of Fact No. 39 that the 
employees chose to have Mr. Woods as 
their attorney after full disclosure of his 
relationship with Uniroyal and to the 
failure to find that the employees had a 
right to attend the interview with 
counsel. 

The Exception is denied. 

Finding of Fact No. 39 states that the 
law firm with which Mr. Woods is 
employed and associated represented 
the Company for a number of years and 
has entered an appearance in 
Chrapliwy, v. Uniroyal, Inc., supra, and 


Uniroyal, Inc. v. Marshall, supra. These 
facts are supported by the record and 
are not disputed by Uniroyal. I conclude 
that it was not erroneous for the Judge 
to fail to include the points raised by 
Uniroyal. Therefore, I hereby affirm 
Finding of Fact No. 39. 

Uniroyal's Exception No. 26 

Uniroyal excepts to the failure to find 
in Finding of Pact No. 40 that of the 
sixteen or seventeen employees 
interviewed, four or five of them were 
interviewed without the presence of any 
counsel and further excepts to the 
finding that the interviews were 
curtailed because they were conducted 
in the presence of private counsel. 

The exception is denied. 

The record supports Finding of Fact 
No. 40 in all respects. It is my conclusion 
that it was not erroneous for the Judge 
to fail to include the points raised by 
Uniroyal. Therefore, I hereby affirm 
Finding of Fact No. 35. Consideration of 
the legal issues raised by Uniroyal in the 
exception dealing with section 60-1.31 is 
deferred until Uniroyal’s Exception No. 
38 which more properly excepts to the 
Judge’s conclusion of law. 

Uniroyal's Exception No. 27 

Uniroyal excepts to Finding of Fact 
No. 41 which states that Mr. Woods 
discussed the interviews with Mr. Frey 
and that Uniroyal sought and was in 
fact furnished information regarding the 
substance of the interviews. Uniroyal 
further excepts to the Judge’s apparent 
reliance upon the OFCCP assertion that 
Uniroyal had knowledge of the 
interviews because of the detailed 
affidavits of attorneys Woods and 
Blackmond. 

The Exception is denied. 

The Judge’s Findings are based upon 
his personal evaluation of the credibility 
of the witnesses. The record indicates 
that Mr. Wood had occasion to discuss 
the interviews with Mr. Frey. I decline to 
endorse Uniroyal's speculation 
concerning such a basis. Therefore, I 
hereby affirm Finding of Fact No. 41. 

Uniroyal's Exception No. 28 

Uniroyal excepts to the implication of 
Finding of Fact No. 43 that the Company 
had any part in other female employees 
subsequently declining to be 
interviewed by the OFCCP. 

The Exception is denied. 

Finding of Fact No. 43 states that 
"Uniroyal’s actions resulted in female, 
interviewees and potential interviewees 
not responding favorably to Government 
subsequent requests, with Government 
representatives in the presence of 
Uniroyal attorneys." The record 
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supports Finding of Fact No. 43 in all 
respects. It is my conclusion that it was 
not erroneous for the Judge to find that 
Uniroyal’s actions resulted in female 
interviewees and potential interviewees 
not responding favorably to subsequent 
OFCCP requests. Therefore, I hereby 
affirm Finding of Fact No. 43. 

Uniroyal's Exception No. 29 

Uniroyal excepts to the statement in 
the "Discussion and Conclusions" 
portion of the Recommended Decision 
that Uniroyal’s actions constituted a 
refusal to cooperate and that the facts in 
this proceeding are not in substantial 
dispute. Uniroyal further excepts to the 
statement that it had contracted to 
comply with prehearing discovery 
regulations. 

The Exception is denied. 

Uniroyal asserts that its actions were 
based on good faith legal challenges to 
the regulations. As discussed earlier, 
these legal challenges were considered 
and rejected by the Judge. Thus, it 
cannot be disputed that Uniroyal has 
failed to provide requested information 
in the fact of repeated orders of the 
Judge. I conclude that Uniroyal’s actions 
have frustrated the purposes and intent 
of the instant proceeding and find no 
error in the Judge’s characterization that 
these actions constitute "a refusal to 
cooperate." 

As evidenced by Uniroyal’s 
Exceptions Nos. 4 through 27, it was 
inappropriate for the Judge to state that 
the facts in this proceeding are not in 
substantial dispute. However, I conclude 
that such error was harmless in nature. 

In addition, as discussed and 
concluded herein. Uniroyal is a 
Government contractor subject to the 
provisions of Executive Order 11246 and 
the rules and regulations issued 
pursuant thereto. As such, Uniroyal 
agreed to comply with the EEO clause of 
its Government contracts wherein it 
agreed to "comply with the rules, 
regulations and relevant orders of the 
Secretary of Labor." Therefore, I hereby 
deny Uniroyafs Exception 29. 

Uniroyals Exception No. 30 

Uniroyal excepts to the 
characterization of the governing law in 
Conclusion No. 3 which states that the 
regulations of a Federal agency which 
do not conflict with the authorizing 
provisions of Federal law have the force 
and effect of law. 

The Exception is denied. 

Uniroyal asserts that the proper test 
of the validity of any regulation under 
the Order is whether it is authorized by 
Congress or whether it is within the 
scope of the Order. Uniroyal, in support 


of its position, cites cases which state 
that regulations have validity only to the 
extent that they remain within the scope 
of the Executive Order. See Pan 
American World Airway v. Marshall, 15 
FEP Cases 1607 (S.D.N.Y. 1977); NOPSI, 
supra. Although I would note that there 
is little, if any, distinction between the 
standards urged by the Uniroyal and the 
standard adopted by the Judge, I hereby 
affirm the Judge's Conclusion No. 3.1 
conclude that it is well established that 
regulations used by government 
agencies, pursuant to Federal law, have 
the force and effect of law unless thay 
are in conflict with the authorizing 
provisions. Maryland Casualty 
Company v. United States, 251 U.S. 342 
(1920); Leslie Miller v. Ash, 352 U.S. 187 
(1956); Pauly. United States, 371 U.S. 

245 (1963); G. L Christian and 
Associates v. United States, 312 F.2d 418 
(Ct. Cl. 1963); Barclay v. United States, 
333 F.2d 847 (Ct. Cl. 1964). 

Uniroyal's Exception No. 31 

Uniroyal excepts to Conclusion No. 4 
which states, inter alia, that the 
prehearing discovery regulations, issued 
pursuant to Order do not conflict with 
the provisions of the Executive Order 
and therefore have the force and effect 
of law. Uniroyal also excepts to the 
characterization of its position in 
reliance on the NOPSI, supra, decision. 

The Exception is denied. 

It is my view that the Judge is correct 
in his conclusion as to the validity of the 
regulations. Far from conflicting with the 
Order, the regulations are specifically 
authorized by the provision of the Order 
authorizing the Secretary of Labor to 
adopt such rules and regulations as he 
deems necessary and appropriate to 
achieve the purposes of the Order 
(section 201). 

In addition, the regulations in issue 
supplement and complement the 
provision of the Order which expressly 
requires Government contractors to 
supply all information which the 
Government may request pursuant to 
the Secretary of Labor's regulations and 
in connection with any compliance 
investigation (section 202(5)). Section 
202(5) was held to be valid in NOPSI, 
supra. The appellant in that case argued, 
inter alia, that § 202(5) was 
unconstitutional because it had not been 
specifically authorized by statute. The 
Fifth Circuit held that argument to be 
"without merit in light of the pattern of 
Congressional approval for the 
Executive Order program * * *" 553 
F.2d at 472, N.12. While the Court of 
Appeal’s Decision in NOPSI was 
recently vacated and remanded by the 
Supreme Court for reconsideration of 


the Company’s Fourth Amendment 
argument in light of the Court’s holding 
in Marshall v. Barlow's Inc., 436 U.S. 307 
(1978), the portion of the holding of the 
Court of Appeals cited by the Judge in 
Conclusion No. 4. and relied upon 
herein, was not vacated. 

The prehearing discovery regulations 
also complement section 208 of the 
Executive Order, which authorizes the 
Secretary of Labor to hold hearings, and 
section 206, which authorizes 
investigations. Section 208, in particular, 
gives the Secretary authority to decide 
how to conduct hearings, and places no 
limits on his ability to provide for 
prehearing discovery. 

The Order explicitly gives the 
Secretary of Labor broad power to 
engage in fact-gathering during the 
investigative stage to ascertain 
compliance and to hold enforcement 
hearings to prosecute violations 
discovered during those investigations. 
In view of the broad rulemaking 
authority conferred upon the Secretary 
and given the detailed enforcement 
scheme and broad investigative powers 
established by the Executive Order, the 
prehearing discovery rules at issues are 
both reasonable and appropriate. 
Therefore, I hereby affirm the Judge's 
Conclusion No. 4. 

Uniroyal's Exception No. 32 

Uniroyal excepts to Conclusion No. 8 
that it is contractually required to 
comply with the prehearing discovery 
regulations. 

The Exception is denied. 

Pursuant to section 202(4) of the 
Executive Order, Uniroyal has agreed to; 

* * * comply with all provisions of 
Executive Order 11246 * * * and of the rules, 
regulations, and relevant orders of the 
Secretary of Labor. 

Given its clear contractual 
commitment to comply with the 
Secretary’s regulations, and in view of 
any earlier conclusion that the 
prehearing discovery regulations are 
valid, I hereby affirm the Judge’s 
Conclusion No. 8. 

Uniroyal's Exception No. 33 

Uniroyal excepts to Conclusion No. 9 
which states that based on Findings of 
Fact No. 5 through 25, Uniroyal has 
breached its duty as a Government 
contractor to fully and completely 
answer OFCCP interrogatories and 
requests for production of documents, 
violated at least five court orders, and 
further, refused to permit entry by 
OFCCP representatives to inspect and 
copy records in accordance with the 
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terms of the contracts and applicable 
regulations. 

The Exception is denied. 

In view of previous rulings upholding 
the applicable Findings of Fact, I hereby 
affirm Conclusion No. 9. 

Uniroyal Exception No. 34 

Respondent excepts to the 
reaffirmation in Conclusion No. 11 of the 
Judge's Order denying Uniroyal’s 
Motion to Stay Discovery. 

The Exception is denied. 

In support of its exception, Uniroyal 
relies on the reasons stated in its 
Exception No. 28. In view of my 
previous rulings affirming the applicable 
Findings of Fact and denying said 
exception, I hereby affirm Conclusion 
No. 11. 

Uni royal's Exception No. 35 

Uniroyal excepts to Conclusion No. 12 
that it provided false and misleading 
answers to certain OFCCP 
interrogatories. 

The Exception is denied. 

In support of its exception, the 
Uniroyal states that it relies on the 
reasons stated in Exception No. 17. 
However, the reasons stated in 
Exception No. 18 are more applicable 
and presumably the Uniroyal intends to 
rely on the reasons stated therein. In 
Exception No. 18, Uniroyal excepts to 
Finding of Fact No. 25 and states, inter 
alia, that the Judge failed to delineate or 
analyze the evidence relied on to 
establish that Uniroyal’s responses to 
interogatories 26 through 33 were untrue. 
In view of my previous ruling affirming 
Finding of Fact No. 25,1 hereby affirm 
Conclusion No. 12. 

Uniroyal's Exception No. 36 

Uniroyal excepts to the statement in 
Conclusion No. 13 that it breached any 
duty under the regulations to produce its 
officers, agents or employees for 
depositions. 

The Exception is denied. 

In support of its exception, Uniroyal 
relies on the reasons stated in its 
Exceptions Nos. 18 and 19. However, the 
reasons stated in Exceptions 19 and 20 
are more applicable and presumably it 
intends to rely on the reasons stated 
therein. Uniroyal, in Exceptions Nos. 19 
and 20, excepts to Findings of Fact Nos. 
26 and 27: the failure of the Judge to find 
that OFCCP never sought to enforce its 
administrative subpoenas in a court of 
law. and that its reason for failure to 
supply its officials was based upon its 
pending legal challenge to the 
regulations. In view of my previous 
rulings affirming the applicable findings 
of fact and denying said exceptions, I 


hereby affirm the Judge's Conclusion No. 
13. 

Uniroyal's Exception No. 37 

Uniroyal excepts to Conclusion No. 14 
which states that based upon Findings 
of Fact 29 through 34 and the record, 
Uniroyal breached its duty to properly 
answer the court’s orders when it failed 
and refused to timely admit or deny the 
OFCCP'8 Requests for Admissions. 

The Exception is denied. 

In support of its exception. Uniroyal 
relies on the reasons set forth in 
exceptions to Findings of Fact Nos. 19 
through 34. In view of my previous 
rulings affirming the applicable findings 
of fact and said exceptions, I hereby 
affirm the Judge's Conclusion No. 14. 

Uniroyal's Exception No. 38 

Uniroyal excepts to the statements in 
Conclusion No. 15 that Uniroyal 
“orchestrated” the hiring of counsel, that 
its activities have been tantamount to 
Interference under 41 CFR 60-1.32 and to 
the Judge's interpretation of said 
provision. 

The Exception is denied. 

In order to prove a violation of 41 CFR 
60-1.32, OFCCP must establish that the 
contractor has failed to take all 
necessary steps to ensure that no person 
intimidates, threatens, coerces or 
discriminates against any individual for 
the purpose of interfering with, inter 
alia, furnishing information, or assisting 
or participating in any manner in an 
investigation or hearing. In order to 
conclude that this section has been 
violated, it is not necessary to base that 
conclusion on a finding of actual 
coercion. A failure to take ail 
appropriate action to avoid possible 
coercion or intimidation constitutes a 
violation of 41 CFR 60-1.32, regardless 
of whether Uniroyal successfully 
coerced or intimidated any employees. 

From a thorough review of the entire 
record. I conclude that the Judge's 
conclusion that $ 60-1.32 was violated is 
supported by the facts underlying the 
Judge’s conclusion that Uniroyal 
“orchestrated” the hiring of counsel for 
the employees which OFCCP sought to 
interview. These facts include, but are 
not limited to, Uniroyal's suggestion to 
its employees that they be represented 
by the same attorneys who represented 
Uniroyal in the prior Title VII action, 
Chrapliwy v. Uniroyal Incsupra, and 
the presence of those attorneys while 
the representatives of OFCCP attempted 
to interview Uniroyal employees. 

In addition, I would note tljat the 
special nature of the employment 
relationship makes certain conduct, 
under appropriate circumstances, more 


coercive and intimidating than would 
otherwise be the case, e.g.. Blue Flash 
Express, Inc., 109 NLRB 591 (1954): 
Struksnes Construction Co., 165 NLRB 
1062 (1967); Wirtz v. Continental 
Finance and Loan Co., 326 F.2d 561 (5th 
Cir. 1964). 

Therefore, I hereby affirm the Judge's 
conclusion that the totality of Uniroyal's 
conduct constituted a violation of 41 
CFR 60-1.32. 

Uniroyal's Exception No. 39 

Uniroyal excepts to the failure to hold 
in Conclusion No. 16 that cancellation, 
termination, suspension or debarment 
from Government contracts is an 
improper sanction for violation of the 
contractual provisions of section 202 of 
the Executive Order. 

The Exception is denied. 

Pursuant to section 202(4) of the 
Order, Uniroyal has a contractual 
commitment to “comply with all 
provisions of Executive Order No. 11246 
of September 24,1965, and of the rules, 
regulations, and relevant orders of the 
Secretary of Labor.” 

In addition, pursuant to section 202(6) 
of the Executive Order, Uniroyal has 
contractually agreed that “in the event 
of the contractor’s noncompliance with 
the EEO clauses of this contract or with 
any of such rules, regulations, or 
orders,” appropriate sanctions, including 
those specified in Conclusion No. 16 
may be imposed. Therefore, I hereby 
affirm said conclusion. 

Uniroyal's Exception No. 40 

In Conclusion No. 17, Uniroyal 
excepts to the following conclusions: 

—That a class action for monetary relief 
is maintainable under the Order: 

—That an enforcement action under the 
Order cannot be conducted without 
discovery; 

—That an authorized compliance review 
was conducted by the OFCCP at 
Uniroyal’s Mishawaka facility in 1977; 
—That Uniroyal refused to cooperate in 
the prehearing discovery proceedings; 
—That the subpoena power is not an 
issue in this proceeding; 

—That the Secretary of Labor’s 
prehearing discovery regulations are 
valid, and that Uniroyal violated 
them; 

—That a hearing on the merits without 
benefit of discovery would be 
fruitless; 

—That Uniroyal breached its 
contractual obligations by failing to 
comply with prehearing discovery 
requirements, and that such violation 
constitute a contract breach of the 
type warranting the application of 
sanctions; 
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~-That the prehearing discovery 
regulations are not unlawful or 
unreasonable and that they do not 
conflict with or go beyond underlying 
authority; 

—That Uniroyal’s conduct warrants 
sanctions against it as authorized by 
section 202(6) of the Order. 

Regarding those exceptions 
concerning monetary relief under the 
Order, section 202(6) of the Order 
provides, inter alia, that where a 
contractor violates the Order or the 
rules and regulations issued pursuant 
thereto, the Secretary may impose 
sanctions and invoke remedies not only 
provided by the Order but also provided 
“by rule, regulation or order of the 
Secretary of Labor, or as otherwise 
provided by law.” In view of applicable 
regulations which provide for such 
relief, in addition to long standing 
practice and judicial support, I hereby 
conclude that a class action for 
monetary relief is maintainable under 
the Order. See, 41 CFR 60-2.1 (b); United 
States v. Allegheny-Ludlum Industries, 
Inc., 517 F.2d 826 (5th Cir. 1975); United 
States v. Duquesne Light Co., 423 F. 
Supp. 507 (W.D. Pa. 1976). In addition, in 
view of my rulings, contained herein, 
addressing the remaining issues raised 
by Uniroyal’s Exception No. 40,1 hereby 
affirm Conclusion No. 17. 

Uni royal's Exception No. 41 

Uniroyal excepts to the conclusion 
and recommendations of the Judge 
contained in Conclusion No. 18 which 
concludes that Uniroyal is not in 
compliance with the rules, regulations 
and orders. Based upon section 202(6) of 
the Order, he recommended that 
Uniroyal’s present Government 
contracts be cancelled, terminated or 
suspended, and that Uniroyal be 
declared ineligible from further 
contracts until such time as it can 
satisfy the Director of OFCCP that it is 
in compliance with the Order and the 
Secretary’s regulations issued pursuant 
thereto. 

The Exception is denied. 

For the reasons stated herein, I find 
that the Judge’s recommendations are 
appropriate under the circumstances 
and 1 hereby adopt his conclusions and 
recommendations as contained in 
Conclusion No 18. 

In addtion to the above exceptions, 
Uniroyal filed Supplemental Exceptions 
on June 22,1978. OFCCP has correctly 
asserted that these exceptions. Nos. 42 
and 43, are untimely and not in 
accordance with 41 CFR 60-30.28. The 
OFCCP further asserts that Uniroyal 
failed to appropriately move for an 
extension of time to file its 


Supplemental Exceptions. Accordingly. 
OFCCP urges the Secretary not to 
consider Uniroyal’s Supplemental 
Exceptions Nos. 42 and 43. However, in 
view of the lack of any attendant 
prejudice, I hereby waive the above- 
mentioned regulation and consider 
Uniroyal’s Supplemental Exceptions. 

Uni royal’s Exception No. 42 

Uniroyal excepts to the Judges’s 
reliance on NOPSI, supra, wherein the 
Court stated that “there has been 
implied Congressional approval of the 
(Executive Order) program; it can even 
be argued that there has been express 
ratification." 

The Exception is denied. 

Uniroyal asserts that the implied 
Congressional approval of the Executive 
Order program has been overruled by 
the recent Supreme Court case, 
Securities and Exchange Commission v. 
Sloan. 436 U.S. 103 (1978). However. 
Uniroyal does not state in its exception 
how the Court’s ruling in Sloan affects 
the Executive Order program. 
Presumably, Uniroyal is relying upon the 
case because the Supreme Court found 
that a sufficient showing of 
Congressional awareness of the 
Securities and Exchange Commission’s 
(SEC) construction of an Act had not 
been made. The Court stated that the 
SEC construction “would result in a 
construction of the statute which is not 
only at odds with the language of the 
section in question and the pattern of 
the statute taken as a whole, but is 
extremely far reaching in terms of the 
virtually untrammelled and 
unreviewable power it would vest in a 
regulatory agency." 

The instant case is clearly different. 

As indicated in the NOPSI case and 
more recently the Supreme Court in 
Regents of the University of California 
v. Bakke, 98 S. Ct. 2733 (1978), (Brennan. 
White, Marshall and Blackman 
concurring in part and dissenting, p. 

2781, n.28), Congressional ratification of 
the Executive Order program is evident. 

Furthermore, the regulations in 
question are clearly consistent with the 
detailed enforcement scheme and broad 
investigative powers conferred by the 
Executive Order. In addition, the 
regulations do not expand this agency’s 
powers but are consistent with those 
adopted by other agencies. Therefore, I 
hereby affirm my earlier rulings 
affirming applicable conclusions of the 
Judge. 

Uniroyal’s Exception No. 43 

Uniroyal excepts to Conclusion No. 9 
which 8tales, inter alia, that Uniroyal 
refused to permit entry by OFCCP 


representatives at its Mishawaka plant 
premises to inspect and copy records in 
accordance with the terms of the 
contracts and regulations issued 
pursuant to the Order. 

The Exception is denied. 

In support of its exception, Uniroyal 
asserts that its refusal to permit entry by 
OFCCP representatives at its 
Mishawaka plant was justified since 
OFCCP representatives did not have a 
search warrant as required by Marshall 
v. Barlow’s Iftc., 436 U.S. 307 (1978). 

However, the Barlow’s decision is not 
applicable to the present case and can 
be distinguished in that Barlow's, 
concerned the right of the agency to 
inspect the facility in the investigative, 
pre-enforcement stage whereas the 
present case concerns a refusal after the 
issuance of the administrative 
complaint. 

In addition, Barlow’s requires 
Occupational Safety and Health 
Administration compliance officers to 
obtain a search warrant when the 
employer fails to give its consent to the 
search. As a government contractor. 
Uniroyal has specifically consented to 
permit the Government to examine its 
records to determine if it has violated 
the Executive Order or regulations 
promulgated pursuant thereto. 

In any event, Uniroyal had made no 
mention, until the filing of its 
Supplemental Exceptions, that its 
refusal was based upon its belief that 
the OFCCP was required to have a 
search warrant prior to inspection of its 
records, thus foreclosing the OFCCP 
even the opportunity to secure such a 
warrant had it decided to do so. 

Further, as noted above, Uniroyal had 
made a contractual commitment to 
adhere to the provisions of the 
Executive Order and the prehearing 
discovery regulations. Therefore I 
hereby affirm Conclusion No. 9. 

Exception of the Complainant, the 
Office of Federal Contract Compliance 
Programs 

The OFCCP excepts to the Judge's 
determination that the OFCCP waived 
Uniroyal’8 violation of 41 CFR 60-1.32. 

The Exception is granted. 

The OFCCP asserts that its 
representatives sufficiently manifested 
their objection to the presence of 
Uniroyal’s counsel during the March 
1977 interviews. In any event, the 
OFCCP contends that the interference 
allegation is a continuing violation in 
this instance and that the OFCCP never 
manifested a waiver of Uniroyal 
employer actions and attendant effects. 
In addition, OFCCP asserts that public 
policy dictates that, as a matter of law, 
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it cannot waive a violation of this 
nature. 

i conclude that it was not until the 
final interview of March 5,1977, 
conducted with Ms. Belinda Dolke, that 
the representatives of OFCCP were 
confronted with an unequivocal 
statement from a witness that the 
attorneys present actually represented 
Uniroyal. At that point, 1 find that the 
representatives of the OFCCP 
manifested sufficient objection to 
preclude a finding of waiver of any 
violation of 41 CFR 60-1.32. 

In addition, 1 find that as a matter of 
law. Uniroyars violation of 41 CFR 60- 
1.32 cannot be waived by the 
Government as a result of the acts of its 
agents. The regulation in question serves 
a substantial public interest in that it is 
intended to assure the public and 
affected employees, that they are free to 
come forward without threat of 
intimidation or interference and 
cooperate with a Government 
investigation, and thereby protect the 
public interest in ensuring that equal 
employment opportunities are afforded 
by all Government contractors. 
Therefore, I hereby overrule the Judge’s 
determination that the OFCCP waived 
Uniroyal’s violations of 41 CFR 60-1.32. 

Exception of the Intervening Female 
Workers 

The intervenors except to the Judge’s 
failure to strike Uniroyal’s defense and 
to recommend cancellation, termination, 
and debarment for the separate and 
additional reason that the company 
already has litigated and lost in United 
States District Court the issue it seeks to 
raise by its defense and relitigate in this 
proceeding. 

The exception is denied. 

In view of the Judge’s conclusion "that 
Uniroyal is not in compliance with the 
Secretary’s rules, regulations and 
orders," I find no prejudicial error in the 
Judge's failure to strike the Company’s 
defense. Accordingly. I hereby deny the 
intervenor’s exception. 

Conclusion and Administrative Order 

After review of the record. I accept 
and adopt the Recommended Decision 
of the Administrative Law Judge, except 
for Conclusion No. 15 which is modified 
herein. Therefore, I hereby order, in 
accordance with sections 209(a)(5) and 
(6) of the Order and 41 CFR GO-1.26 and 
60-30.30. that: 

Uniroyal’s present Government 
contracts and subcontracts be cancelled, 
terminated or suspended and that 
Uniroyal be declared ineligible from 
further contracts and subcontracts, and 
from extensions or modifications of any 


existing contracts and subcontracts until 
such time that it can satisfy the Director 
of OFCCP that it is in compliance with 
Executive Order 11246 and the Secretary 
of Labor's regulations issued pursuant 
thereto. 

The sanctions invoked herein shall be 
applicable to Uniroyal its officers, 
subsidiaries and divisions and all 
purchasers, successors, assignees and 
transferees. 

Signed at Washington. D.C., this 28th day 
of June, 1979. 

Ray Marshall, 

Secretary of Labor. 

Certificate of Service 
1 hereby certify that on June 28,1979, a 
copy of the foregoing Decision and 
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Esquire, U.S. Department of Labor, Room 
2414. 200 Constitution Avenue, N.W.. 
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For the U.S. Department of Labor. 

Harry N. Turk. Esquire. Steve Homer, 
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United States District Court for the District of 
Columbia 

Uniroyal Inc.. Plaintiff, v. F. Ray Marshall el 

aL Defendants. 

Civil Action No. 79-1702. 

Opinion 

This case presents the question whether a 
major government contractor may be 
debarred from existing and future 
government contracts for refusing to comply 
with demands for discovery in the context of 
an ongoing proceeding in which it is being 
charged with employment discrimination. As 
such, it is a case of first impression. 
Specifically, the action is one to review an 
order of the Secretary of Labor terminating 
plaintiffs present government contracts and 
declaring plaintiff ineligible for future 
government contracts, and it seeks an 
injunction against enforcement of the order. 


Plaintiff Uniroyal. Inc., is one of the largest 
manufacturers of rubber and related products 
in the United States and it employs some 
24.000 persons. Since at least 1968, it has had 
contracts and subcontracts with the United 
States government in the amount of several 
million dollars each year. On July 28,1976, a 
complaint issued initiating a formal 
administrative process charging Uniroyal 
with failure to comply with Executive Order 
11246 which prohibits discrimination by 
government contractors.* 

The complaint alleged that Uniroyal 
discriminated against its female and minority 
employees based in its Mishawaka. Indiana, 
plant After some discovery was had, 

Uniroyal advised the government on May 10. 
1977, that it would no longer comply with the 
pretrial discovery regulations issued by the 
Secretary of Labor because it considered 
them invalid. 

Concurrently Uniroyal initiated an action 
in the U.S. District Court for the Northern 
District of Indiana challenging the validity of 
these regulations. That court granted 
summary judgment to the government 
[Uniroyal v. Marshall ELPT). ^7798 (N.Dind. 
1977)), and the U.S. Court of Appeals for the 
Seventh Circuit affirmed, largely on 
exhaustion of adminsistrative remedies 
grounds. Uniroyai v. Marshall, 579 F.2d 1060 
(7th Cir. 1978).* 

The government meanwhile filed four 
motions before the Administrative Law Judge 
hearing the Uniroyal matter in the 
Department of Labor seeking to have 
Uniroyal’s government contracts terminated 
because of its refusal to provide discovery. 
The first motion alleged that Uniroyal 
improperly declined to provide full and 
complete responses to government 
interrogatories and requests for production of 
documents and that it refused to permit the 
government to return to the Mishawaka plant 
or to inspect and photograph documents 
there. The second motion was based on 
Uniroyal's refusal to present its officers and 
employees for scheduled depositions; the 
third motion dealt with additional refusals of 
Uniroyal to respond to requests for 
admissions and accompanying 
interrogatories; and the fourth motion alleged 
that Uniroyal improperly interfered with the 
government’s preparation of its case by 
interposing interested counsel in interviews 
by government attorneys of potential 
witnesses. 

Hearings were held on the debarment 
motions in November 1977. On April 11.1978. 
the Administrative Law Judge filed a 
recommended debarment In her 21-page 


1 Executive Order 11248, which was Issued by 
President Johnson on September 24.1965. is the 
latest in a series of such Orders. Three Executive 
Orders pertaining to fair employment practices 
were issued by President Franklin Roosevelt three 
by President Truman; two by President Eisenhower 
and two by President Kennedy. In 1965 President 
Johnson transferred enforcement of the policy to the 
Secretary of Labor. For a Brief history of the 
Executive Orders. See AFL-CIO v. Kahn. (D.C.Cir. 
No. 79-1564. June 22. 1979) (slip opinion pp. 14-15. 
notes 32. 33). 

*The opinion of the Court of Appeals is discussed 
in somewhat greater detail below. 










Federal Register / Vol. 44, No. 151 / Friday, August 3, 1979 / Notices 


45785 


opinion, the ALJ found that the government 
had sustained the first three motions but had 
waived its rights with respect to the fourth 
motion. The Secretary of Labor, on June 28. 
1979, adopted the ALJ’s recommendations 
save for her ruling on the government’s fourth 
motion, overruled some 43 exceptions filed by 
Uniroyal, and held that the company had 
violated the Executive Order and the rules 
and regulations issued pursuant thereto in the 
four respects alleged by the government. In 
accordance with his findings and 
conclusions, he ordered Uniroyal suspended 
from all existing contracts "until such time 
that it can satisfy the Director of the [Office 
of Federal Contract Compliance Program] 
that it is in compliance with" the Executive 
Order and the regulations issued pursuant 
thereto. 

Uniroyal filed this action in this Court on 
July 2,1970. After a hearing, the Court stayed 
execution of the Secretary’s debarment order 
for a period of ten days. On July 12.1979, a 
hearing was held on plaintiffs motion for 
preliminary injunction and the government’s 
motion for summary judgment. 3 At that time, 
the Court extended the stay for an additional 
ten days pending its decision on the merits. 4 

This case presents two principal issues 4 * 
first, whether in a proceeding under the 
Executive Order the contractor may be 
required to submit to the inspection of 
records and documents, to answer 
interrogatories, and to participate in 
depositions; and second, if a power to compel 
discovery exists, whether a refusal to comply 
with discovery may be punished by 
debarment from government contracts. 

II 

There can be no serious question about the 
authority of the Administrative Law Judge 
under the Executive Order and the 
regulations to require Uniroyal both to permit 
the inspection of pertinent documents and 
records and to require it to participate in 
depositions and other discovery. At least two 
of the provisions of the Executive Order 
establish such power. 

Section 202(5) of the Order provides that: 

The contractor will furnish all information 
and reports required by Executive Order No. 
11246 of September 24,1965, and by the rules, 
regulations and orders of the Secretary of 
Labor, or pursuant thereto, and will permit 
access to his books, records, and accounts by 
the contracting agency and the Secretary of 
Labor for purposes of investigation to 
ascertain, compliance with such rules, 
regulations, and orders. 

Similarly, section 208(a) grants to the 
Secretary or his designees the power to "hold 


J The United Rubberworkers of America. AFL- 
CIO-CLC, were permitted to intervene as a party 
plaintiff, and Alta Chrapliwy (representing a class 
of 521 female workers presently and formerly 
employed in production and maintenance jobs at 
Uniroyal's Mishawaka. Indiana, plant) was 
permitted to intervene as a party defendant, and 
both participated in the hearing. 

4 Upon inquirey by the Court, plaintiff indicated 
that it did not wish to file an opposition to 
defendants’ motion for summary judgment and was 
prepared to have the Court decide the merits on the 
basis of the papers previously submited and the 
arguments previously made. 

‘There are also a number of subsidiary issues 
which are discussed infra. 


hearings, public or private, as the Secretary 
may deem advisable for compliance [or] 
enforcement * * * purposes." Obviously that 
hearing authority would be largely 
meaningless without the concomitant power 
to compel the production of evidence both 
from the government and from the contractor 
who is a party to the hearing. For that reason 
it may be assumed that, in granting to the 
Secretary of Labor and his designees in that 
Department the authority to hold hearings, 
the President intended to provide them also 
with the necessary ancillary authority to 
compel discovery. The regulations implement 
that construction. See 41 CFR 60-30.9, 30.10, 
30.11. 30.15. 

Thus, if the Executive Order and the 
implementing regulations are valid, the 
discovery ordered by the Administrative Law 
Judge is likewise valid and binding on 
plaintiff. The more difficult question on this 
aspect of the case is whether the President 
had the authority to promulgate the various 
discovery provisions of the Executive Order. 
Examination and analysis of the Executive 
Order itself and of prior judicial decisions 
interpreting that Order and other delegations 
of agency authority compel an affirmative 
answer. 

The Executive Order has the force and 
effect of law. United States v. New Orleans 
Public Service, Inc. (NOPSI), 553 F.2d 459 (5th 
Cir. 1977); vacated and remanded on other 
grounds, 436 U.S. 942 (1978); Contractors 
Ass’n of Eastern Pa. v. Secretary of Labor, 

442 F.2d 159(3rd Cir. 1971), cert denied, 404 
U.S. 854 (1971); Farkas v. Texas Instrument, 
Inc., 375 F.2d 629 (5th Cir. 1967); Farmer v. 
Philadelphia Electric Co., 329 F.2d 3 (3rd Cir. 
1964). Regulations which are promulgated 
pusuant to the Order likewise have the force 
and effect of law, provided that they are not 
inconsistent with the Order or otherwise 
plainly unreasonable. Maryland Casualty Co. 
v. United States. 251 U.S, 342 (1919); 
Commissioners v. So. Texas Lumber Co., 333 
U.S. 496 (1948); Contractors Ass’n of Eastern 
Pa. v. Secretary of Labor, supra. 

Executive Order 11246 and regulations 
promulgated pursuant thereto have survived 
a number of challenges to their underlying 
authority similar to that raised in this 
litigation. 

For example, in the NOPSI case, supra, the 
court upheld a regulation which provided for 
the incorporation by reference into 
government contracts of the equal 
opportunity clause of the Order, and the court 
likewise sustained the provisions of section 
202(5) of the Order and implementing 
regulations against a challenge that they 
authorized unreasonable searches and 
seizures in violation of the Fourth 
Amendment. In so ruling, the court noted (553 
F.2d at 465) that in determining the validity of 
regulations under the Order, it was obligated 
to "give special deference to the Labor 
Department’s interpretation of the Order 
which that department was charged to 
administer." See also United States v. 
Mississippi Power & Light, 553 F.2d 480 (5th 
Cir. 1977). 

Similarily, the Executive Order was held to 
authorize a directive requiring affirmative 
action goals and timetables for remedying 


underutilization of minorities under the broad 
delegation granted to the Secretary of Labor 
in Section 201 to "adopt such rules and 
regulations and issue such orders as he 
deems necessary and appropriate to achieve 
the purposes thereof." Contractors Ass’n of 
Pa. v. Secretary of Labor, supra. See also 
Southern Illinois Builders Ass’n v. Ogilvie, 

471 F. 2d 680 (7th Cir. 1972); United States v. 
Duquesne Light Co., 423 F. Supp. 507, 510 
(W.D. Pa. 1976). 

In this regard, it is interesting to note that 
in the previous Uniroyal case [Uniroyal. Inc. 
v. Marshall, supra) the court stated (579 F.2d 
at 1066-67); 

* * * Uniroyal can point to no section of the 
Order with which those regulations are in 
explicit conflict. The APA requirement of 
legal authorization does not clearly require 
express statutory authority, and the Order 
gives him broad power both to engage in fact- 
gathering during the investigative stage to 
ascertain compliance, and to hold 
enforcement hearings to prosecute violations 
discovered during those investigations. For 
the Secretary to adopt discovery rules in the 
gap between an investigation and a hearing 
does not clearly expand the agency’s powers. 

While this language cannot be considered 
dispositive because the decision turned on 
Uniroyal’s failure to exhaust administrative 
remedies.*it does buttress the government’s 
position on this issue. 

Plaintiff relies to the contrary on Federal 
Maritime Commission v. Anglo-American 
Shipping Co., 335 F.2d 255 (1963), where the 
Court of Appeals for the Ninth Circuit was 
faced with the question of the authority of the 
Federal Maritime Commission to promulgate 
rules to require common carriers to produce 
documents for inspection and copying. 
Answering that question in the negative, the 
court held, that, absent an explicit 
congressionally-conferred power to order the 
production of documents, a Federal agency 
does not possess such authority. In the 
opinion of that court, general rulemaking 
authority does not suffice. 

There are, however, several reasons for 
concluding that the Anglo-American Shipping 
decision is not controlling or even persuasive. 

In the first place, unlike there, the entity 
which is the subject of the present 
administrative discovery order is a 
government contractor. Government 
contracts have traditionally occupied a 
special place in the law, and the government 
has generally been deemed to be vested with 
far greater powers with respect to such 
contractors than it is with respect to others, 
including those merely subject to general 
administrative regulations. See infra. 
Moreover, there are significant differences 
between the Merchant Marine Act and the 
Executive Order. 7 The Act empowered the 
Commission to issue general rules and 
regulations and it provided the authority to 
issue subpoenas duces tecum. It could well 
be argued, and the court in that case 


•As indicated supra, the action dealt with there 

was brought while Uniroyal’s case was still pending 

before the Administrative Law Judge. 

7 In view of its express or implicit ratification by 
the Congress (see AFLr-CIO v. Kahn, supra, slip 
opinion at p. 16). the Executive Order may be said 
to have quasi-legislative status. 
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determined, that the general rule-making 
power was inadequately explicit and that to 
the extent that specific authority was 
granted, it was limited to a single discovery 
device—the subpoena duces tecum. By 
contrast, the Executive Order more 
expansively and directly requires a 
contractor (section 202(5)) to “furnish all 
information and reports required by 
Executive Order 11248 and by the rules, 
regulations, and orders of the Secretary of 
Labor * * * * for the purposes of investigation 
to ascertain compliance * * and it further 
authorizes the Secretary to prescribe reports 
and procedures for investigations and 
hearings (sections 203, 206 and 208). Beyond 
that, the Anglo-American Shipping decision 
has been both considerably undermined and 
severly criticized in recent years. Thus, in 
Federal Communications Commission v. 
Schreiber. 381 U.S. 279 (1965). the Court held 
that a provision of law - empowering the 
FCC to “conduct its proceedings in such a 
manner as will best conduce to the proper 
dispatch of business and the ends of justice** * 
gave the Commission wide latitude to 
conduct its proceedings as it saw fit. 381 U.S 
at 289-294. The Court went on to state, as it 
had done previously (Federal 
Communications Commission v. Pottsville 
Broadcasting Co., 309 U.S. 134.143 (1940)). 
that administrative agencies “should be free 
to fashion their own rules of procedure and to 
pursue methods of inquiry capable of 
permitting them to discharge their 
multitudinous duties.'* 

Other courts, too. have followed this 
principle in determinating the parameters of 
agency authority. See also. National 
Petroleum Refiners Ass'n. v. Federal Trade 
Commission, 482 F.2d 672 (D C. Cir. 1973); 
Contractors Ass n. of Eastern Pa. v. Secretary 
of Labor, supra; United States v. Mississippi 
Power fr Light Co., supra. For specific 
criticism of the Anglo-American Shipping 
decision, see Mezines. Stein and Gruff. 4 
Administrative Law $ 23.01 [5], 1977; 
Tomlinson. “Discovery in Agency 
Adjudication.” 1971 Duke L.J. 89 (1971). 

The government’s position as to the 
authority of the Executive Order is further 
strengthened by the principle, noted above, 
that its authority with respect to contractors 
is extensive and that it may set the terms 
upon which those wishing to deal with it 
muBt operate. See Perkins v. Lukens Steel 
Co.. 310 U.S. 113 (1940); AFL-CIO v. Kahn, 
supra, slip op. at 23; United States Brewers 

Ass Vt Inc. v. EPA, - F.2d -(D.C. Cir 

No. 77-1867, May 23.1979) (slip opinion, pp. 
19-20); see also King v. Smith. 392 U.S. 309. 

333 (1963). Here, the government, acting 
through the President’s Executive Order and - 
the Secretary of Labor's regulations has 
determined that one whistling to do business 
with the government must agree to mutual 
prehearing discovery. While, to be sure, the 
government has no power by contract to bind 
others to abide by invalid regulations.* 
regulations are likely to be regarded as 
reasonable and valid if they operate in an 


* Section 4(f) of the Communications Act of 1934. 
as amended 48 Stat. 1068. 47 U.S.C. 154(j) (1958 ed). 

* Ernst & Ernst v. Hochfefder. 425 U.S 185 (19781; 
People s Bank v. Series. 161 F. 2d 636 (D.C. Cir 

1947). rev'd on other grounds, 333 U.S. 426 (1948) 


area where the government has extensive 
authority, and the field of government 
contracts Is. obviously, such an area. Cf. 
Northeast Construction Co. v. Romney, 
supra; Contractors Ass'n. of Eastern Po.. v. 
Secretary of Labor, supra. 

The principal regulations here at issue, 
moreover, were issued not by a subordinate 
official but they stem directly from an 
Executive Order promulgated by the 
President. That Order has a special status. It 
has been determined validly to implement the 
Federal Property and Administrative Service 
Act of 1949 (FPASA). 40 U.S.C. 5 486(a). 
Contractors Ass'n. of Eastern Pa., v. 

Secretary of Labor, supra. 442 F.2d at 170: 
AFL-CIO v. Kahn . supra, slip op. at 14-17. 

The Court of Appeals for this Circuit, in the 
recent AFL-CIO case which validated 
President Carter’s Executive Order 
establishing voluntary wage and price 
standards, emphasized the broad discretion 
possessed by the President under the Act. In 
that case the court stated that Section 205 of 
the Act “grants the President particularly 
direct and broad-ranging authority over those 
larger administrative and management issues 
that involve the Government as a whole. And 
that direct presidential authority should be 
used in order to achieve a Flexible 
managment system capable of making 
sophisticated judgments in pursuit of 
economy and efficiency” (footnote 
ommitted) 10 See also Northeast Construction 
Co. v. Romney, supra. 485 F.2d at 760-61. 

In examining the validity the discovery 
provisions 11 of the Executive Order and its 
implementing regulations, 13 it is useful also to 
note the prevalence of such pretrail 
procedures throughout the administrative 
sphere. 13 In fact, as early as 1963, the 
temporary Administrative Conference of the 
United States, Committee on Compliance and 
Enforcement, urged federal agencies to adopt 
as much of the discovery portion of the 
Federal Rules of Civil Procedure as seemed 


10 If. as that court held, the President has the 
power to establish wage and price guidelines in 
order to effectuate the purposes of the statute, he 
can hardly be held to lack the far less intrusive 
authority to give content and meaning to the 
government’s nondiscrimination policy by requiring 
mutual prehearing discovery where a contractor has 
been charged with a violation of that policy. 

11 Contrary to plaintiff's contentions, the 
regulations at issue here are not the equivalent of an 
excercise of subpoena power for they do not reach 
third parties. Compare Rules 33. 34. 38 with Rule 45. 
FR Civ. P. 

‘*The basic authority for the discovery imposed 
by the AL) can be found in the Executive Order 
itself: the regulations merely jpve detailed content to 
the provisions of that Order. 

13 Other agencies having similar discovery 
provisions include: Department of Agriculture. 7 
CFR 24.21. Rule 12 (1978); Department of Commerce 

15 CFR 3.14-.15 (1978): Energy Research and 
Development Administration, 10 CFR 3.14-.15 
(1978); Federal Communications Commission. 47 
CFR 1.311-.325 (1977); Federal Trade Commission. 

16 CFR 3.31-38 (1978); General Services 
Administration. 41 CFR 5A-80. Rule 14 (1977); 
Department of Interior. 43 CFR 4.115-.116 (1977): 
United States Postal Service. 39 CFR 955.15-.16 
(1977); Department or Transportation. 41 CFR 12- 
60.212 (1977); and the Veteran’s Administration. 38 
CFR 1 774. Rules 14-15 (1977). 


appropriate. 14 This liberal attitude toward 
discovery is represented in several recent 
decisions. See Smith v. Schlesinger. 513 F.2d 
462, 475-76 (D.C. Cir. 1975) and cases cited. 

Based upon these considerations, the Court 
concludes that the applicable Executive 
Order and the implementing regulations are 
valid, and that they sustain the validity of the 
orders of the ALJ and the Secretary which 
require Uniroyal to produce records and 
documents, answer, interrogatories, and 
produce personnel for depositions. 

Ill 

Plaintiff further argues that, even assuming 
the discovery regulations to be valid, neither 
they nor the Executive Order authorize 
debarment as a sanction for their violation. “ 
More specifically, plaintiff claims that the 
authority to debar found in sections 202(6) 
and 209(a)(6) and extends only to violations 
of the substantive nondiscrimination 
provisions of the Order, as distinguished from 
violations of discovery or inspection orders. 
That contention is not persuasive for. insofar 
as the debarment sanction is concerned, the 
Orders makes no such distinction. 

A. Section 209 of the Executive Order 
provides in subsection (5) for the debarmeni 
of a contractor who fails ”to comply with 
equal employment opportunity provisions of 
the contract" Those provisions are set forth 
in section 202. 16 and they contain in provision 
(4) a requirement that the contractor comply 
with all rules, regulations, and relevant 
orders of the Secretary, and in provision (5) 
requirements that the contractor furnish all 
informatioh and reports required by the 
Executive Order and the rules, regulations 
and orders of the Secretary, and permit 
access to its books, records, and accounts. 
Moreover, section 212 provides that the 
Comptroller General shall be notified when a 
contractor is debarred “because of 
noncompliance with the contract provisions 
specified in Section 202 * * V* not merely, as 
plaintiff would have it. only because of 
noncompliance with the substantive 
provisions of that section. 

Subsection (6) of section 202 reaffirms that 
“in the event of noncompliance with the 
nondiscrimination clauses of this contract or 
with any such rules, regulations, or orders 
* * *” the contractor may be debarred. 

The phrase in subsection [6] “such rules, 
regulations, or orders”—plainly refers to 
those which the Secretary of Labor is 


"Report of the Committee on Compliance and 
Enforcement Proceedings in Support of 
Recommendation No. 30. S. Doc. No. 24. 88th Cong.. 
1st Sess. at 15 (1963). See Bennett. ‘ Post-Complaint 
Discovery in Administrative Proceedings; the FTC 
As A Case Study.” 1975 Duke LJ. 329 (1975): 
Tomlinson, supra. 

11 Debarment is, of course, a significant sanction 
which may be imposed only for good reason and in 
accordance with appropriate procedures. Gonzales 
v. Freeman, 334 F.2d 570 (D.C. Cir. 1964): Art Metal 
USA. Inc. v. Solomon. 25 Contract Cases Federal 
J82, 723 (D.D.C. October 6.1978). 

14 The introductory clause to section 202 provides 
that “* * * all Government contracting agencies 
shall include in every Government contract 
hereafter entered the following provisions * * V 
and it may appropriately be concluded that all such 
provisions are the “equal employment opportunity 
provisions of the contract.” 
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empowered, and indeed required, by section 
201 to adopt to achieve the purposes of the 
Order. The same "rules, regulations, and 
orders" are repeatedly referred to throughoul 
the Order. e,g.. in sections 202 (4) ("rules, 
regulations and relevent orders"), 202 (5) 
("rules, regulations, and orders"). 202(6) 

("such rules, regulations, or orders"). 202(7) 
(“rules, regulations, or orders"), 202(5] 
("implementing rules, regulations or orders") 
202(7) ("rules regulations, or orders"). 202(5) 
("implementing rules, regulations or orders"). 
208(a) ("rules, regulations, or orders") and 
209(a) ("such rules, regulations, or orders"), 
for a variety of purposes. They clearly refer 
to all rules, regulations, and orders validly 
promulgated by the Secretary under the 
Executive Order, and not, as plaintiff 
contends, to all rules except those regarding 
discovery procedures. 

In this regard, the Court must also consider 
the purpose of the Executive Order and of the 
program which it implements. From the very 
outset and through its various amendments 
and reenactments the Order was designed, in 
the context of government contracts, to 
provide a speedier and more efficacious 
means of redressing discrimination than was 
possible through other means, including court 
litigation.' 7 Over $100 billion is distributed 
euch year through federal contracts and 
grunts. As was stated in Morgan. "Achieving 
Nutional Coals Through Federal Contracts: 
Giving Form to an Unconstrained 
Administrative Process." 1974 Wise. L Rev 
301. 303—4 (1974): 

If Blacks truly are guaranteed equal 
employment opportunities in all federally 
funded programs * * * that in itself will be a 
major start toward equal opportunity in 
society. If each federal contractor 19 required 
to be ‘clean* in his nongovernment business 
as well, the potential impact of an equal 
opportunity clause will be even greater * * * 
Achieving social objectives by contract may 
meet Ies9 delay than seeking out and 
punishing criminally those who violate 
particular standards * * * It may still be true, 
however, that compliance with particular 
standards is easier to achieve when the 
requirements are made apart of something 
the contractor wants and the cost of 
compliance is borne at least in part by the 
government. 

The government’s power with respect to its 
procurement contracts is broad. Such 
contracts may be terminated by the 
government for its convenience, e.g.. 41 CFR 
1-8.700 et seq.. and contractors may be 
debarred by the government from receiving 
further contracts as long a9 the debarment is 
effected in accordance with dtiej>rocess and 
the government’s own regulations. To require 
the government to go to federal court to debar 
a contractor who Is in noncompliance with its 
contract with the government would not only 
subvert the process of Exedutive Order 11246 
hut turn government contract law on its head. 


11 Indeed, the effect of the contract compliant* 
program has been that federal contractors have 
attained a better record of minority hiring than have 
non-ftxleral contractors. See the authorities cited in 
Note. A proposal for Reconciling Affirmative Action 
with Nomliscnmination Under the Contractor 
Antidiscrimination Program. 30 Stan. L. Rev n. 2 
(1978). 


Plaintiffs claim that the debarment 
sanction is not authorized for noncompliance 
with procedural regulations under the Order 
at either the investigatory or adjudicatory 
stage of the administrative proceedings runs 
counter to these purposes. To be sure, the 
Secretary of Labor may In this respect be 
able to impose lesser sanctions, such as the 
exclusion of certain parties or testimony, or 
the striking of certain claims or defenses. See 
41 CFR 60-30.15(11. However, particularly 
during the Investigatory stage, these options 
are likely to be unavailable as a practical 
matter. 

During investigations the Department will 
typically be acting solely based upon single 
or small groups of employees’ complaints of 
widespread discrimination. Prior to their 
verification, the government could not in 
good faith, allege a pattern or practice of 
discrimination, nor could such an allegation, 
if made, rationally serve as an admission by 
the contractor on account of his failure to 
supply requested documents. Since the sole 
means for verifying such complaints is 
reference to personnel and other employment 
records of the contractor, access to them is 
essential if the administrative procedure is to 
advance at all.'* Yet if plaintiff is correct, the 
only meaningful sanction that may be 
employed against a recalcitrant government 
contractor who refuses such access is to 
begin the cumbersome and time-consuming 
process of seeking enforcement of its 
discovery requests in federal district court.'* 
Such a procedure would substantially 
undermine the purposes and the effectiveness 
of the Executive Order, and a construction of 
the Order mandating it should therefore not 
be adopted unless clearly required. Far from 
being required under the instant regulatory 
scheme, such a construction is expressly 
contradicted by the language of the Executive 
Order . w 

Plaintiff additionally claims that the 
Secretary's own regulations. 41 CFR Part 60 
el seq.. do not authorize debarment. In that 
respect, plaintiff refers primarily to the fact 
that § G0-30.15(]) of the regulations does not 
specifically list debarment as a sanction. 

That circumstance is inconsequential 
however, for the provision does not purport 
to be exhaustive. 1 'There is no reason to 


'"In this respect, it is important to distinguish this 
procedure from the typical judicial proceeding in 
which both sides generally have sufficient 
knowledge to at least formulate their pleadings 
'•Resort to federal court will likely he more 
expensive and time-consuming than the less formal 
administrative procedures. Moreover, the agency 
which is familiar with the case will obviously be in 
a better position to effect a speedy detemination of 
a claim than will a federal judge who learns of the 
matter, for the fust time, when the enforcement 
proceeding is begun. To require resort to the courts 
in connection with every discovery request that is 
contested would therefore almost inevitably so 
burden the enforcement program as to undermine its 
intended simplicity and efficiency. 

m CK Alexander v. Gardner-Denver Co^ 415 U.S 
36 (1974): United Status v. New Orleans Public 
Service hfa. supra (Congress deliberately rejected 
the option of a suit in federal court under Title VU 
of the Civil Rights Act of 1964 as the exclusive 
remedy for acts of employment discrimination). 

** Section 00-30.15 gives the ALJ “all powers 
necessary" to conduct a fair hearing and include*. 


include debarment in a section obviously 
intended to enlarge upon sanctions (such as 
debarment) which are already authorized 
elsewhere. 11 

Moreover, other sections of the regulations 
clearly contemplate the possibility of 
debarment in the circumstances of this case. 
Section 60-1.26(a)(1). for example, provides 
that violations of the Order or the 
implementing OFCCP regulations "may result 
in the institution of administrative 
proceedings" to seek appropriate relief. Once 
it is determined that the Order or regulations 
have been violated, appropriate sanctions 
may be imposed through an administrative 
enforcement proceeding. 13 and if there is 
reason to believe that substantial or material 
violations (or the threat of substantial or 
material violations) of the contractual 
provisions of the Order or of the rules, 
regulations, or orders issued pursuant 
thereto, have occurred, the matter may either 
be referred to the Solicitor of Labor to 
institute administrative enforcement 
proceedings or to the Department of justice 
for court action. 14 Section 60-1.26(a)(2). By 
including the proviso that "no order for 
debarment from further contracts or 
subcontracts pursuant to section 209(a)(6) of 
the Order shall be made without affording the 
contractor an opportunity for a hearing, either 
administrative or judicial," this section both 
sanctions and sets forth the proper procedure 
for use of the debarment remedy in those 
circumstances. That procedure was complied 
with in the instant case. 

B. Plaintiff further contends that even if 
debarment was generally authorized, the 
Secretary abused his discretion in failing to 
consider other, lesser sanctions. That 
argument is not, however, available here. 

First, it is clear from the careful 
consideration which the Secretary gave to 
this matter, in a 68-page opinion which 
comprehensively examined Uniroyal’s 
repeated violations, that he regarded 
debarment to be an appropriate sanction. At 
issue was more than a casual refusal to 
comply with a relatively insignificant 
discovery request. The documents sought by 
the government from Uniroyal went to the 
heart of the matters pending before the 
Administrative Law fudge. Among them were 
the personnel records of the male and female 
employees of Uniroyal's plant and the 


hut is "not limited to,” those listed. Section 60- 
30.15(f) lists the power to “impose appropriate 
sanctums ' * * which may include’ the three 
specified sanctions. 

n See $ 6(KL26 of the regulations and Executive 
Order sections 202 (4) and (Bj. The five examples 
listed in the regulation are the kinds of sanctions 
which, in addition to those authorized elsewhere, 
may be peculiarly appropriate to the conduct of a 
fair hearing (such as excluding testimony of an 
evasive witness or striking certain claims or 
defenses). 

** “OFCCP. notwithstanding the requirements of 
this chapter, may go directly to administrative 
enforcement proceedings to enjoin the violations, to 
sif^k appropriate relief, and to impose appropriate 
sanctions, or any of the above.” Section 60- 
1.26(a)(2). 

u The Secretary did not abuse his descrelton in 
finding that Uniroyal’s patent tuck of cooperation 
and flagrant violation of the discovery rules wa 9 
"substantial or material", as used in this provision. 
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records containing their job descriptions— 
both obviously necessary for any 
determination of sex discrimination. 

Indeed. Uniroyal had refused to provide 
access to these documents to the government 
for several years. 24 

Second, Uniroyal’s recalcitrance and 
discriminatory policies has already been the 
subject of judicial proceedings and had been 
documented in court opinions. Thus, in 
Uniroyal v. Marshall, the Court of Appeals 
for the Seventh Circuit had found that (579 F. 
2 d at 1062J: 

While the government has responded to 
Uniroyars discovery requests, Uniroyal in 
turn has been largely uncooperative and 
dilatory. By securing several extensions of 
time, it delayed its response to the 
government’s request for more than three 
months. When it did respond. Uniroyal 
refused to supply large blocks of information, 
contending that the requested information 
was irrelevant, confidential, beyond the 
scope of the proceedings, or physically 
unavailable. The government subsequently 
procured several orders from the 
administrative law judge compelling Uniroyal 
to provide more complete answers. Uniroyal 
was still unwilling to accommodate, and on 
May 10,1977. it raised for the first time the 
contention that the Secretary of Labor lacked 
authority to issue the prehearing discovery 
rules. 

Likewise, in Chraplewy v. Uniroyal, Inc., 
458 F. Supp. 252 (N.D. Ind. 1977), the District 
Court for the Northern District of Indiana 
found that Uniroyal, aided and abetted by the 
United Rubberworker’s Union, engaged in 
massive sex discrimination in violation of 
Title VII at the very plant under scrutiny 
here. 

Under those circumstances it cannot be 
said that the Secretary abused his discretion 
in imposing the sanction of debarment 
instead of some other, lesser sanction, or by 
not making specific findings with respect 
thereto. 

C. Uniroyal argues with considerable force 
and conviction that an important public 
interest is at stake—the right to fair and 
equal access to the market represented by the 
various government agencies. It further 
contends with equal vigor that, while no one 
has an absolute right to a particular contract, 
every contractor does have a right not to be 
debarred, that is blacklisted, from generally 
retaining or receiving government contracts 
without good and sufficient reason. That 
much is certainly true. 

However, there is also another public 
interest involved here, one of equal 
significance and import. A number of 
Presidents of the United States, beginning 


“It is not significant that tbte company professes 
a good faith desire to litigate the legal issue. From 
the point of view of the government, it has been 
frustrated in its effort to secure resolution of this 
discrimination matter for a long period of time. 
Moreover, as the Court of Appeals for the Seventh 
Circuit acknowledged in Uniroyals. Marshall, 
supra. 579 F. 2d at 1062. it was not until May 10. 
1977. after Uniroyal had repeatedly thwarted the 
government’s discovery attempts on a.number of 
grounds, that it raised for the first time the 
contention that the Secretary tacked authority to 
issue prehearing discovery rules. 


with Franklin D. Roosevelt (see note 1 supra), 
have made it a primary national objective 
that the government shall not buy from those 
engaged in systematic racial or other 
improper discrimination. That presidential 
policy has consistently been endorsed by the 
Congress, either by express action or by 
implied consent. Yet it is evident that this 
policy and program would be nothing more 
than an empty shell, an abstract statement of 
principles, unless it is backed by adequate 
means of enforcement. Effective enforcement, 
in turn, depends, first, on access to the 
employment, personnel, and similar r ecords 
of the contractors; and second, on the 
availability of meaningful sanctions when 
such access is denied. 

What this case, in the end, comes down to 
is that Uniroyal, through its obdurate refusal 
to permit adequate inspection and discovery 
and thus the conduct of full and fair hearings 
into charges that it is guilty of discrimination, 
has stalemated the government’s effort to 
seek to verify whether it is or is not dealing 
with a company which engages in fair 
employment practices. By that refusal, it left 
the government with no choice but to 
terminate its contractual relationships with 
Uniroyal, and it left the Court with no choice 
but to uphold that governmental action. 

One final issue remains to be considered. 
Plaintiff argues that the debarment order is 
unduly vague, violates due process, and 
permits arbitrary and capricious action. 
Actually, it appears that in this respect 
Uniroyal objects only to that part of the order 
which debars it from existing and future 
government contracts “until such time that it 
can satisfy the Director of OFCCP that it is in 
compliance with Executive Order 11246.” 

That objection is well taken. 

Neither Uniroyal nor the Court has been 
able to elicit a definitive response as to the 
meaning of that language. The Court was 
advised that in order for Uniroyal to be 
reinstated, the Secretary may well require 
discovery going beyond that which is the 
subject of the instant proceeding, and counsel 
for the government did not exclude the 
possibility that Uniroyal might be compelled 
to comply with unspecified substantive 
requirements—including antidiscrimination 
measures and various kinds of affirmative 
action—which may be imposed by the 
Secretary. The government relies for this 
broad interpretation upon language in Section 
209(a)(5) that “continuance of contracts may 
be conditioned upon a program for future 
compliance approved by the Secretary of 
Labor.’’ See also 41 CFR 60-1.26 and 60-30.30. 

Whatever may be the authority of the 
Secretary to impose substantive conditions 
upon a contractor who has been debarred for 
failing to comply with substantive 
nondiscrimination provisions of the 
Executive Order, the Court concludes that he 
has no such authority where, as here, the 
contractor was debarred solely for failure to 
comply with discovery orders. To construe 
the Executive Order, the regulations, and the 
Secretary’s powers more broadly would raise 
serious problems of due process and would 
open the door wide to arbitrary action. The 
government cannot bootstrap its way from 
the failure of a contractor to comply with a 


discovery order to the imposition of 
substantive affirmative action requirements. 
Further, a party must be told more than that, 
in order to be removed from a government 
blacklist, it must satisfy an administrative 
official of its compliance with unknown, 
unspecified, and unpredictable conditions. 

To be sure, the Secretary could have 
imposed the sanction of deeming certain 
allegations of discrimination to be admitted 
and, based upon those allegations, made a 
finding of discrimination. But he did not do so 
here. 34 Inasmuch as Uniroyal was debarred 
for not complying with the Secretary’s 
prehearing discovery regulations and orders, 
it is clear that it is entitled to be relieved from 
debarment upon compliance with those same 
regulations and orders. The remedy of 
debarment must be coextensive with ther 
violation. 

The Court therefore finds that Uniroyal 
need only remedy the discovery violations 
found by the Administrative Law Judge 37 to 
be relieved from debarment. 34 However, 
unless and until it recifies those violations by 
complying in full with the inspection and 
discovery orders of the Administrative Law 
Judge, its debarment stands. 

July 20,1979. 

Harold H. Greene, 

United States District Judge. 

U.S. District Court for the District of 
Columbia 

Uniroyal, Inc., Plaintiff v. F. Ray Marshall, 
et al. Defendants. 

Civil Action No. 79-1702. 

Order 

Upon consideration of defendants’ motion 
for summary judgment, plaintiffs motion for 
injunctive relief, the oppositions thereto, and 
the entire record herein, it is this 20th day of 
July, 1979, in accordance with the Court’s 
Opinion issued this date. 


“While the Administrative Law Judge did make 
reference to Uniroyal’s practice of maintaining sex* 
segregated employee folders, and having a sex- 
based employment classification system (Finding of 
Fact #25). she did not recommend debarment on 
that basis. In any event, the Secretary’s adverse 
decision in this case was not at all based upon 
findings of discrimination, but solely upon 
Uniroyal’s failure to comply with the discovery 
orders. 

17 With respect to Motion No. 4—which purported 
to order debarment for Uniroyal's interference with 
the government's development of its case by 
interjecting Uniroyal's attorneys in the 
government’s interviews of potential witnesses—the 
Court is of the opinion that, since there is no way in 
which Uniroyal may subsequently come into 
compliance, the Secretary abused his discretion in 
ordering debarment on that basis. The Executive 
Order clearly did not intend debarment to be used 
in 8 punitive fashion—but rather to induce 
compliance with the rules promulgated thereunder. 
See Section 209(a)(6). Where, as here, compliance is 
no longer possible, the imposition of the debarment 
sanction is clearly punitive. Moreover, there is a 
serious question whether on that issue the 
Secretary's action (which overruled the 
recommendation of the ALJ) was not substantively 
arbitrary and unsupported by substantial evidence. 

“The Administrative Law Judge found 
debarment appropriate based soley on these three 
violations and that findings is amply sustained by 
the record. 










Federal Register / Vol. 44. No. 151 / Friday. August 3. 1979 / Notices 


45789 


Ordered that plaintiffs motion for 
injunctive relief by and it is hereby denied, 
and it is further. 

Ordered that defendants' motion for 
summary judgment be and it is hereby 
granted and that judgment be and it is hereby 
entered in favor of defendants, and its is 
further. 

Ordered that the debarment order issued 
by the Secretary of Labor shall stand and be 
effective until such time as plaintiff comes 
into compliance with defendants’ regulations 
implementing Executive Order 11246 in the 
manner described in the Court’s Opinion in 
this matter. 

Harold H. Greene. 

United States District fudge. 

|FR Doc. 79-23757 Filed 8-Z-79, 8:45 arn| 

BILLING CODE 4510-27-41 


Mine Safety and Health Administration 

[Docket No. M-79-81-C1 

Clinchfield Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Ciinchfield Coal Company. Dante. 
Virginia 24237 has filed a petition to 
modify the application of 30 CFR 75.326 
(mine entries) to its McClure No. 1 Mine 
located in Dante. Virginia. The petition 
is filed under section 101(c) of the 
Federal Mine Safety and Health Act of 
1977. Public Law 95-164. 

The substance of the petition follows: 

1. The petitoner’s mine consists of a 
slope and two shafts, all of which, 
except one shaft, are still under 
construction. 

2. A concrete block wall separates the 
belt haulage conveyor from the track 
haulage system in the petitioner’s mine. 

3. To provide adequate ventilation 
during the development of two sets of 
entries from the slope to the intake air 
shaft, the petitioner proposes to use the 
track side of the slope as an intake 
airway and the belt side as a return 
airway. About 78.000 c.f.m. of air will be 
coursed through the belt entry to a fan 
installed on the surface. 

4. All electrical components in the 
portion of the belt entries used for return 
airways will be the permissible type or 
approved as intrinsically safe. 

5. The haulage system used for 
mantrips and supplies will be located in 
the intake (track) side of the slope. A 
hoist will be used, and no trolley wires 
will be installed. 

6. All electric wires on the intake side, 
except the high voltage cable, will be 
routed through metal conduit. 

7. The petitioner states that its 
alternative will achieve no less 
protection for its miners than that 


provided by the standard, as well as 
affording the following advantages: 

(a) More than ample ventilation will 
be provided during the development of 
the entries between the slope and intake 
airway. 

(b) The possibility of belt air reaching 
the working face is eliminated. 

(c) The permissible type or 
intrinsically safe electrical components 
on the belt entry will decrease the 
possibility of shock hazards and 
electrical fires. 

Request for Comments 

Persons interested in this petition may 
furnish written comments on or before 
September 4.1979. Comments must be 
filed with the Office of Standards, 
Regulations and Variances, Mine Safety 
and Health Administration, 4015 Wilson 
Boulevard. Arlington, Virginia 22203. 
Copies of the petition are available for 
inspection at that address. 

Dated: July 26.1979. 

Robert B. Lagather. 

Assistant Secretary for Mine Safety and 
Health. 

(KR Doc. 79-23871 Filed 8-2-79; 8 45 am) 

BILUNG COOt 45 tO-43-M 


I Docket No. M-79-107-C] 

Old Ben Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Old Ben Coal Company. 125 South 
Wacker Drive Chicago. Illinois 60606 
has filed a petition to modify the 
application of 30 CFR 75.1700 (oil and 
gas well barriers) to its Nos. 21, 24. 25. 

26. 27 Mines located in Franklin County. 
Illinois. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977, Public Law 95- 
164. 

The substance of the petition follows: 

1. Numerous boreholes of abandoned 
gas and oil wells penetrate the coal 
seams the petitioner intends to mine. 

2. A barrier of coal around these 
boreholes as required by the standard 
would interfere with the petitioner’s 
longwall mining plans and ventilation 
plans. Such barriers are also less 
efficient and secure than other methods 
available to prevent gas leaks from 
abandoned wells. 

3. As an alternative, the petitioner 
proposes to plug and mine through the 
boreholes following procedures detailed 
in a joint USBM-ERDA report, “Plugging 
Techniques That Should Allow Mining 
Through Wells’’ (MERC/RI-77/l). 

4. These procedures include plugging 
the boreholes with cement and careful 


monitoring of the boreholes for the 
presence of methane. 

5. The petitioner states that this 
alternative will achieve no less 
protection for its miners than that 
provided by the standard. 

Request for Comments 

Persons interested in this petition muy 
furnish written comments on or before 
September 4,1979. Comments must be 
filed with the Office of Standards, 
Regulations and Variances, Mine Safety 
and Health Administration, 4015 Wilson 
Boulevard, Arlington. Virginia 22203. 
Copies of the petition are available for 
inspection at that address. 

Dated: July 28, 1979. 

Robert B. Lagather, 

Assistant Secretary for Mine Safety and 
Health . 

|FR Doc. 79-23870 Filed 8-01-79; 8.46 am| 

8ILLING COOE 4519-43-44 


[Docket No. M-79-21-M] 

Sunshine Mining Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Sunshine Mining Company. P.O. Box 
1080, Kellogg, Idaho 83837 has filed a 
petition to modify the application of 30 
CFR 57.12-B2 (power lines) to its 
Sunshine Mine located in Shoshone 
County. Idaho. The petition is filed 
under section 101(c) of the Federal Mine 
Safety and Health Act of 1977, Public 
Law 95-164. 

The substance of the petition follows: 

1. The petition concerns the insulation 
or separation of power lines from water 
lines and air lines. 

2. The armored cables used in the 
petitioner’s mine are constructed with 
an external conductive sheath. Should 
any conductor fail electrically, the 
leakage current would follow the low 
resistance path of the external 
conductive sheath to the ground. 

3. Any significant current leakage 

would cause an immediate opening of a 
safety switch in the petitioner’s power 
system. \ 

4. For these reasons, the petitioner 
believes that properly installed armored 
cable provides the same measure of 
protection as the standard and therefore 
requests relief from the application of 
the standard to such cables at its mine. 

Request for Comments 

Persons interested in this petition may 
furnish written comments on or before 
(September 4,1979). Comments must be 
filed with the Office of Standards, 
Regulations and Variances. Mine Safety 
and Health Administration, 4015 Wilson 
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Boulevard, Arlington, Virginia 22203. 
Copies of the petition are available for 
inspection at that address. 

Dated: July 20.1979. 

Robert B. Lagather, 

Assistant Secretary for Mine Safety and 
Health . 

[FR Doc. 79-23873 Tiled 8-02-79; 8:45 am) 

BILLING CODE 4510-43-U 


(Docket No. M-79-91-C] 

ELRO Coal Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Elro Coal Corporation. Drawer 230. 
Appalachia, Virginia 24216 has filed a 
petition to modify the application of 30 
CFR 75.305 (weekly examinations) to its 
No. 1 Mine located in Wise County, 
Virginia. The petition is Filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977, Pub. L. 95-164. 
The substance of the petition follows: 

1. Due to bad roof conditions, about 
1,400 feet of the return airway in the 
petitioner’s mine cannot be safely 
traveled for examination. 

2. As an alternative, the petitioner 
proposes to examine the portions of the 
airway where bad roof conditions begin 
and end on a daily schedule. The 
petitioner would travel and examine the 
remainder of the airway according to 
the standard. 

3. The proposed examination would 
include air volume measurements, 
methane checks and a visual inspection 
of roof and ribs. Any change in the 
structure of the roof or ribs would result 
in corrective action by the petitioner. 

Request for Comments 

Persons interested in this petition may 
funish written comments on or before 
September 4,1979. Comments must be 
filed with the Office of Standards. 
Regulations and Variances, Mine Safety 
and Health Administration, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. 
Copies of the petition are available for 
inspection at that address. 

Dated: July 27,1979. 

Robert B. Lagather, 

Assistant Secretary for Mine Safety and 
Health . 

|FR Doc. 79-23904 Filed 6-2-79: 8:45 am| 

BILLING CODE 4510-43-M 


lDocket No. M-79-110-C] 

Mathies Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Mathies Coal Company. 1800 
Washington Road, Pittsburgh, 
Pennsylvania 15214 has filed a petition 
to modify the application of 30 CFR 
75.1704 (escapeways) to its Mathies 
Mine located in Washington County, 
Pennsylvania. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977, Pub. L. 95-164. 

The substance of the petition follows: 

1. The petition concerns the 
requirement that at least two separate 
and distinct travelable escapeways 
connect an underground mine with the 
surface. 

2. The petitioner has constructed two 
circular ventilation shafts to provide 
additional ventilation at its mine. The 
shafts are 15 feet in diameter, rimmed 
with 9 inches of reinforced concrete. 

One shaft is designated for return air, 
while the other is designated for intake 
air. 

3. An elevator installed in the intake 
shaft to hoist miners is intended to also 
function as the emergency escape hoist 
for the intake escapeway. It is equipped 
with both front and rear doors. 

4. The design of the bottom area of the 
mine provides for two separate and 
distinct escape routes leading to the 
elevator: a primary or intake escapeway 
and a secondary escapeway which is 
the track haulageway. 

5. In the event of an emergency, the 
“back door" of the elevator in the intake 
shaft will allow miners to enter the 
elevator directly from the intake 
escapeway. Miners using the secondary 
route will enter the elevator using the 
normal entrance (the "front door"). 

6. All surface facilities at the mine will 
be constructed with Fireproof materials. 
Additionally, all materials located 
inside the elevator shaft are of Fireproof 
construction. Consequently, the 
possibility of a fire occurring in the area 
extending from the shaft bottom to the 
shaft collar is remote. 

7. The elevator will also be equipped 
with a secondary power source (a diesel 
generator) to permit hoisting of miners 
in the event of an emergency coupled 
with a power failure. 

8. The petitioner states that its escape 
plan will always achieve no less 
protection for its miners than that 
provided by the standard. 


Request for Comments 

Persons interested in this petition may 
furnish written comments on or before 
September 4,1979. Comments must be 
filed with the OfFice of Standards. 
Regulations and Variances, Mine Safety 
and Health Administration, 4015 Wilson 
Boulevard. Arlington, Virginia 22203. 
Copies of the petition are available for 
inspection at that address. 

Dated: July 27.1979. 

Robert B. Lagather. 

Assistant Secretary for Mine Safety and 
Health. 

[FR Doc 79-23995 Filed 6-2-79; 8:45 am| 

BILLING CODE 4510-43-44 


l Docket No. M-79-98-C) 

Van Muivehill Coal Co., Inc.; Petition 
for Modification of Application of 
Mandatory Safety Standard 

Van Muivehill Coal Company, Inc., 
Route 1, Box 240, Trafford, Ala. 35172, 
has Filed a petition to modify the 
application of 30 CFR 75.500 
(permissible electric equipment) to its 
Black Creek No. 1 Mine located in 
Blount County, Alabama. The petition is 
Filed under section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

Pub. L 95-164. The substance of the 
petition follows: 

1. The petition concerns the 
requirement that hand-held electric 
drills used in by the last open crosscut 
must be permissible. 

2. The petitioner is mining coal seams 
varying from 12 to 22 inches in height. 

3. At present, the petitioner is unable 
to purchase workable hand-held 
permissible drills. It may be that such 
drills are no longer manufactured. Also, 
as the petitioner's existing permissible 
drills wear out, they can no longer be 
repaired. 

4. The petitioner proposes to use non- 
permissible handheld drills at its face 
areas as long as methane gas is not 
detected. 

5. In view of the unavailability of 
hand-held permissible drills, the 
petitioner believes the application of the 
standard to its mine would result in a 
diminution of safety to its miners for the 
following reasons: 

(a) The use of heavy and large 
permissible drills would result in body 
and arm strains to miners in the 
confined working areas of the mine. 

(b) Handling of large drills could 
result in the displacement of mine 
timbers, some possibly failing on miners. 

(c) To accommodate the size of large 
permissible drills, the top or bottom of 
rooms would have to be excavated, 
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causing disturb, t . .-s to the roof or 
bottom. 

(d) Excessive r iwling and handling 
of large and hea\ > permissible drills 
would result in increased worker 
fatigue, possibly causing miners to take 
hazardous shortcuts 

Request for Comments 

Persons interested in this petition may 
furnish written comments on or before 
September 4,1979. Comments must be 
filed with the Office of Standards. 
Regulations and Variances. Mine Safety 
and Health Administration, 4015 Wilson 
Boulevard, Arlington. Virginia 22203. 
Copies of the petition are available for 
inspection at that address. 

Dated: July 27.1979. 

Robert B. Lagather. 

Assistant Secretary for Mine Safety and 
Health. 

|FR Doc. 79-23990 Filed 0-2-79: 8 45 am| 

BILLING CODE 4510-43-M 


l Docket No. M-79-67-C1 

V & R Coal Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

V & R Coal Corporation, 815 Quarrier 
Street. Charleston. West Virginia 25301, 
has filed a petition to modify the 
application of 30 CFR 75.1719 
(illumination) to its 19B 002 Mine 
located in Wyoming County, West 
Virginia. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. Pub. L. 95-164. 

The substance of the petition follows: 

1. The petition concerns the 
installation of lighting on the petitioner's 
mining machines. 

2. The petitioner states that there is 
not sufficient clearance between the top 
of the equipment and the mine roof to 
allow for installation of the lighting. 

3. If lighting were installed, it would 
• collide with the mine roof, resulting in 

diminished safety to the miners 
involved. 

4. For this reason, the petitioner 
requests relief from the application of 
the standard to its mine. 

Request for Comments 

Persons interested in this petition may 
furnish written comments on or before 
September 4,1979. Comments must be 
filed with the Office of Standards, 
Regulations and Variances. Mine Safety 
and Health Administration, 4015 Wilson 
Boulevard. Arlington, Virginia 22203. 
Copies of the petition are available for 
inspection at that address. 


Dated: July 27.1979. 

Robert B. Lagather, 

Assistant Secretary for Mine Safety and 
Health. 

(re Doc. 79-23997 Filed 8-2-79; 045 am| 

BILLING CODE 4510-43-M 


Office of the Secretary 
[TA-W-5690] 

Alberto, Incorp.; Negative 
Determination Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. 

The investigation was initiated on July 
5.1979 in response to a worker petition 
received on June 26,1979 which was 
filed by the Amalgamated Clothing and 
Textile Workers Union on behalf of 
worker? and former workers producing 
men's tailored suits and coats at 
Alberto, Incorporated. Baltimore, 
Maryland. In the following 
determinations, without regard to 
whether any of the other criteria have 
been met, the following criterion has not 
been met: 

That increases of imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed importantly to the separations, or 
threat thereof, and to the absolute decline in 
sales or production. 

Alberto assembles men’s tailored 
made to measure dress and sport coats 
and Mennonite dress coats for various 
manufacturers. It was determined during 
the investigation that none of the 
customers of Alberto purchase imported 
coats or utilize offshore contractors to 
produce coats. 

Conclusion 

After careful review. I determine that 
all workers of Alberto, Incorporated. 
Baltimore. Maryland are denied 
eligibility to apply for adjustment 
assistance under Title II, Chapter 2 of 
the Trade Act of 1974. 


I, 1979 / Notices 


Signed at Washington. D.C. this 31st day of 
July 1979. 

Harry J. Gilman, 

Supervisory Internationa! Economist. Office 
of Foreign Economic Research. 

(re Doc 79-23998 Filed 8-02-79: 8:45 .imj 

BILUNG CODE 4510-28-M 


Investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance 

Petitions have been filed with the 
Secretary of Labor under Section 221(a) 
of the Trade Act of 1974 (“the Act’’) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Bureau of 
International Labor Affairs, has 
instituted investigations pursuant to 
Section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of each of the 
investigations is to determine whether 
absolute or relative increases of imports 
of articles like or directly competitive 
with articles produced by the workers’ 
firm or an appropriate subdivision 
thereof have contributed importantly to 
an absolute decline in sales or 
production, or both, of such firm or 
subdivision and to the actual or 
threatened total or partial separation of 
a significant number of proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligible 
to apply for adjustment assistance under 
Title II, Chapter 2, of the Act in 
accordance with the provisions of 
Subpart B of 29 CFR Part 90. The 
investigations will further relate, as 
appropriate, to the determination of the 
date on which total or partial 
separations began or threatened to 
begin and the subdivision of the firm 
involved. 

Pursuant to 29 CFR 90.13, the 
petitioners or any other persons showing 
a substantial interest in the subject 
matter of the investigations may request 
a public hearing, provided such request 
is filed in writing with the Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than August 13,1979. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below. 
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not later than August 13,1979. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 


Assistance. Bureau of International 
Labor Affairs. U.S. Department of Labor, 
200 Constitution Avenue, N.W., 
Washington, D.C. 20210. 

Appendix 


Signed at Washington, D.C. this 30th day of 
July 1979. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 


Petitioner: Unron/workers or 
former workers of— 


Location Dale 

received 


Date of 
petition 


Petition 

No. 


Articles produced 


B & B Lorry's (workers)....- 

Garden City. N Y. 

7/26/79 

7/6/79 

TA-W-5.783 

Retail store—mens doth tog 

Budd Company (UAW).. 

Gary. Ind. 

7/25/79 

7/19/79 

TA-W-5.784 

Component parts tor automobiles. 

Dartmouth Finishing Corporation (Machine New Bedford. Mass.-- 

Printers A Enaravers Association). 

7/26/79 

7/18/79 

TA-W-5.7B5 

Pnnting of textile cloth 

• 

Derrom Warehouse (workers). 

Paterson, N.J. 

7/26/79 

7/20/79 

TA-W-5.786 

Preparation of knitted textiles 

Duro Textile Printers, Inc. (Machine Printers & 
Engravers Association) 

Fall River, Mass.. 

7/26/79 

7/18/70 

TA-W-5.787 

Pnnting of textile cloth 

Gorham Packing Corp. (company)- 

Gorham. N.Y .. 

7/26/79 

7/9/79 

TA-W-5.788 

Slaughtering, bonetng cattle and bonemg and toiling 
boneless beef 

Midsouth Coating Corp. (company).. 

Louisville. Ky... .. .. 

7/26/79 

7/18/79 

TA-W-5,789 

Coating of oil pipe lines 

Regency Handbag Corp. (Leather Goods. 
Plastics. Handbags & Novelty Workers 
Union). 

Brooklyn, N.Y--—- 

7/10/79 

7/5/79 

TA-W-5.790 

Ladies handbags 

Slab Fork Coal Company. Slab Fork Gaston 
(UMWA) 

Wyoming County W. Va. 

7/18/79 

7/12/79 

TA-W-5,791 

Mining of coal 

Slab Fork Coal Company, Preparation Plant 
03 (UMWA). 

Wyoming County. W. Va- 

7/18/70 

7/12/79 

TA-W-5.792 

Cleaning of coal 

Slab Fork Coal Company. Preparation Plant 
02 (UMWA). 

Raleigh County. W. Va.- 

7/18/79 

7/12/79 

TA-W-5.793 

Cleaning of coal 

Slab Fork Coal Company, Preparation Plant 
#1 (UMWA) 

Raleigh County. W Va..— 

7/18/79 

7/12/79 

TA-W-5.794 

Cleaning of coal 

Slab Fork Coal Company, Slab Fork #8 Mme 
(UMWA). 

Raleigh County. W Va-- 

7/18/70 

7/12/79 

TA-W-5.795 

Mining of coal 

Slab Fork Coal Company. Slab Fork #10 
Mine (UMWA) 

Raleigh County. W Va-- 

7/18/79 

7/12/79 

TA-W-5.796 

Mining of coal 

Teledyne Ryan Aeronautical Co . Division of 
Tatedyne industries. Inc. (UAW) 

San Diego. Calif. 

7/25/79 

7/20/79 

TA-W-5,797 

Doppler velocity censor radar navigation system 

W W. Williams Co. (workers)- 

Beckley W Va _ 

7/23/79 

7/19/79 

TA-W-5,798 

Sell and repair heavy equipment used m production of 
coal mining 


|FR Doc. 79-23980 Filed 8-2-79; 8:45 a m ] 

BILLING CODE 4510-28-M 


fTA-W-5553] 

Bee & Jay Sportswear, Negative 
Determination Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance, each of the group eligibility 
requirements of Section 222 of the Act 
must be met. 

The investigation was initiated on 
June 12,1979 in response to a worker 
petition received on June 5,1979 which 
was filed on behalf of workers and 
former workers producing men’s 
sportcoats at Bee & Jay Sportswear, 
Philadelphia, Pennsyvania. In the 
following determination, without regard 
to whether any of the criteria have been 
met, the following criterion has not been 
met: 


That increases of imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed importantly to the separations, or 
threat thereof, and to the absolute decline in 
sales or production. 

The Department conducted a survey 
of manufacturers that contracted Bee & 
Jay Sportswear in 1977 and 1978. Some 
of the manufacturers responding to the 
survey indicated decreased purchases of 
men’s sportcoats from the subject firm in 
1978 compared to 1977 and increased 
purchases of imported sportcoats. These 
customers represented an insignificant 
proportion of the subject firm’s decline 
in sales. 

Conclusion 

After careful review, I determine that 
all workers of Bee & Jay Sportswear. 
Philadelphia. Pennsylvania are denied 
eligibility to apply for adjustment 
assistance under Title II, Chapter 2 of 
the Trade Act of 1974. 

Signed at Washington, D.C. this 27th day of 
July 1979. 

Harry J. Gilman, 

Supervisory International Economist, Office 
of Foreign Economic Research. 

|FR Doc. 79-24000 Filed 8-2-79; 8:45 am) 

BILLING CODE 4510-28-M 


(TA-W-5559J 

Black Diamond Service Co., Inc.; 
Negative Determination Regarding 
Eligibility To Apply for Worker 
Adjustment Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273} the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. 

The investigation was initiated on 
June 14,1979 in response to a worker 
petition received on June 11,1979 which 
was filed on behalf of workers and 
former workers producing roof bolting 
machinery and reselling used mining 
machinery at the Black Diamond Service 
Company, Incorporated, Fayetteville. 
West Virginia. In the following 
determination, at least one of the 
criteria has not been met: 

That increases of imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed importantly to the separations, or 
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threat thereof, and to the absolute decline in 
sales or production. 

United States imports of roof bolting 
machinery are included in a larger 
import basket category "Mining 
Machinery." Imports of mining 
machinery declined both absolutely and 
relative to domestic production in 1978 
compared to 1977. In 1978, the value of 
exports exceeded that of imports by 
over four and one half times. 

Conclusion 

After careful review, I determine that 
all workers of Black Diamond Service 
Company, Incorporated. Fayetteville, 
West Virginia are denied eligibility to 
apply for adjustment assistance under 
Title II, Chapter 2 of the Trade Act of 
1974. 

Signed at Washington, D.C. this 27th day of 
July 1979. 

(ames F. Taylor. 

Director, Office of Management, 
Administration and Planning. 

(FR Doc 79-24001 Filed ft-2-79: 8:45 amj 

BILLING COOE 4510-28-M 


[TA-W-5515] 

Brockton Stay Corp.; Negative 
Determination Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance each of the group eligibility 
requirements of Section 22 of the Act 
must be met. 

The investigation was initiated on 
June 7,1979 in response to a worker 
petition received on May 24.1979 which 
was filed on behalf of workers and 
former workers producing shoe trims 
and vamps of leather and vinyl at 
Brockton Stay Corporation, Haverhill, 
Massachusetts. In the following 
determination, without regard to 
whether any of the other criteria have 
been met, the following criterion has not 
been met: 

That increases of imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed importantly to the separations, or 
threat thereof, and to the absolute decline in 
sales or production. 

Imports of shoe trimmings are 
negligible. Shoe trimmings are not a 


separately identifiable product in the 
official trade statistics but are instead 
imported under a variety of 
classifications. Moreover, a recent 
survey of industry spokesmen and the 
U.S. Customs Service revealed that 
there have been virtually no imports of 
shoe trimmings in the 1970’s. 

The low level of imports of shoe 
trimmings is largely explained by the 
fact that the time lag involved in 
importing these products would cause 
considerable delays in the shoe 
production process. In addition, shoe 
trimmings can be made cheaply by 
domestic producers and therefore shoe 
manufacturers have little incentive to 
import. 

Conclusion 

After careful review, I determine that 
all workers of Brockton Stay 
Corporation, Haverhill, Massachusetts 
are denied eligibility to apply for 
adjustment assistance under Title II, 
Chapter 2 of the Trade Act of 1974. 

Signed at Washington. D.C. this 26th day of 
July 1979. 

Harry J. Gilman, 

Supervisory International Economist, Office 
of Foreign Economic Research. 

(FR Doc. 79-24002 Piled ft-02-79; 8:45 am| 

BILLING COOE 4510-28-M 


[TA-W-5499] 

CSE Mine Service; Division of CSE 
Corp., Negative Determination 
Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. 

The investigation was initiated on 
June 4,1979. in response to a worker 
petition received on May 29.1979, which 
was filed on behalf of workers and 
former workers of CSE Mine Service, 
Beckley, West Virginia, engaged in 
repairing and distributing health and 
safety equipment for the coal mining 
industry. In the following determination, 
without regard to whether any of the 
other criteria have been met, the 
following criterion has not been met: 

That increases of imports of articles like or 
directly competitive with articles produced 


by the firm or appropriate subdivision have 
contributed importantly to the separations, or 
threat thereof, and to the absolute decline in 
sales or production. 

The CSE Corporation is a 
manufacturer and distributor of coal 
mining health and safety equipment. 

CSE Mine Service. Beckley, West 
Virginia, division of the CSE 
Corporation, performs a sales function 
and also formerly performed repairs of 
such equipment until May 1979, when 
this repair work was consolidated to 
another company facility. 

With respect to the repair function 
formerly performed at Beckley, an 
insignificant portion of the items 
repaired were products manufactured 
by CSE Corporation. The repair shop 
accepted for repair suitable products of 
any manufacturer. Furthermore, there is 
no requirement that customers buying 
products from CSE Corporation have 
them repaired by a CSE Corporation 
repair facility. Customers are free to, 
and do have repairs performed 
anywhere. 

With respect to the sales function 
performed by CSE Mine Service workers 
in Beckley, a significant portion of total 
product sales revenue in Beckley is 
derived from the sale of CSE-produced 
products. Furthermore, the company 
sells nearly all of its products through its 
own sales facilities. 

With the exception of the period of 
the UMWA strike from December 7, 

1977 to March 27,1978, sales of products 
produced by the CSE Corporation by the 
CSE Mine Service Division in Beckley, 
West Virginia, increased. 

Conclusion 

After careful review, I determine that 
all workers of CSE Mine Service, 
Beckley, West Virginia, Division of CSE 
Corporation are denied eligibility to 
apply for adjustment assistance under 
Title II, Chapter 2 of the Trade Act of 
1974. 

Signed at Washington, D.C. this 27th day of 
July 1979. 

James F. Taylor, 

Director, Office of Management, 
Administration and Planning. 

[FR Doc. 79-24003 Filed ft-2-7fc 8:45 amj 

BILUNG CODE 4510-28-11 


ITA-W-5704] 

Consolidation Coal Co.; Termination of 
Investigation 

Pursuant to Section 221 of the Trade 
Act of 1974, an investigation was 
initiated on July 5,1979 in response to a 
worker petition received on June 18, 

1979 which was filed by the United Mine 
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Workers of America, on behalf of 
workers formerly producing 
metallurgical coal at Consolidation Coal 
Company’s Beechfork Mine, McDowell 
County, West Virginia. 

The attorney for the petitioners 
requested termination of the 
investigation regarding Consolidation 
Coal Company’s Beechfork Mine. On the 
basis of this request, continuing the 
investigation would serve no purpose. 
Consequently, the investigation has 
been terminated. 

Signed at Washington. D C. this 27th day of 
July 1979. 

Marvin M. Fooks, 

Director: Office of Trode Adjustment 
Assistance. 

|FR Doc 79-24004 Fllnd H-2-79: &45 am] 

BILLING CODE 4510-28-M 


(TA-W-5S331 

Distro Co.; Termination of 
Investigation 

Pursuant to Section 221 of the Trade 
Act of 1974, an investigation was 
initiated on June 22,1979 in response to 
a worker petition received on June 7, 
1979 which was filed on behalf of 
workers and former workers cutting 
material at the Distro Company, 
Paterson, New Jersey. 

The Notice of Investigation was 
published in the Federal Register on 
June 29.1979 (44 FR 38009). No public 
hearing was requested and none was 
held. 

The petitioner has not been employed 
by the Distro Company since November 
10,1970. The two other names on the 
petition were not recognized by 
company officials as present or former 
employees of the Distro Company. The 
petitioner is not a duly authorized 
worker representative. 

Section 221(a) of the Trade Act of 1974 
states that a petition for a certification 
of eligibility may be filed with the 
Secretary of Labor by a group of 
workers or recognized union or other 
duly authorized representative. 

This petition was not filed in 
accordance with the guidelines set forth 
in Section 221(a) and is therefore 
invalid. The investigation is therefore 
terminated. 


Signed at Washington. D. C. this 27th day 
of July 1979. 

Marvin M. Fooks, 

Director. Office of Trade Adjustment 
Assistance. 

[FR Doc. 79-24005 Filed ft-2-79; 8.45 am) 

BILLING CODE 4510-28-M 


[TA-W-5395] 

Heppenstall Co.; Negative 
Determination Regarding Application 
for Reconsideration 

By an application dated July 9.1979, 
the petitioning union requested 
administrative reconsideration of the 
Department of Labor’s Negative 
Determination Regarding Eligibility to 
Apply for Worker Adjustment 
Assistance in the case of workers and 
former workers producing materials 
handling equipment at the Heppenstall 
Company, Pittsburgh, Pennsylvania. Thft 
determination was published in the 
Federal Register on June 29,1979 (44 FR 
38016). 

Pursuant to 29 CFR 90.18(c), 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous; 

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts previously 
considered; or 

(3) If, in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justifies reconsideration of the 
decision. 

The petitioning union claims that 
there was integrated production 
between the materials handling division 
and the steel forging division of the 
Heppenstall Company, Pittsburgh, 
Pennsylvania anA as such, workers in 
the materials handling division should 
be included under that part of the notice 
of determinations. TA-W-386B issued 
on December 13,1978, which certified 
workers at the Heppenstall Company 
who were engaged in the production of 
steel forgings. (The remaining part of the 
determination, TA-W-3866 denied 
eligibility for trade adjustment 
assistance to workers engaged in the 
employment related to the production of 
materials handling devices at 
Heppenstall Company, Pittsburgh, 
Pennsylvania.) 

The Department’s review of the 
original investigation revealed that the 
union petitioned for trade adjustment 
assistance for workers in the materials 
handling division on May 7,1979 and 


that this petition was denied on June 25. 
1979. The materials handling worker 
group failed to meet the ‘’contributed 
importantly” test since none of 
Heppenstail’s major domestic customers 
for materials handling equipment 
purchased any imported materials 
handling equipment in 1976,1977,1978 
or in the first four months of 1979. 

The Department made further 
inquiries which revealed that there was 
virtually no integration of production 
between the materials handling division 
and the steel forging division. Company 
officials indicated that the steel forging 
division has had its own tongs for the 
past 15 to 20 years and that for all 
practical purposes did not use the tongs 
produced by the materials handling 
division Tongs made by the materials 
handling division and used in the forge 
in the last several years would represent 
an insignificant portion of the materials 
handling division’s output. 

Conclusion 

After review of the application and 
the investigative file, I conclude that 
there has been no error or 
misinterpretation of fact or or 
misinterpretation of the law which 
would justify reconsideration of the 
department of Labor’s prior decision. 
The application is, therefore, denied. 

Signed at Washington, D.C., this-26th day 
of July 1979. 

Harry J. Gilman, 

Supervisory International Economist, Office 
of Foreign Economic Research. 

[FR Doc- 79-24006 Filed 8-02-79; B.45 am) 

BILLING CODE 4510-28-M 


(TA-W-5486J 

Jay Lind Veal Corp.; Negative 
Determination Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. 

The investigation was initiated on 
May 29.1979 in response to a worker 
petition received on May 21.1979 which 
was filed on behalf of workers and 
former workers producing lamb and veal 
products at Jay Lind Veal Corporation, 
New York, New York. In the following 
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determination, without regard to 
whether any of the other criteria have 
been met. the following criterion has not 
been met: 

That increases of imports of articles tike or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed importantly to the separations, or 
threat thereof, and to the absolute decline in 
sales or production. 

A survey was conducted of a sample 
of the customers which purchased lamb 
and veal from fay Lind Veal 
Corporation. Most of the customers 
surveyed did not purchase imports. 
Those customers that did purchase 
imports did not substitute purchases of 
imports for purchases from the subject 
firm. None of the customers surveyed 
felt that imports had contributed to 
declines in purchases from the subject 
firm. 

Conclusion 

After careful review, I determine that 
all workers of Jay Lind Veal 
Corporation, New York, New York are 
denied eligibility to apply for adjustment 
assistance under Title II, Chapter 2 of 
the Trade Act of 1974. 

Signed at Washington, D.C. this 30th day of 
July 1979. 

Harry J. Gilman, 

Supervisory International Economist, Office 
of Foreign Economic Research . 

(FR Doc. 79-24007 Filed 6-2-79: 8:45 hitiI 

BILLING CODE 4510-28-M 


{TA-W-5488B, TA-W-5488, and 5488AI 

McNeil Garment Corp., Shreveport 
Garment Manufacturers of Louisiana; 
Certification Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance, each of the group eligibility 
requirements of Section 222 of the Act 
must be met 

The investigation was initiated on 
May 31.1979 in response to a worker 
petition received on May 24,1979 which 
was filed on behalf of workers and 
former workers producing blue jeans 
and other fashion jeans for misses and 
juniors at McNeil Garment Corporation, 
Mansfield. Louisiana. The investigation 
revealed that McNeil Garment in 


Mansfield also produced work shirts for 
men. The investigation was expanded to 
include workers at McNeil Garment’s 
second* plant in Shreveport, Louisiana 
and at Shreveport Garment 
Manufacturers of Louisiana, also located 
in Shreveport. It is concluded that all of 
the requirements have been met. 

Imports of men’s and boys’ cotton and 
man-made fiber work shirts increased 
absolutely in 1977 compared with 1976 
and increased absolutely and relative to 
domestic production in 1978 compared 
with 1977. 

Imports of men’s and boys’ woven 
cotton and man-made fiber work 
trousers and one-piece suits increased 
absolutely and relative to domestic 
production in 1977 compared with 1976 
and in 1978 compared with 1977. 

Imports of women’s, misses’, and 
children’s slacks and shorts increased 
absolutely and relative to domestic 
production in 1977 compared with 1976 
and in 1978 compared with 1977. 

A Department survey revealed that 
retail customers of Shreveport Garment 
Manufacturers of Louisiana increased 
purchases of imported men’s work 
shirts, men’s work pants and women’s 
fashion jeans in 1978 compared with 
1977 and in the first half of 1979 
compared with the Like period in 1978. 
These customers reduced their 
purchases from Shreveport Garment 
Manufacturers during the same periods 
of comparison. 

Conclusion 

After careful review of the facts 
obtained in the investigation. I conclude 
that increases of imports of articles like 
or directly competitive with men’s work 
shirts, men’s work pants and women’s 
fashion jeans produced at McNeil 
Garment Corporation, Mansfield and 
Shreveport, Louisiana and at Shreveport 
Garment Manufacturers of Louisiana. 
Shreveport, Louisiana contributed 
importantly to the decline in sales or 
production and to the total or partial 
separation of workers of those firms. In 
accordance with the provisions of the 
Act. I make the following certification: 

"All workers of McNeil Garment 
Corporation. Mansfield and Shreveport. 
Louisiana and of Shreveport Garment 
Manufacturers of Louisiana. Shreveport. 
Louisiana who became totally or partially 
separated from employment on or after May 
21.1978 are eligible to apply for adjustment 
assistance under Title U, Chapter 2 of the 
Trade Act of 1974." 


Signed at Washington, D.C. thi&30th day of 
July 1979. 

Harry J. Gilman, 

Supervisory International Economist. Office 
of Foreign Economic Research. 

[FR Doc. 79-24008 Filed 8-2-79; 8:45 *m| 

BILLING CODE 4510-2S-M 


(TA-W-5489 J 

Meyer D. Mehrman & Son; Certification 
Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance, each of the group eligibility 
requirements of Section 222 of the Act 
must be met. 

The investigation was initiated on 
May 31,1979 in response to a worker 
petition received on May 24.1979 which 
was filed on behalf of workers and 
former workers producing men’s and 
ladies’ tailored garmets at Meyer D. 
Mehrman and Son, Allentown, 
Pennsylvania. The investigation 
revealed that the company has only 
produced men’s suits and men’s coats 
during the period under investigation. It 
is concluded that all of the requirements 
have been met. 

Imports of men’s and boys' tailored 
suits decreased in 1978 as compared to 
1977, but increased during the first 
quarter of 1979 as compared to the same 
quarter in 1978. 

Imports of men’s and boys' tailored 
dress coats and sportcoats increased in 
1978 as compared to 1977. The ratio of 
imports to production of men’s and 
boys' tailored dress coats and 
sportcoats was 29.6 in 1978. 

Results of a U S. Department of Labor 
survey indicated that a significant 
customer of Meyer D. Mehrman and 
Son. who totally discontinued purchases 
of men’s suits from the subject firm in 
1978 reported a large increase in its 
purchases of imported men’s suits. 

Conclusion 

After careful review of the facts 
obtained in the investigation. I conclude 
that increases of imports of articles like 
or directly competitive with men’s suits 
and men's coats produced at Meyer D. 
Mehrman and Son. Allentown. 
Pennsylvania contributed importantly to 
the decline in sales or production and to 
the total or partial separation of workers 
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of that firm. In accordance with the 
provisions of the Act, I make the 
following certification: 

“All workers of Meyer D. Mehrman and 
Son. Allentown. Pennsylvania who became 
totally or partially separated from 
employment on or after September 16,1978 
are eligible to apply for adjustment 
assistance under Title II, Chapter 2 of the 
Trade Act of 1974“ 

Signed at Washington, D.C. this 26th day of 
July 1979. 

Harry J. Gilman. 

Supervisory International Economist, Office 
of Foreign Economic Research. 

IFR Doc. 79-24009 Filed 8-2-79; 8:45 am) 

BILLING CODE 4510-28-M 


[TA-W-5025 and 5026] 

Michael Berkowitz Co., Inc.; and 
Revised Determinations of Eligibility 
To Apply for Worker Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273), on May 
21,1979 the Department of Labor issued 
a certification of eligibility to apply for 
worker adjustment assistance 
applicable to workers producing men's 
sleepwear at Uniontown, Pennsylvania 
Plants #1 and #3 of Michael Berkowitz 
Company, Incorporated, New York, New 
York. The investigation revealed that 
major customers of men’s sleepwear 
decreased purchases from Michael 
Berkowitz and increased their purchases 
of imported men’s sleepwear. The 
investigation did not reveal that men’s 
sleepwear had been produced at 
Uniontown Plant #2 during the relevant 
time period; therefore, the original 
investigation was not expanded to 
included Plant #2. 

On June 5,1979 the Office of Trade 
Adjustment Assistance received an 
inquiry requesting coverage under the 
certification for workers producing 
men’s sleepwear at Uniontown, 
Pennsylvania Plant #2 of Michael 
Berkowitz Company, Incorporated. 
Further investigation in June 1979 
revealed that men's sleepwear was 
produced at Plant #2 from January 1978 
through January 1979. Production of 
men’s sleepwear declined in the last 
quarter of 1978 compared to the previous 
quarter and then ceased in February 
1979. Average employment of 
production workers producing men’s 
sleepwear also declined in the fourth 
quarter of 1978 compared to the third 
quarter of 1978. Employment related to 
the production of men’s sleepwear 
ceased in February 1979. Plant #2 closed 
in April, 1979. 


U.S. imports of men's and boy’s 
pajamas and other nightwear increased 
absolutely in each year from 1975 
through 1978 and increased relative to 
domestic production in each year from 
1975 through 1977. The import-to- 
domestic production ratio is not 
currently available for 1978. 

The Department conducted a survey 
of customers purchasing men’s 
sleepwear from Michael Berkowitz • 
Company, Incorporated. The survey 
revealed that major customers 
decreased purchases from Michael 
Berkowitz and increased their purchases 
of imported men's sleepwear from 1977 
to 1978 and in the first quarter of 1979 
compared to the like period in 1978. 

The certification is therefore revised 
to extend coverage to workers 
producing men’s sleepwear at 
Uniontown, Pennsylvania Plant #2 of 
Michael Berkowitz Company, 
Incorporated, who were not previously 
covered in the original certification. 

The revised certification applicable to 
TA-W-5025 and TA-W-5026 is hereby 
issued as follows: 

"All workers producing men's sleepwear at 
Uniontown. Pennsylvania Plants #1 and #3 
of the Michael Berkowitz Company, 
Incorporated, New York, New York who 
became totally or partially separated from 
employment on or after August 5,1978, and 
all workers producing men's sleepwear at 
Uniontown. Pennsylvania Plant #2 of the 
Michael Berkowitz Company, Incorporated, 
New York. New York who became totally or 
partially separated from employment on or 
after September 2,1978 are eligible to apply 
for adjustment assistance under Title II, 
Chapter 2 of the Trade Act of 1974." 

Signed at Washington, D.C. this 26th day of 
July 1979. 

Harry J. Gilman, 

Supervisory International Economist, Office 
of Foreign Economic Research. 

(FR Doc. 79-24010 Filed 8-02-79; 8:45 am) 

BILLING CODE 4510-28-M 


[TA-W-5490] 

National Tanning & Trading Corp.; 
Negative Determination Regarding 
Eligibility To Apply for Worker 
Adjustment Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. 


The investigation was initiated on 
May 31,1979 in response to a worker 
petition received on May 25,1979 which 
was filed on behalf of workers and 
former workers tanning and finishing 
leather hides at National Tanning and 
Trading Corporation, Peabody, 
Massachusetts. Without regard to 
whether any of the other criteria have 
been met, the following criterion has not 
been met: 

That increases of imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed importantly to the separations, or 
threat thereof, and to the absolute decline in 
sales or production. 

Evidence developed in the course of 
the investigation revealed that declines 
in company operations were due to the 
inability of National Tanning to secure 
raw materials (cattlehides and 
calfskins). 

Conclusion 

After careful review, I determine that 
all workers of National Tanning and 
Trading Corporation, Peabody, 
Massachusetts are denied eligibility to 
apply for adjustment assistance under 
Title II, Chapter 2 of the Trade Act of 
1974. 

Signed at Washington, D.C. this 26th day of 
July 1979. 

Harry J. Gilman, 

Supervisory International Economist, Office 
of Foreign Economist Research. 

(FR Doc. 79-24011 Filed 8-2-79: 8:45 amj 

BILLING CODE 4510-28-M 


[TA-W-5491] 

Poliplast; Certification Regarding 
Eligibility To Apply for Worker 
Adjustment Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certifications of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. 

The investigation was initiated on 
May 31,1979 in response to a worker 
petition received on May 25.1979 which 
was filed on behalf of workers and 
former workers molding and finishing 
shoe bottoms at Poliplast, Lawrence, 
Massachusetts. It is concluded that all 
of the requirements have been met. 
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Imports of non-leather bottomstock 
materials for footwear increased 
absolutely and relative to domestic 
production rn 1978 compared with 1977. 

The Department conducted a survey 
of customers of Poliplast. The survey 
revealed that some customers decreased 
purchases from Poliplast and increased 
purchases of imported non-leather 
boltomstocks for shoes. 

Conclusion 

After careful review of the facts 
obtained in the investigation. I conclude 
that increases of imports of articles like 
pr directly competitive with non-leather 
boltomstocks for shoes produced at 
Poliplast, Lawrence. Massachusetts 
contributed importantly to the decline in 
sales or production and to the total or 
partial separation of workers of that 
firm. In accordance with the povisions 
of the Act. I make the following 
certification: 

“All workers of Poliplast, Lawrence. 
Massachusetts who became totally or 
partially separated from employment on or 
after December 15,1978 are eligible to apply 
for adjustment assistance under Title II. 
Chapter 2 of the Trade Act of 1974." 

Signed at Washington. D.C. this 27th day of 
|uiy 1979. 

Harry ). Gilman. 

Supervisory International Economist. Office 
of Foreign Economic Research. • 

(Fit Doc. 7^-24012 Filed 8-2-79 &4S um| 

81 LUNG CODE 4510-28-M 


ITA-W-54921 

Sheldon Hall Clothes, Inc.; Certification 
Regarding Eligibility To Apply for 
Worker Adjustment Assistance. 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance, each of the group eligibility 
requirements of Section 222 of the Act 
must be met. 

The investigation was initiated on 
May 31,1979 in response to a worker 
petition received on May 24.1979 which 
was filed on behalf of workers and 
former workers producing men’s and 
ladies’ tailored garments at Sheldon 
Hall Clothes, Incorporated. Allentown. 
Pennsylvania. The investigation 
revealed that the company primarily 
produced men’s vests. It is concluded 
that all of the requireraentsTiave been 
met. Y 


Imports of men’s and boys* tailored 
suits vests increased in 1977 as 
compared to 1978. decreased in 1978 as 
compared to 1977. and increased again 
during the first quarter of 1979 as 
compared to the same quarter in 1978. 

Results of a U.S. Department of Labor 
survey indicated that a major customer 
of Sheldon Hall Clothes totally 
discontinued contracts with the subject 
firm and commenced contracts with 
foreign sources for the production of 
men’s vests both in 1978 and during the 
period January through May 1979. 

Conclusion 

After careful review of the facts 
obtained in the investigation, l conclude 
that increases of imports of articles like 
or directly competitive with men’s vest9 
produced at Sheldon Hall Clothes, 
Incorporated. Allentown, Pennsylvania 
contributed importantly to the decline in 
sales or production and to the total or 
partial separation of workers of that 
Firm. In accordance with the provisions 
of the Act I make the following 
certification: 

“All workers of Sheldon Hall Clothes. 
Incorporated. Allentown. Pennsylvania wh<? 
became totally or partially separated from 
employment on or after August 25.1978 are 
eligible to apply for adjustment assistance 
under Title II. Chapter 2 of the Trade Act of 
1974" 

Signed at Washington, D.C, this 20th day of 
July 1979. 

Harry J. Gilman. 

Supervisory International Economist Office 
of Foreign Economic Research. 

|FK Due. 70-2401:* WUnt0-2-791 8:45umf 

BILLING CODE 4510-28-M 


| TA-W-5656-8! 

Sterling Smokeless Coal Co., Inc.; 
Certification Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance, each of the group eligibility 
requirements of Section 222 of the Act 
must be met. 

The investigation was initiated on 
|unc 26,1979 in response to a worker 
petition received on May 18,1979 which 
was filed by the United Mine Workers 
of America on behalf of workers 
formerly mining metallurgical coal and 


coke at Mine #10. Mine #12. and Mine 
#17 of Sterling Smokeless Coal 
Company. Incorporated, Raleigh County, 
West Virginia. The investigation 
revealed that Sterling Smokeless Coal 
Company, Incorporated does not 
produce coke. It is concluded that all of 
the requirements have been met 

U.S. imports of metallurgical coal are 
negligible. However, in accordance with 
Section 222 of the Trade Act of 1974 and 
29 CFR 90.2, a domestic article may be 
“directly competitive” with an imported 
article at a later stage of processing. 
Coke i 9 metallurgical coal at a later 
stage of processing. U.S. imports of coke 
increased in quantity and relative to 
domestic production from 1970 to 1977 
and from 1977 to 197a Imports of coke 
were higher in quantity in the first 
quarter of 1979, compared with the same 
period in 1978. 

The Department of Labor conducted a 
survey of major domestic customers of 
Sterling Smokeless Coal Company. From 
1977 to 1978, major domestic customers 
increased purchases of imported coke 
and decreased purchases of 
metallurgical coal From Sterling. 

Conclusion 

After careful review of the facts 
obtained in the investigation. 1 conclude 
that increases of imports of articles like 
or directly competitive with 
metallurgical coal mined at Mine #1(X 
Mine -12 and Mine #17 of Sterling 
Smokeless Coal Company, Incorporated. 
Raleigh County, West Virginia 
contributed importantly to the decline in 
sales or production and to the total or 
partial separation of workers at those 
mines. In accordance with the 
provisions of the Act, I make the 
following certification: 

“All workers at Mine #10. Mine #12 and 
Mine #17 of Sterling Smokeless Coal 
Company. Incorporated. Raleigh County, 

West Virginia who became totally or 
partially separated from employment on or 
after February 1. 1979 are eligible to apply for 
adjustment assistance under Title II, Chapter 
2 of the Trade Act of 1974." 

Signed at Washington. D.C. this 27th dayof 
July 1979. 

James F. Taylor. 

Director. Off ice of Management. 
Administration and Pfenning . 

|FR Doc. 78-24014,Filed B-2-Tfc 8:45. am[ 

BILLING CODE 4510-28-M 











45798 


Federal Register / Vol. 44, No. 151 / Friday, August 3, 1979 / Notices 


[TA-W-5573] 

Toler, Browning & Toler Mining Co.; 
Certification Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance, each of the group eligibility 
requirements of Section 222 of the Act 
must be met. 

The investigation was initiated on 
June 14,1979 in response to a worker 
petition received on June 7,1979 which 
was filed on behalf of workers and 
former workers producing coal for Toler, 
Browning. & Toler Mining Company, 
Wharncliff, West Virginia. The 
investigation revealed that the mine is 
located in Logan County, West Virginia. 
It is concluded that all of the 
requirements have been met. 

U.S. imports of metallurgical coal are 
negligible. However, in accordance with 
Section 222 of the Trade Act of 1974 and 
29 CFR 90.2, a domestic article may be 
“directly competitive with an imported 
article at a later stage of processing. 
Coke is metallurgical coal at a later 
stage of processing. Therefore, imports 
of coke as well as imports of 
metallurgical coal should be considered 
in determining import injury to workers 
producing metallurgical coal. 

U.S. imports of coke increased in 1977 
from 1976 and again in 1978 from 1977, 
both absolutely and relative to domestic 
production. 

The Department of Labor conducted a 
survey of the major customers 
purchasing metallurgical coal from the 
Toler. Browning & Toler Mining 
Company. Some customers ceased 
purchasing from Toler, Browning & Toler 
Mining Company and increased 
purchases of imported metallurgical coal 
and/or coke during 1979. 

Conclusion 

After careful review of the facts 
obtained in the investigation, I conclude 
that increases of imports of articles like 
or directly competitive with 
metallurgical coal produced at Toler, 
Browning & Toler Mining Company, 
Logan County, West Virginia, 
contributed importantly to the decline in 
sales or production and to the total or 
partial separation of workers of that 


firm. In accordance with the provisions 
of the Act, I make the following 
certification: 

“All workers of Toler. Browning & Toler 
Mining Company, Logan County, West 
Virginia, engaged in employment related to 
the production of metallurgical coal who 
became totally or partially separated from 
employment on or after April. 20.1979 are 
eligible to apply for adjustment assistance 
under Title II. Chapter 2 of the Trade Act of 
1974.“ 

Signed at Washington. D C. this 27th day of 
July 1979. 

James F. Taylor, 

Director, Office of Management, 
Administration and Planning. 

|FR Doc. 79-24015 Filed 6-2-79; 8:45 am| 

BILLING CODE 4510-28-M 


[TA-W-54641 

Trcd 2, Inc.; Negative Determination 
Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. 

The investigation was initiated on 
May 24,1979 in response to a worker 
petition received on May 18.1979 which 
was filed on behalf of workers and 
former workers producing athletic shoes 
at the Dover, New Hampshire plant of 
Tred 2, Incorporated. In the following 
determination, without regard to 
whether any of the other criteria have 
been met, the following criterion has not 
been met: 

That increases of imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed importantly to the separations, or 
threat thereof, and to the absolute decline in 
sales or production. 

U.S. imports of athletic shoes 
decreased from 51.4 million pairs in 1977 
to 43.7 million pairs in 1978 and from 

11.7 million pairs in the first quarter of 
1978 to 10.5 million pairs in the first 
quarter of 1979. The ratio of imports to 
domestic production decreased from 

349.7 percent in 1977 to 248.3 percent in 
1978 and from 300.0 percent in the first 
quarter of 1978 to 238.6 percent in the 
first quarter of 1979. 


During 1978, Tred 2. Incorporated 
ended all company imports of athletic 
shoes and expanded domestic 
production with the addition of the 
Dover. New Hampshire plant. The Dover 
plant introduced both the running and 
racquetball shoes to the company’s 
product line in 1978 and was to begin 
production of tennis shoes in 1979. 
During 1979, Tred 2. Incorporated made 
the decision that a new production 
location could best handle its backlog of 
shoe orders. By May 25.1979, the Dover, 
New Hampshire plant was shutdown 
permanently and a new plant in 
DeQueen, Arkansas began production 
on June 4,1979. Sales of both running 
and racquetball shoes increased in the 
first half of 1979 compared with the 
second half of 1978. 

Conclusion 

After careful review, I determine that 
all workers at the Dover, New 
Hampshire plant of Tred 2, Incorporated 
are denied eligibility to apply for 
adjustment assistance under Title II, 
Chapter 2 of the Trade Act of 1974. 

Signed at Washington. D C. this 26th day of 
July 1979. 

Harry J. Gilman, 

Supervisory international Economist. Office 
of Foreign Economic Research. 

[FR Doc. 79-24016 Filed 6-02-79. 8:45 am| 

BILLING CODE 4510-28-M 


[TA-W-5484 and 5493) 

Universal Shirt Co., Inc.; Certification 
Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 (19 USC 2273) the 
Department of Labor herein presents the 
results of an investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply for adjustment 
assistance, each of the group eligibility 
requirements of Section 222 of the Act 
must be met. 

The investigation was initiated on 
May 29,1979 in response to a worker 
petition received on May 23.1979 which 
was filed by the Amalgamated Clothing 
and Textile Workers Union on behalf of 
workers formerly producing girls’ and 
children’s tops and shirts at Universal 
Shirt Company, Incorporated of 
Elizabeth, New Jersey. The investigation 
revealed that girls' blouses were the 
principal garments produced at the 
company’s two plants located at West 
Grand Street (TA-W-5484) and 
Trumbull Street (TA-W-5493). It is 
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concluded that all of the requirements 
have been met. 

U.S. imports of women’s, misses* and 
children's blouses and shirts increased 
from 30.849 thousand dozen in 1977 to 
35.823 thousand dozen in 1978. 

A survey of major customers who 
purchased blouses from Universal Shirt 
Company, Incorporated revealed that 
many customers increased purchases of 
imported blouses and decreased 
purchases from Universal Shirt. 

Conclusion 

After careful review of the facts 
obtained in the investigation, I conclude 
that increases of imports of articles like 
or directly competitive with girls' 
blouses produced at Universal Shirt 
Company, Incorporated of Elizabeth. 
New Jersey contributed importantly to 
the decline in sales or production and to 
the total or partial separation of workers 
of that Firm. In accordance with the 
provisions of the Act, I make the 
following certification: 

“All workers of Universal Shirt Company, 
Incorporated. Elizabeth. New Jersey, who 
became totally or partially separated from 
employment on or after November 1 , 1978 are 
eligible to apply for adjustment assistance 
under Title II, Chapter 2 of the Trade Act of 
1974.** 

Signed at Washington, D.C. this 27th day of 
July 1979. 

Harry J. Gilman, 

Supervisory International Economist, Office 
of Foreign Economic Research. 

[FR Doc. 79-24017 Filed 8-02-79; 8:45 ami 

BILLING CODE 4510-28-M 


Pension and Welfare Benefit Programs 

(Prohibited Transaction Exemption 79-40; 
Exemption Application No. D-241] 

Cochran Electric Co., Inc., Profit 
Sharing Trust; Exemption 

agency: Department of Labor. 
action: Grant of Individual Exemption. 

summary: This exemption exempts the 
loan of S3,700 by the Cochran Electric 
Co.. Inc. Profit Sharing Trust (the Trust) 
to Cochran Electric Co., Inc. (the 
Employer). The loan was entered into 
before the effective date of the 
Employee Retirement Income Security 
Act of 1974 (the Act), but after July 1, 
1974. the date specified in the transition 
rules contained in sections 414 and 2003 
of the Act. 

FOR FURTHER INFORMATION CONTACT: 

Gary H. Lefkowitz of the Office of 
Fiduciary Standards, Pension and 


Welfare Benefit Programs, Room C- 
4528, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, 
D.C. 20216, (202) 523-8530. (This is not a 
toll-free number.) 

supplementary information: On June 
15,1979, notice was published in the 
Federal Register (44 FR 34655) of the 
pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the retrictions 
of section 406(a), 406(b)(1) and 406(b)(2) 
of the Act and from the taxes imposed 
by section 4975 (a) and (b) of the 
Internal Revenue Code of 1954 (the 
Code) by reason of section 4975(c)(1) (A) 
through (E) of the Code, for a 
transaction described in an application 
filed by the Employer. The notice set 
forth a summary of facts and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington. D.C. The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. In 
addition, the notice stated that any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. No public 
comments and no requests for a hearing 
were received by the Department. 

This application was filed with both 
the Department and the Internal 
Revenue Service. However, the notice of 
pendency was issued and the exemption 
is being granted solely by the 
Department because, effective 
December 31,1978. section 102 of 
Reorganization Plan No. 4 of 1978 (43 FR 
47713. October 17.1978) transferred the 
authority of the Secretary of the 
Treasury to issue exemptions of the type 
requested to the Secretary of Labor. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act. 


which among other things require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(B) of 
the Act; nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the empoloyees of the employer 
maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b)(3) of the Act and section 
4975(c)(1)(F), of the Code. 

(3) This exemption is supplemental to, 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction is. in fact, a prohibited 
transaction. 

Exemption 

In accordance with section 408(a) of 
the Act and section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28,1975), and based upon the 
entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible; 

(b) It is in the interests of the plan and 
of its participants and beneficiaries; and 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
plan. 

The restrictions of sections 406(a), 
406(b)(1) and 406(b)(2) of the Act and 
the taxes imposed by section 4975(a) 
and (b) of the Code by reason of section 
4975(c)(1)(A) through (E) of the Code 
shall not apply, effective. January 1, 

1975, to the loan of $3,700 by the Trust to 
the Employer that was entered into on 
September 5.1974. and was repaid in 
September 1976. 

The availability of this exemption is 
subject to the express conditions that 
the material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction which is the subject of 
this exemption. 
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Signed at Washington, D.C, this 27th day 
of July. 1979. 

Ian D. Lanoff, 

Administrator. Pension and Welfare Benefit 
Programs. Labor-Management Services 
Administration . U.S. Department of Labor. 

|FR Doc 79-23940 FtKed ft-2-79; 8:45 «ml 

BILLING CODE 4510-09-41 


Office of Pension and Welfare Benefit 
Programs 

Proposed Exemption for Certain 
Transactions Involving A. B. Dick 
Products of Des Moines Employees 
Profit Sharing Plan and Trust 
Agreement (Application No. D-722) 

agencies: Department of Labor. 
action: Notice of proposed exemption. 

summary: This document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed, temporary exemption 
from the prohibited transaction 
restrictions of the Employee Retirement 
Income Security Act of 1974 (the Act) 
and from certain taxes imposed by the 
Internal Revenue Code of 1954 (the 
Code). The proposed temporary 
exemption would exempt the purchase 
by the A. B. Dick Products Company of 
Des Moines Employees Profit Sharing 
Plan and Trust Agreement (the Plan) of 
certain leases of equipment from A. B. 
Dick Products Company of Des Moines 
(the Employer). The proposed 
exemption, if granted, would affect 
participants and beneficiaries of the 
Plan, the Employer and other persons 
participating in the proposed 
transactions. 

dates: Written comments and requests 
for a public hearing must be received by 
the Department of Labor (the 
Department) on or before September 3. 
1979. 

address: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards, Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor. 200 
Constitution Avenue, NW., Washington. 
D.C. 20216, Attention: Application No. 
D-722. The application for exemption 
and the comments received with be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N—4677, 200 
Constitution Avenue NW., Washington, 
D.C. 20216. 

FOR FURTHER INFORMATION CONTACT! 

Robert N. Sandler, (202) 523-8882. (This 
is not a toll-free number.) 


SUPPLEMENTARY INFORMATION: 
Requested Exemption 

Notice is hereby given of the 
pendency before the Department of an 
application for exemption from the 
restrictions of sections 406(a), 406(b)(1) 
and (2), and 407(a) of the Act and from 
the taxes imposed by section 4975(a) 
and (b) of the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code. 

The pending exemption was requested 
in an application filed on behalf of the 
Plan, pursuant to section 408(a) of the 
Act and section 4975(c)(2) of the Code, 
and in accordance with procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28,1975). 

The application was filed with both 
the Department and the Internal 
Revenue Service. However, effective 
December 31,1978, section 102 of 
Reorganization Plan No. 4 of 1978 (43 FR 
47713, October 17,1978) transferred the 
authority of the Secretary of the 
Treasury to issue exemptions of the type 
requested to the Secretary of Labor. 
Therefore, this notice of pendency is 
issued solely by the Department 

Summary of Representations 

The application contains 
representations with regard to the 
pending exemption which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for the complete 
representations of the applicants. 

1. The Employer is in the business of 
selling and leasing duplicating 
equipment and high speed typewriters. 
The Employer, prior to the effective date 
of the Act, sold a number of leases of 
duplicating equipment and high speed 
typewriters to the Plan. The leases that 
the Plan proposes to purchase from the 
Employer will involve Employer 
equipment which is leased to third 
parties. These leases vary in length from 
12 to 36 months, depending on the cost 
of the equipment, and will be sold to the 
Plan for cash. The Plan proposes to 
invest for a five year period up to 50 
percent of Plan assets in such leases 
with the condition that no more than 10 
percent of Plan assets be invested in the 
leases of any one customer. There have 
been no defaults on leases purchased by 
the Plan from the Employer over the 
past five years. The leases are 
completely net to the Plan and have 
averaged a net rate of return to the Plan 
of more than 20 percent per annum over 
the past five years. 

2. The purchase price of a lease will 
be based upon the retail price of the 
equipment being leased. In addition, no 
commissions will be paid to any Plan 


fiduciaries as a result of sales of leases 
to the Plan. The rental for the leases 
purchased by the Plan will be calculated 
by the same method used to calculate 
the rental for the Employer’s leases. 
Rentals will be comparable to what the 
Plan could obtain in a direct transaction 
with an unrelated third party. 

3. The subject property of each lease 
will be secured by a perfected security 
interest which will name the Plan as the 
secured party. If the security would be 
foreclosed upon, in the event of default, 
the value and liquidity of the security 
will be such that it may reasonably be 
anticipated that loss of principal or 
interest will not result. 

4. The Plan will assume the position of 
lessor with the attendant rights and 
obligations under the terms of the 
leases. However, the Employer will be 
liable under the warranty clauses of that 
agreement and all warranty work will 
be performed by the Employer at no 
charge to the Plan. Furthermore, if a 
default would occur, the Plan would 
have full recourse against the Employer 
and the Employer has agreed to 
repurchase any lease defaulted upon at 
the purchase option price, pursuant to 
the terms of the lease, and also to 
indemnify the Plan for any loss suffered. 

5. The Plan trustee, the South Des 
Moines National Bank (the Trustee), has 
advanced and will continue to advance 
credit to the Employer. As security for 
such credit, the bank held 82.3 percent 
of the Employer’s leases as of June 1. 
1977. This line of credit would not be 
affected if the Plan acquired a portion of 
the Employer’s leases, because the Plan 
would not acquire any leases which are 
held as collateral by the Trustee. 

6. All of the Employer’s leases will be 
forwarded for review to National 
Association of Credit Management, 

Iowa Unit, Inc. (NACM), prior to any 
purchases by the Plan. The Employer is 
a member of NACM and has the 
necessary authorization to request 
NACM to make an independent credit 
review. NACM is a national 
organization whose function involves 
credit interchange and reporting 
services, adjustment bureaus and 
collection services for its members. 
NACM’s credit interchange department 
will conduct an independent review of 
each lease including a review of the 
customer-lessee’s financial status based 
upon references provided by the 
customer to the Employer. NACM will 
contact the credit references, and make 
a determination regarding current 
financial condition and appropriate 
credit limits. While the Trustee has the 
power and responsibility to make 
investment decisions for the Plan, 









Federal Register / Vol. 44, No. 151 / Friday, August 3. 1979 / Notices 


45801 


neither the Employer nor the Trustee 
will at any time have any influence upon 
the decisions of the Board of Directors 
of NACM, whose decisions regarding 
the leases will control their purchase or 
rejection by the Plan. 

7. At the end of the initial lease term, 
the lessee has three options, with the 
following consequences to the Plan: (a) 
The customer may renew the lease with 
the Plan's rights and obligations 
remaining the same as during the initial 
term; (b) the customer may purchase the 
equipment at the purchase option price, 
in which case the Plan would receive the 
proceeds; and (c) the customer may 
choose not to renew the lease or 
purchase the equipment, in which case 
the Employer would purchase the 
equipment from the Plan at the purchase 
option price. 

8. In summary, the applicant 
represents that the proposed sales of 
equipment leases by the Employer to the 
Plan meet the requirements of section 
408(a) of the Act, because: (a) The sales 
will be limited to a five year period and 
will be limited to 50 percent of Plan 
assets with the condition that no more 
than ten percent of plan assets be 
invested in the leases of any one 
customer; (b) NACM will review all 
Employer equipment leases and make 
an independent, binding decision on 
behalf of the Plan as to which leases the 
Plan will purchase; (c) perfected security 
interests will be filed on the equipment; 

(d) the Employer will guarantee the 
payment of the leases upon the lessee’s 
default or termination of the lease; and 

(e) the leases are net to the Plan and 
have averaged a net return of more than 
20 percent to the Plan over the past five 
years. 

Notice to Interested Persons 

Notice of the pending exemption and 
the right to comment and/or request a 
hearing regarding the pending 
exemption will be given to all interested 
parties, including the Trustee of the Plan 
and all active and retired participants or 
their beneficiaries within ten days of the 
publication of this notice in the Federal 
Register, by posting of the notice in all 
locations customarily used for employee 
communications and by first class mail 
to any former employees who are 
currently participants in the Plan, or 
their beneficiaries. 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4975(c)(2) 
of the Code does not relieve a fiduciary 


or other party in interest or disqualified 
person with respect to the plan to which 
the exemption is applicable from certain 
other provisions of the Act and the 
Code, including any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act, 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan solely in the 
interests of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act: nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transactions 
prohibited under section 406(b)(3) of the 
Act and section 4975(c)(1)(F) of the 
Code; 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries, and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

AH interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record. 
Comments and requests for a hearing 
should state the reasons for the writer’s 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the representations in the 
applciation, the Department is 
considering granting the requested 
exemption under the authority of section 


408(a) of the Act and section 4975(c)(2) 
of the Code and in accordance with 
procedures set forth in ERISA Procedure 
75-1 (40 FR18471 April 28.1975). If the 
exemption is granted, the restrictions of 
section 406(a), 406(b)(1) and (2), and 
407(a) of the Act, and the taxes imposed 
by section 4975(a) and (b) of the Code, 
by reason of section 4975(C)(1)(A) 
through (E) of the Code shall not apply 
until five years after the effective date of 
the exemption to the above-described 
purchase of equipment leases from the 
Employer by the Plan or the repurchase 
of such leases or the equipment being 
leased by the Employer pursuant to 
paragraph (D) below, provided that the 
following conditions are met: 

A. Upon request by the Department, 
the Trustee or other appropriate 
Fiduciaries of the Plan shall submit to 
the Department such additional 
information regarding transactions 
subject to this exemption as may be 
requested. All requests for additional 
information shall be in writing. 

B. Any sale of equipment leases to the 
Plan will be on terms at least as 
favorable to the Plan as an arm’s length 
transaction with an unrelated third 
party would be. 

C. The acquisition of an equipment 
lease from the Employer shall not cause 
the Plan to hold: (i) More than 50 percent 
of the current value (as that term is 
defined in section 3(26) of the Act) of 
Plan assets in equipment leases of the 
Employer, and (ii) more than 10 percent 
of Plan assets (as defined above) in 
equipment leases of any one lessee. 

D. Upon default by the lessee on any 
payment due under the lease, the 
Employer guarantees in writing the 
immediate payment of all remaining 
rental payments and all other amounts 
due and owing under the lease. A lease 
shall be deemed to be in default for 
purposes of this section, if a payment 
due under the terms and conditions of 
the lease is past due for 30 days; or in 
the event the lessee shall become 
insolvent, commit an act of bankruptcy, 
make an assignment for the benefit of 
creditors or a liquidating agent, offer a 
composition or extension to creditors, 
make a bulk sale; or in the event any 
proceeding, suit or action at law, in 
equity or under any of the provisions of 
the Bankruptcy Act or of amendments 
thereto for reorganization, composition, 
extension, arrangements, receivership, 
liquidation, or dissolution shall be begun 
by or against the lessee; or in the event 
of the appointment under any 
jurisdiction at law or in equity of any 
receiver of any property of the lessee; or 
in the event the condition of affairs of 
the lessee shall so change as to, in the 
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opinion of the Plan Trustee or other 
appropriate Plan fiduciaries, impair its 
security or increase its credit risk. 

E. The Plan receives adequate security 
for the property underlying the lease. 

For purposes of this exemption, the term 
adequate security means that the 
property is secured by a perfected 
security interest in the property leased, 
so that, if there is a default on the lease, 
and the security is foreclosed upon, or 
otherwise disposed of, the value and 
liquidity of the security is such that it 
may reasonably be anticipated that the 
Plan will experience no loss. 

F. Insurance against loss or damage to 
the leased property from fire or other 
hazards will be procured and 
maintained by the lessee, and the 
proceeds from such insurance will be 
assigned to the Plan. 

G. The Plan shall maintain or cause to 
be maintained for a period of six years 
from the date of each transaction such 
records as are necessary to enable the 
Department to determine whether the 
conditions of this exemption have been 
met, except that: 

1. A prohibited transaction will not be 
deemed to have occurred if due to 
circumstances beyond the control of the 
Trustee or other Plan fiduciaries, such 
records are lost or destroyed prior to the 
end or such six year period; and 

2. The Employer shall not be subject 
to civil penalty which may be assessed 
under section 502(i) of the Act, or to the 
taxes imposed by section 4975 (a) and 
(b) of the Code, if such records are not 
maintained, or are not available for 
examination as required by paragraph H 
below. 

Signed at Washington. D.G this 27lh day of 
July. 1979. 

Ian D. Lanoff, 

Administrator, Pension and Welfare Benefit 
Programs. Labor-Management Services 
Administration, Department of Labor. 

JKR Doc. 7&-238M Filed 8-2-79; *45 nm] 
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MINIMUM WAGE STUDY COMMISSION 

Meeting 

July 3a 1979. 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L 92-463), announcement is made 
of the following Commission meeting: 

Name: Minimum Wage Study Commission. 
Date: August 14.1979. 

Time: 10 a.m. 

Place: 1430 K St. NW.. Washington. D.C. 
20005. 


This meeting will be a closed 
Executive Session for the purpose of 
reviewing potential research proposals. 

Original notification of this meeting 
appeared in the Federal Register June 18. 
A cancellation notice appeared in the 
Federal Register July 25. Due to the 
number of proposals received there was 
a need to reschedule the meeting. 

Ail communications regarding this 
Commission should be addressed to: Mr. 
Louise E. McConnell, Executive Director, 
1430 K St NW„ Washington. D.C. 20005, 
(202) 376-2450. 

Louis E. McConnell, 

Executive Director. 

[FR Doc- 79-23038 Filed 8-2-79:8:45 am) 
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NUCLEAR REGULATORY 
COMMISSION 

Abnormal Occurrence Event; Nuclear 
Accident at Three Mile Island 

Section 208 of the Energy 
Reorganization Act of 1974, as amended, 
requires the NRC to disseminate 
information on abnormal occurrences 
(i.e., unscheduled incidents or events 
which the Commission determines are 
significant from the standpoint of public 
health and safety). The following 
incident was determined to be an 
abnormal occurrence using the criteria 
published in the Federal Register on 
February 24,1977 (42 FR 10950). 
Paragraph 3(a) of the General Statement 
of Policy notes that an event will be 
considered an abnormal occurrence if it 
involves a major reduction in the degree 
of protection of the public health or 
safety. The following description of the 
event also briefly lists the remedial 
actions taken to date. 

The information presented below 
should be considered preliminary since 
the sequence of events and the causes 
remain under extensive investigation. 
The total extent of corrective actions is 
dependent on the findings of ongoing 
investigations. 

Date and Place —At about 7:09 a.m. on 
March 28.1979, the NRC Region 1 office 
was notified by the licensee 
(Metropolitan Edison Company) of an 
event at the Three Mile Island Unit 2 
(TMI-2) plant. At approximately 4:00 
a.m. on March 28.1979, the Three Mile 
Island Unit 2 nuclear power plant 
experienced a loss of the feedwater 
which led to a turbine trip and later a 
reactor trip. Subsequently, a series of 
events took place that resulted in off¬ 
site releases of radioactivity and 
significant damage to portions of the 
reactor core. The sequence of events 


which led to core damage involved 
equipment malfunctions, design related 
problems and operational errors that, to 
varying-degrees, all contributed to the 
consequences of the accident. Because 
plant conditions were substantially 
degraded, improvised operating modes 
for post-accident recovery were 
required. 

Since low but intermittently changing 
radiation levels were measured off the 
plant site, and in view of the uncertainty 
associated with information then 
available on the evolving events, the 
Governor of Pennsylvania advised as a 
precautionary measure that young 
children and pregnant women within a 
5-mile radius of the plant should 
evacuate this area. Four employees of 
the licensee received radiation 
exposures somewhat in excess of the 
NRC’s quarterly occupational exposure 
limits during primary coolant sampling 
operations which took place during the 
early stages of the accident. 

Nature and Probable Consequences 

Background 

Three Mile Island Unit 2 is a 
pressurized water nuclear power plant 
located in Dauphin County, 
Pennsylvania, about 10 miles southeast 
of Harrisburg. The operating license 
(DPR-73) for TMI-2 was issued on 
February 8,1978; initial criticality was 
achieved on March 28.1978 and the 
facility went into commercial operation 
on December 3a 1978. 1 The licensed 
power level of the facility is 2772 MWt 
with a design net electrical rating of 906 
MWe. The nuclear steam supply system 
of TMI-2 was designed by Babcock & 
Wilcox Company (B&W). The architect/ 
engineer for the balance of the plant 
was Burns & Roe. 

BILUNG CODE 7590-01-M 


'The date of commercial operation la the date the 
facility was declared by the utility owner to be 
available for the regular production of electricity; it 
is usually related to satisfactory completion of 
qualification tests as specified in the purchase 
contract and to accounting policies and practices of 
the utility. Utilities sometimes declare commercial 
operation prior to the facility achieving full power 
operation. However, this was not the case with 
TMI-2; full power operation was achieved for a few 
days during December 197a 
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Figure 1 is a simplified diagram of the 
TM1-2 reactor plant. There are two 
loops in the primary coolant system. 
Water is pumped by the primary coolant 
pumps (2 in each loop) through the core 
where it absorbs the heat emitted by the 
fuel rods. The water passes through the 
primary side inside the tubes of the 
steam generators (1 in each loop) and 
flows back to the primary coolant 
pumps. Pressure in the primary system 
is controlled by the pressurizer. 
Instrumentation in the pressurizer gives 
an indication of the amount of water in 
the pressurizer. A separate system, the 
Emergency Core Cooling System 
(ECCS), is connected to the primary 
system to inject water while pressurized 
in the event of a loss-of-coolant 
accident. The ECCS consists of the high- 
pressure injection (HPI), the low- 
pressure injection (LPI) and the core 
flooding systems (CF) collectively. 
Following a loss-of-coolant accident 
(LOCA), the ECCS is automatically 
actuated. During the initial injection 
phase either the HPI, the LPI or the CF 
system will initiate, depending on 
reactor pressure. HPI and LPI take 
suction from the borated water storage 
tank (BWST) (see dotted portion of Fig. 
2). When the BWST is exhausted the 
LPI/Decay Heat Removal (DHR) pumps 
take suction from the reactor building 
sump and will provide recirculation 
through the DHR coolers to the reactor 
vessel (see Fig. 2), thus providing long¬ 
term cooling of the core. The decay heat 
removal system (Figure 2) is operable at 
low reactor coolant temperatures and 
pressures. The system can be used both 
in normal operating modes (plant 
startup from cold shutdown, plant 
shutdown, and scheduled refueling/ 
maintenance of the reactor) and in an 
emergency mode (to supply low pressure 
injection water into the reactor coolant 
system). 

In the secondary system, feedwater 
pumps supply water to the secondary 
side of the steam generators. The heat 
from the primary water is transferred to 
the secondary water which 
subsequently becomes steam. The 
secondary steam travels to the turbine 
(which turns the electrical generator) 
and on to a condenser in which the 
steam condenses back into watet The 
condensed water returns to the 
feedwater pumps via the condensate 
pumps and cleanup system. In the event 
of a malfunction in the main feedwater 
system, the auxiliary (emergency) 
feedwater system is designed to deliver 
secondary coolant to the plant's two 
steam generators to remove heat from 
the reactor core. 


BILUNG CODE 7590-01-M 
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FIGURE 2. SIMPLIFIED DECAY HEAT REMOVAL SYSTEM 
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Nature of Initial Events 

The following is a preliminary 
summary of the significant events that 
occurred at the Three Mile Island No. 2 
nuclear facility on March 28,1979, and 
in the days that followed. 

At about 4:00 a.m. on March 28,1979. 
the secondary (non-nuclear) cooling 
system of the Three Mile Island facility 
suffered a malfunction. The function and 
flow pattern for this system were 
discussed previously (see Figure 1). The 
malfunction was a loss of a condensate 
pump in the feedwater return system, 
apparently due to moisture in the 
control air of a valve. 

The malfunction in the condensate 
system caused the feedwater pumps to 
turn off (trip), which in turn caused the 
turbine-generator to turn off and stop 
generating electricity. Since the steam 
generators were not removing heat due 
to the stoppage of feedwater flow, the 
heat generated in the reactor caused 
system pressure to increase and the 
pressurizer relief valve opened to reduce 
reactor pressure. The reactor turned off 
by the rapid insertion of the plant’s 
control rods (scrammed) as designed 
and the nuclear chain reaction stopped 
leaving behind principally redisual, or 
decay heat. These events all occurred 
within the first 30 seconds following the 
initial event. 

The sequence to this point is normal 
and plant response was as expected. If 
the normal sequence were to continue, 
the auxiliary feedwater system—the 
pumps of which started within a few 
seconds of loss of main feedwater— 
should deliver secondary coolant to the 
plant’s two steam generators to remove 
heat. In addition, the pressurizer relief 
valve should close as reactor pressure 
decreases. 

However, all three of the auxiliary 
feedwater pumps which had started 
were unable to deliver flow to the steam 
generators because their flow paths 
were blocked by closed valves. After 
about 8 minutes, the operator 
established auxiliary feedwater flow by 
opening the valves. In addition, the 
pressurizer relief valve failed to close 
resulting in a loss of coolant flow path; 
this also allowed the reactor coolant 
system pressure to continue to decrease. 

As the reactor pressure reached a 
preset value (about 1600 psi), the plant’s 
Emergency Core Cooling System (ECCS) 
started as designed and began to inject 
cold water into the reactor. It is at this 
point that an indication of a rapidly 
rising pressurizer level apparently led 
the plant operators to terminate or 
throttle the ECCS flow. The volume of 
water in the pressurizer is normally 


used as an indication of total water 
inventory in the reactor coolant system. 
This is based on the entire reactor 
coolant system being full of sub-cooled 
water (i.e., below the boiling point for 
the pressure being maintained in the 
reactor coolant system) except for a 
steam volume in the top of the 
pressurizer. In the pressurizer, the water 
is heated to the boiling point by 
electrically powered heaters. During this 
transient, the pressure in the reactor 
coolant system was reduced to 
approximately the saturation pressure 
for the temperature of the coolant 
leaving the reactor core. This allowed 
steam voids, or bubbles, to form within 
the primary coolant system. Under these 
conditions the pressurizer level is not a 
reliable indication of the water 
inventory within the reactor coolant 
system. At this point, the Three Mile 
Island accident had been underway for 
11 to 12 minutes. 

Between about 1 and 2 hours after the 
turbine trip, the operators noted an 
increase in vibration in the four large 
pumps (Reactor Coolant Pumps) which 
circulate the reactor coolant through the 
reactor, and turned them off to prevent 
any damage to the pumps. The operators 
thought that natural circulation through 
the core would ensue. Two of these 
pumps are located in each of the 
primary coolant loops. It is following 
this action that damage to the nuclear 
fuel began. (See subsequent discussion 
for more details.) For the next several 
hours there was a large temperature 
difference between the coolant entering 
and exiting the nuclear core, indicating 
little or no flow of coolant through the 
core. 

The continued discharge of primary 
coolant through the stuck-open 
pressurizer relief valve caused the level 
and pressure in the reactor coolant drain 
tank to increase. This eventually caused 
the reactor coolant drain tank relief 
valve to lift and the rupture disc to fail, 
as designed, permitting the primary 
coolant to flow into the reactor building 
sump. About 8100 gallons of reactor 
coolant were automatically pumped 
from the reactor building sump to the 
auxiliary building sump tank. This 
transfer was terminated at 4:38 a.m. 
prior to any major fuel damage and was 
not resumed. The auxiliary building 
sump tank overflowed to the auxiliary 
building sump, causing water containing 
a relative low concentration of 
radioactivity to back up through floor 
drains onto the fuel handling building 
and auxiliary building floors. 

Following fuel damage the 
concentration of radioactivity in the 
reactor coolant increased by several 


orders of magnitude. A flow of this 
highly contaminated reactor coolant 
was maintained from the primary 
coolant system, through the letdown 
system and returned to the primary 
coolant system via the makeup system 
for several days following the accident. 
This flow was required to ensure 
adequate cooling of the reactor coolant 
pump bearings. Cases evolving from the 
reactor coolant in the makeup and 
letdown system were collected in the 
waste gas system. Small leaks in these 
systems were of little radiological 
significance during normal operation. 
However, following the accident, these 
leaks caused very high radiation levels 
inside the auxiliary and fuel handling 
buildings and resulted in much higher 
than normal environmental releases via 
the ventilation exhausts from these 
buildings. This flow was the principal 
pathway by which radioactivity passed 
from the damaged reactor core to the 
auxiliary building, fuel handling building 
and to the environment. 

Between 2 and 3 hours after the 
turbine trip, substantial increases in 
radiation levels were being observed at 
locations both on- and off-site. These 
readings reached values of 30 to 36 
mrem/hr at the site north gate and 20 to 
35 mrem/hr across the Susquehanna 
River in Goldsboro. Pennsylvania. The 
dome monitor inside the containment 
building was indicating radiation levels 
interpreted to be thousands of R/hr—the 
readings were scaled up on the basis of 
the monitors being shielded—while the 
monitor at the operating deck inside 
containment was indicating radiation 
levels at tens of R/hr. 

About 3 hours after the turbine trip, 
there were many indications of a sudden 
increase in in-plant radiation levels. 
Based on these increased radiation 
levels and consistent with the licensee’s 
Emergency Plan, a Site Emergency was 
declared by the Metropolitan Edison 
shift supervisor in coordination with the 
Unit 2 Superintendent, Technical 
Support. About 30 minutes later a 
General Emergency was declared by the 
Station Manager based upon a 
containment dome monitor reading of 
greater than 8 R/hour. This was 
consistent with the requirements of the 
licensee’s General Emergency 
Procedure. 

About 2.3 hours after turbine trip, the 
pressurizer relief valve was discovered 
to be open and a block valve in that 
same line was closed to stop the release 
of reactor coolant to the drain tank. 
Through the afternoon and early evening 
of March 28,1979, the licensee 
attempted to depressurize the reactor 
coolant system sufficiently to be able to 
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turn on the decay heat removal system 
(this system operates at low pressure 
and temperature). The decay heat 
removal system is the long-term cooling 
system. The system can not be activated 
as long as the pressure in the reactor is 
high. The pressure in the reactor could 
not be reduced because there was not 
enough coolant to cool the core. Without 
adequate cooling the primary system 
was repressurized. Loss of sufficient 
coolant resulted in fuel damage and 
subsequent release of hydrogen and 
other gases. The formation of these 
gases further prevented the circulation 
of coolant around the core. 

After repressurization (about 8:00 p.m. 
on March 28,1979), one of the main 
reactor coolant pumps in loop A was 
restarted and flow through the reactor 
core was established. Heat was being 
transferred out of the reactor through 
one steam generator, through the turbin^ 
bypass line, and to the condenser. The 
primary system was maintained at a 
pressure of 1000 psi and a temperature 
of 280 C F. 

Reactor cooling essentially remained 
in this mode until approximately 2:00 
p.m. on April 27,1979 when the reactor 
coolant pump was intentionally tripped 
and reactor core cooling was through 
natural circulation of the primary 
coolant initially through two steam 
generators. After approximately 12 
hours, one steam generator was 
isolated. By early July 1979, core flow 
was being provided by natural 
circulation; core cooling was being 
maintained by steaming the “A” steam 
generator through the turbine bypass 
valve to the main condensor. Average 
coolant temperature was 165°F and the 
highest incore thermocouple indication 
was 270°F. Primary pressure was about 
275 psi. Preparations are now almost 
completed for the next phase of the cool 
down process. To accomplish this cool 
down the piping to the “B" S.G. has been 
modified. The modification will allow 
water from the tube side of a new heat 
exchanger to be circulated through the 
secondary side of the “B” S.G. to remove 
the heat of the reactor coolant. The 
system will be a closed loop and that 
portion of the system that will remove 
heat directly from the steam generator 
has been designed to operate at a higher 
pressure than the reactor coolant system 
pressure, thus assuring that if there were 
any leakage it would be into the reactor 
coolant system instead of out of that 
system. 

NRC Response to Accident 

At about 7:00 a.m. on March 28.1979, 
the licensee notified the State of 
Pennsylvania. At 7:09 a.m., the licensee 


reached the NRC Region I office in King 
of Prussia, Pennsylvania, and by 8:15 
a.m. the NRC Incident Response Center 
in Bethesda, Maryland, was operating. 

By 10:05 a.m., the first NRC Response 
Team was on the site, a group of five 
inspectors from the NRC Region I office. 
NRC had 11 people and a mobile 
laboratory van (for radiological analysis 
of air and other environmental samples) 
from the Region I office onsite by 
evening; radiological assistance teams 
from Brookhaven National Laboratory 
were monitoring the site vicinity from 
mid-afternoon of March 28,1979. NRC 
strength at the site increased to 29 on 
Thursday and 83 on Friday, March 30, 
1979. On March 31, NRC placed 
thermoluminescent dosimeters at 37 
locations off-site to supplement those 
already placed by the licensee, in 
accordance with its license, and those of 
other agencies that were monitoring the 
site and its environs. 

Initial Consequences 

From March 28,1979 on, there were 
continuing releases of radioactive gas 
evolving from the reactor coolant and 
being released from the letdown and 
makeup systems. Efforts to halt these 
releases were unsuccessful and the 
releases increased. On Firday morning, 
March 30,1979, this situation led to a 
decision by Governor Thornburgh to 
recommend a precautionary evacuation 
of preschool children and pregnant 
women from within the 5-mile zone 
nearest the reactor. 

NRC received the cooperation of 
Pennsylvania State government officials 
as well as other Federal agencies. 
Nowhere was this cooperation more 
apparent than in the vitally important 
area of radiological monitoring. In 
addition to the licensee’s off-site 
monitoring stations and surveys on- and 
off-site, the Department of Energy’s 
Aerial Monitoring Survey airplane was 
on station over the site within a few 
hours. Personnel from the Pennsylvania 
State Bureau of Radiological Health 
were making measurements from 
Thursday afternoon onward. 

Radiological monitoring efforts were 
also carried out by NRC, DOE, HEW, 
and EPA monitoring teams. The 
assessment of off-site releases of 
radioactivity is discussed in more detail 
in a subsequent section. 

On Friday, March 30,1979, it was 
recognized that the early overheating of 
the reactor had resulted in the formation 
of a substantial quantity of hydrogen 
gas, some of which was thought to have 
collected in the reactor pressure vessel 
above the core. Reaction of overheated 
zirconium with steam or water results in 


formation of zirconium oxide and 
hydrogen (the reaction starts at about 
1800°F). One concern was that if the 
reactor pressure was decreased, the 
hydrogen bubble would expand and 
thus interfere with the flow of cooling 
water through the core. Another was 
that if oxygen (O a ) generated by 
radiolysis of water accumulated, there 
would be the potential for forming an 
explosive mixture of hydrogen and 
oxygen. This latter concern was later 
determined to be unwarranted since 
further analysis indicated that the O a 
generated by radiolysis of primary 
water would recombine in the hydrogen- 
rich conditions of the reactor system, 
and little, if any, free oxygen could be 
evolved to collect in the bubble. 

BILLING CODE 7590-01-* 










45808 Federal Register / Vol. 44, No. 151 j Friday. August 3, 1979 / Notices 



FIGURE 3. SIMPLIFIED MAKEUP & PURIFICATION SYSTEM 
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Over the following few days, the 
bubble was reduced to negligible size by 
degassing with the pressurizer spray 
and letdown flow (see Figure 3) and by 
gas dissolving in the reactor coolant 
water. Some degassing takes place 
when the coolant is sprayed into the 
pressurizer. The spray condenses some 
of the steam lowering the pressure and 
increasing the surface area of the 
coolant in the pressurizer which 
releases some hydrogen and other non¬ 
condensible gases. These gases collect 
at the top of the pressurizer and are 
vented to the pressurizer relief tank. 
Apparently because the rupture disc on 
the relief tank had ruptured, the 
pressurizer was being vented into 
containment periodically. Degassing can 
also take place in the letdown flow, 
which is one of the functions of the 
makeup, purification and chemical 
addition systems. The letdown flow first 
passes through the letdown coolers 
where it is cooled and reduced in 
pressure (see dotted lines of Fig. 3). The 
pressure is further reduced by passing 
through the letdown orifices. This 
reduction in pressure releases hydrogen 
and other gases. The flow can then 
either go directly through the filters or 
through the demineralizer system and 
into the makeup tank. The makeup tank 
contains a layer of hydrogen. The 
hydrogen blanket is established by 
raising the tank water level and purging 
with nitrogen gas. The hydrogen 
introduced in the makeup tank is 
dissolved in the coolant by combining 
with any free oxygen while the fission 
gases present are removed by 
continuous venting of the makeup tank 
to the waste gas processing system. The 
pressurizer was vented to the 
containment periodically. Subsequently, 
a hydrogen recombiner was made 
operational to reduce the hydrogen 
concentration in the containment 
building atmosphere. A hydrogen 
recombiner is part of the gas waste 
processing system. The contaminated 
hydrogen gas in the makeup tank mixes 
with the nitrogen present and is pumped 
to the recombiner where oxygen is 
added to reduce the hydrogen content 
by oxidizing it to water vapor. Thus, the 
period of immediate crisis passed and 
the reactor cooldown process could 
proceed without the hydrogen bubble 
posing any safety problems. 

Preliminary Evaluation of TMI-2 Fuel 
Damage 

Examinations of data from core 
thermocouples, incore and excore ion 
chambers, and analyses of core 
parameters such as primary coolant 
pressure for the first dozen hours of the 


transient show three time periods where 
a significant fraction of the core was 
uncovered; that is, three time periods 
during which portions of the fuel 
assemblies were cooled by steam rather 
than by pressurized water (which is the 
normal cooling method). 

It was during these periods of 
deficient cooling that extensive damage 
to the fuel is thought to have occurred. 
This damage occurred primarily by 
oxidation of zirconium alloy 
components of the fuel assemblies 
which were embrittled and lost 
structural integrity in the affected 
regions of the core. Estimates of the 
extent of damage were calculated from 
fission product and hydrogen releases 
inside the plant and radiochemical 
analysis of the reactor coolant water. 
These analyses indicated that severe 
cladding oxidation occurred and that 
most, if not ail, fuel rods sustained some 
damage. The preliminary conclusion, 1 2 is 
that there is a region of extensive 
structural damage, probably 
concentrated in the upper 40% of the 
core with greater damage toward the 
center region of the core. However, the 
lower and peripheral portions of the 
core are believed to have retained their 
basic structural integrity. The highest 
fuel temperature during the transient is 
estimated to be well below the 5100” F 
fuel melting point. 

Preliminary Assessment of 
Consequences of Qff-Site Releases 

The primary radioactive materials 
released from TMI-2 to the environment 
appear to have been xenon-133 (half-life 
5.3 days) and xenon-135 (half-life 9.2 
hours) and traces of radioactive iodine, 
primarily iodine-131. This is 
substantiated by consideration of the 
known course of events, knowledge that 
the effluents were released through 
particulate and iodine filters, and from 
subsequent environmental 
measurements in the diffusing 
radioactive plume. Particulate 
radionuclides, such as strontium-90 and 
alpha emitters, should either have been 
retained in the fuel or if released from 
the fuel should have remained in the 
coolant water. EPA has been designated 
by the White House as the lead agency 
for coordinating the collecfion and 
documentation of the environmental 
radiation data obtained by all the 
Federal agencies involved in monitoring 
in the vicinity of Three Mile Island. The 
NRC plans to request that they ensure 
appropriate measurements are made to 


1 Firm. Final conclusions as to the condition of the 

fuel cannot be reached until the fuel is removed 
from the reactor. It may be quite some time before 
that can be accomplished. 


confirm this position on strontium and 
alpha-emitter levels. These elements 
have not been detected in the 
environment in the vicinity of TMI nor 
in the reactor containment or gas decay 
tanks. Based on the physical and 
chemical nature of these radionuclides, 
they would not be released from the 
plant under the conditions of the TMI 
accident. Some of the radioactive 
krypton isotopes such as krypton-57, 
krypton-85m and krypton-88 may have 
been released with the radioactive 
xenons. However, these are all 
relatively short-lived radionuclides and 
none of the reported gamma-ray spectral 
analyses detected any measurable 
quantities of these krypton isotopes. 

An interagency team from the NRC, 
the Department of Health, Education, 
and Welfare (HEW), and the 
Environmental Protection Agency (EPA) 
has estimated the collective radiation 
dose received by the approximately 2 
million people residing within 50 miles 
of the Three Mile Island Nuclear Station 
resulting from the accident of March 28, 
1979 (see NUREG-0558). The estimates 
are for the period from March 28 through 
April 7,1979, during which releases 
occurred that resulted in increased 
exposure to the offsite population. The 
principal dose estimate is based upon 
ground level radiation measurements 
from integrating thermoluminescent 
dosimeters located within 15 miles of 
the site. These estimates assume that all 
the exposure recorded by the dosimeters 
was from gamma radiation. This 
assumption would overestimate the total 
body dose in a situation where beta 
radiation was contributing to the 
dosimeter response. 

The collective dose to the total 
population within a 50-mile radius of the 
plant has been estimated to be 3300 
person-rem. This is the mean of four 
separate estimates that range between 
1600 and 5300 person-rem. The range of 
the collective dose values is due to 
different methods of extrapolating from 
the limited number of dosimeter 
measurements. An estimate provided by 
the Department of Energy (2000 person- 
rem) also falls within this range. The 
maximum hypothetical individual dose 
off-site was less than 100 mrem due to 
the accident, as compared to the natural 
background radiation dose of about 100 
to 125 mrem per year for the area. 

The projected number of excess fatal 
cancers due to the accident that could 
occur over the remaining lifetime of the 
population within 50 miles is 
approximately one. The number of fatal 
cancers that would be normally 
expected in a population of this size 
over its remaining lifetime had the 
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accident not occurred is estimated to be 
325,000. The projected total number of 
excess health effects, including all cases 
of cancer (fatal and non-fatai) and 
genetic ill health to all future 
generations, is approximately two.* 

These health effects estimates were 
derived from intermediate risk estimates 
within the ranges presented in the 1972 
report of the Advisory Committee on the 
Biological Effects of Ionizing Radiation 
(BE1R) of the National Academy of 
Sciences. Preliminary information on the 
recently updated version of this report 
indicates that these estimates will not 
be significantly changed. 

It should be noted that there exists a 
small minority of the scientific 
community that believes the risk factors 
may be as much as two to ten times 
greater than the estimates of the 1972 
BE1R report. There also exists a larger 
minority of the scientific community that 
believes that the estimates in the 1972 
HEIR report are two to ten times larger 
than they should be for low doses of 
gamma and beta radiation. 

Cause or Causes —The details of the 
accident continue to be extensively 
investigated. However, based on the 
partial investigations to date, there are 
six main factors that appear to have 
caused or increased the severity of the 
accident. The apparent factors include 
combinations of personnel error, design 
deficiencies, and component failures. 
Specifically, they are: 

1. At the time of the initiating event, 
loss of feedwater, both of the auxiliary 
feedwater systems, a total of three 
separate valves, were valved out of 
service. This was a violation of the plan! 
Technical Specifications which are par! 
of the facility’s Operating License. 

2. The pressurizer relief valve, which 
opened during the initial pressure surge, 
failed to close when the pressure 
decreased below the actuation level. Il 
was over 2 hours before the operators 
discovered that the valve did not reseat. 

3. Following rapid depressurization of 
the pressurizer, the pressurizer level 
indication may have led to erroneous 
inferences of high level in the reactor 
coolant system. The pressurizer level 
indication apparently led the operators 
to prematurely terminate high pressure 
injection flow, even though substantial 
voids existed in the reactor coolant 
system. 


‘Comparable numbers Cor population within u 5- 
rnile radius of the plan! are as follows: The average 
individual dose was 17 mrem to the about 28,820 
people in the area, resulting hi about 490 person 
rems. The normally expected number of fatal 
cancers (exclusive of the accident) would be about 
4300 . The projected number of excess fatal cancers 
due to the accident is about 0.1 and the projected 
total number of excess health effects is about 0.2 to 
0.3. 


4. Gases continue to be evolved from 
the primary coolant via the letdown 
system. Leaks in the waste gas system 
allowed this highly radioactive gas to 
enter the auxiliary building and fuel 
handling building atmosphere. 

Ultimatley the gases were discharged to 
the evironment via the ventilation 
systems after being Filtered. This was 
the principal source of the offsite release 
of radioactive noble gases. 

5. Subsequently, the high pressure 
injection system was intermittently 
operated attempting to control primary 
coolant inventory losses through the 
pressurizer relief valve, apparently 
based on pressurizer level indication. 
Due to the presence of steam and/or 
noncondensible voids elsewhere in the 
reactor coolant system, this led to a 
further reduction in primary coolant 
inventory. 

e.Tripping of all reactor coolant 
pumps during the course of the transient 
to protect against pump damage due to 
pump vibration led to fuel damage since 
voids in the reactor coolant system 
prevented effective core cooling by 
natural circulation. 

Actions Taken To Prevent Recurrence 

Ucensee/Vendor —Both the licensee 
and the nuclear steam supply system 
supplier (B&W) continue to actively 
investigate the accident to achieve a full 
understanding of the incident and to 
take appropriate corrective actions. 
B&W is studying changes necessary 
both at this plant and the other plants it 
has designed. Licensees with B&W 
plants have been shut down (as 
described below) and have been 
directed to make changes in operator 
training, procedures, and equipment 
design. The licensee of TMI-2 is also 
investigating procedures for cleanup of 
radioactive contamination within the 
plant, removal of the damaged core, and 
recovery operations. 

NRC —An extensive investigation of 
the accident is being conducted by the 
NRC, not only to determine the design 
and procedural changes required of the 
licensee/vendors, but also to reexamine 
NRC's current regulations and nuclear 
power plant review procedures, NRC’s 
incident response procedures, 
evacuation procedures for the 
populations around nuclear sites, etc. 

However, certain actions have been 
determined appropriate with regard to 
nuclear plants similar to Three Mile 
Island to prevent recurrence of this 
accident and NRC has taken or is taking 
the following specific steps: 

By April 2, an inspector was assigned 
full lime at each operating plant having 
a B&W reactor. 


An NRC Inspection and Enforcement 
(IE) Bulletin (79-05) was transmitted on 
April 1 directing licensees operating 
B&W reactors to perform a series of 
specific reviews and actions. NRC 
onsite inspectors are monitoring 
compliance with this Bulletin. The NRC 
headquarters staff is reviewing the 
responses and are acting on them 
accordingly. 

A second IE Bulletin (79-05A) was 
transmitted to all B&W reactor 
operators on April 5 to provide specific 
operating instructions based on our 
present understanding of the events at 
Three Mile Island. 

To assure that the Bulletins are fully 
understood and followed, the full-time 
inspector at each of the operating plants 
having B&W reactors will receive or 
have received additional assistance 
from the NRC regional offices to assure 
that some inspection activities will 
occur during each shift. The assigned 
inspector at each plant will thus be in a 
position fo assure that plant operations 
on all shifts reflect a clear awareness of 
the factors which contributed to the 
situation at Three Mile Island. The NRC 
regional and headquarters staffs will 
stay in close touch with the NRC 
inspectors onsite to ensure that the NRC 
instructions to the licensees are 
understood and are being followed. 

The Commission has sent a telegram 
to each of the licensees with B&W 
reactors to underscore the seriousness 
with which the Commission views this 
situation. 

Additional IE Bulletins (79-06. 79-06A, 
79-06B) were transmitted on April 11 
and April 13 to all operators of 
Westinghouse and Combustion 
Engineering designed pressurized water 
power reactors (PWRs), relating aspects 
of the accident having general 
applicability to PWRs and identifying 
certain actions to be taken. 

An additional IE Bulletin (79-08) was 
transmitted on April 14 to all operators 
of boiling water reactors (BWRs) 
relating aspects of the accident having 
applicability to BWRs and identifying 
certain actions to be taken. 

An additional IE Bulletin (79-05B) wa9 
transmitted on April 2 to all B&W plants 
with operating licenses for action and 
all other plants with operating licenses 
or construction permits for information. 

Additionally, an NRC Task Force on 
Generic Review of Feedwater 
Transients in B&W Reactors was formed 
in early April to examine the reactor 
and plant systems at these plants that 
provide protection against feedwater 
transients, The Task Force issued its 
report (NUREG-0560) with finding and 
recommendation on May 11,1979. The 
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recommendations for longer term study 
are being reviewed at this time. An NRC 
status report on feedwater transients in 
B&W plants was issued on April 25, 

1979. Since early April and continuing 
into May, the NRC staff has conducted a 
series of meetings with licensees and 
vendors to discuss the licensee response 
to the I&E Bulletins. The staff has 
initiated its review of response to the 
l&E Bulletins. 

Based upon the NRC status report on 
feedwater transients in B&W plants and 
initial review of the I&E Bulletin 
responses for the operating B&W plants, 
further procedural, training and design 
changes appeared to be required. As a 
result, the licensees of the operating 
B&W facilities indicated that they would 
voluntarily shut down. Those plants that 
were already shut down for 
maintenance or refueling indicated that 
they would remain down, until these 
changes were made in their facility’s 
design and procedures. Confirmatory 
shutdown orders were issued by the 
NRC to Duke Power Company operating 
Oconee Units 1-3 and the Sacramento 
Municipal Utility District operating 
Rancho Seco on May 7,1979. On May 
18,1979, a letter was sent to Duke Power 
Company which allowed for the 
continued operation of Oconee Unit 1 
and restart of Oconee Units 2 and 3. 
Confirmatory shutdown orders were 
issued to Arkansas Power and Light 
(Arkansas Unit 1) on May 18,1979, 
Florida Power Company (Crystal River 
Unit 3) and Toledo Edison (Davis Besse 
Unit 1) on May 17,1979. Appropriate 
action will be taken with respect to 
Metropolitan Edison (TMI-1 and 2). 

Plant restarts are being or have been 
approved on a case-by-case basis. 

The NRC is continuing to have on-site 
staff at TMI to assure that: (1) TMI-2 
achieves a safe cold shutdown 
condition, and (2) radwaste cleanup and 
recovery operations are conducted in a 
safe manner such that occupational 
exposures and releases off-site are as 
low as reasonably achievable. 

As indicated, there are continuing 
investigations of this accident 
underway. In addition, the NRC staff is 
reviewing the implications of this 
accident to all licensed power reactors. 
Further actions will be considered and 
implemented as necessary based on the 
ongoing staff studies, and the ongoing 
Presidential, Congressional and NRC 
investigations. An interim sequence of 
events developed by NRC’s Office of 
Inspection and Enforcement 
investigation team for operating events 
which occurred at TMI-2 on March 28. 
1979 was presented to the Commission 
on May 17,1979. A further briefing, 


which included radiological monitoring 
at TMI-2. was given to the Commission 
on June 21,1979 by NRC’s Office of 
Inspection and Enforcement. 

Updates on TMI-2 and its impacts on 
operating reactors and the reactor 
licensing process will be provided in the 
quarterly Abnormal Occurrence Reports 
to Congress. 

Dated at Washington, D.C, this 30th day of 
July 1979. 

For the Nuclear Regulatory Commission. 
Samuel). Chilk, 

Secretary of the Commission . 

|FR Doc 79-23977 FUed 8-2-79: 8:45 am| 

BILUNG CODE 7590-01-M 


(Docket Nos. S50-599, S50-6001 

Atomic Safety and Licensing Board, 
Commonwealth Edison Co., et al. 
(Carroll County Site); Order 
Rescheduling Special Prehearing 
Conference 

The Board’s Order, dated July 10, 

1979, scheduling a Special Prehearing 
Conference in this matter on August 15, 
1979 in Savanna, Illinois is rescinded. 

Pursuant to 10 CFR § 2.751a, on 
September 19,1979 (and on September 
20,1979, if necessary) beginning at 9:30 
a.m., local time, a Special Prehearing 
Conference will be held in the Nahman 
Diehl Auditorium, Intersection of U.S. 64 
and Illinois 78, Ml. Carroll, Illinois 61053, 
in order to: 

1. Permit identification of the key 
issues in the proceeding; 

2. Take any steps necessary for 
further identification of the issues; 

3. Consider all intervention petitions 
to allow the presiding officer to make 
such preliminary or Final determinations 
as to the parties to the proceeding as 
may be appropriate; and 

4. Establish a schedule for further 
actions in the proceeding. 

Further, pursuant to 10 CFR 
§ 2.7149(b), as amended, not later than 
fifteen (15) days prior to the holding of 
the Special Prehearing Conference, any 
person who filed a petition for leave to 
intervene shall file a supplement to his 
petition to intervene which must include 
a list of contentions which petitioner 
seeks to have litigated in the matter and 
the bases for each contention set forth 
with reasonable specificity. 

Limited appearance statements will 
not be received at the above mentioned 
conference, but will be received at any 
subsequent prehearing and/or at the 
beginning of the evidientiary hearing. 

It is so ordered. 

Dated at Bethesda, Maryland this 30th day 
of July 1979. 


For The Atomic Safety and Licensing 
Board. 

John F. Wolf. 

Chairman. 

(FR Doc. 79-23963 Ftled 8-2-79: 8:45 ura| 

BILLING CODE 7590-01-M 


(Dockets Nos. 50-269, 50-270 and 50-2871 

Duke Power Co., Issuance of 
Amendments to Facility Operating 
Licenses 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendments Nos. 77, 77, & 74 to 
Facility Operating Licenses Nos. DPR- 
38, DPR-47 and DPR-55. respectively, 
issued to Duke Power Company, which 
revised the Technical Specifications for 
operation of the Oconee Nuclear 
Station, Units Nos. 1, 2 and 3, located in 
Oconee County, South Carolina. The 
amendments are effective as of the date 
of issuance. 

These amendments revise the 
Technical Specifications by upgrading 
the qualifications of the Site Health 
Physicist (Radiation Protection 
Manager). 

The application for the amendments 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commissions rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter 1, which are set forth in the 
license amendments. Prior public notice 
of these amendments was not required 
since the amendments do not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of these amendments will 
not result in any significant 
environmental impact and that pursuant 
to 10 CFR § 51.5(d)(4) an environmental 
impact statement or negative 
declaration and environmental impact 
appraisal need not be prepared in 
connection with the issuance of these 
amendments. 

For further details with respect to this 
action, see (1) the application for 
amendments dated March 21,1979, (2) 
Amendments Nos. 77 r 77, & 74 to 
Licenses Nos. DPR-38, DPR-47 and 
DPR-55, respectively, and (3) the 
Commission's related Safety Evaluation. 
All of these items are available for 
public inspection at the Commission's 
Public Document Room, 1717 H Street, 
N.W., Washington, D.C. and at the 
Oconee County Library. 201 South 
Spring Street, Waihalla, South Carolina. 
A copy of items (2) and (3) may be 
obtained upon request addressed to the 
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U.S. Nuclear Regulatory Commission. 
Washington, D.C. 20555, Attention: 
Director. Division of Operating Reactors. 

Dated at Bethesda, Maryland this 20th day 
of July 1979. 

For the Nuclear Regulatory Commission. 
Robert W. Reid, 

Chief. Operating Reactors Branch # 4 . 

Division of Operating Reactors. 

(FR Doc. 79-23964 Filed 8-2-79:8:45 am) 

BILLING COOE 7590-01-M 


(Docket No. 50-302] 

Florida Power Corp., et al.; Issuance of 
Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 22 to Facility 
Operating License No. DPR-72, issued to 
the Florida Power Corporation, City of 
Alachua, City of Bushnell. City of 
Gainesville, City of Kissimmee, City of 
Leesburg, City of New Smyrna Beach 
and Utilities Commission, City of New 
Smyrna Beach, City of Ocala, Orlando 
Utilities Commission and City of 
Orlando, Sebring Utilities Commission, 
Seminole Electric Cooperative, Inc., and 
the City of Tallahassee (the licensees) 
which revised the Technical 
Specifications for operation for the 
Crystal River Unit No. 3 Nuclear 
Generating Plant (the facility) located in 
Citrus County. Florida. The amendment 
is effective as of the date of issuance. 

This amendment modifies the 
Technical Specifications to upgrade flow 
rate test requirements associated with 
emergency core cooling system 
modifications. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter 1, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since the amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
§ 51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see (1) the application for 


amendment dated July 13,1979. (2) 
Amendment No. 22 to License No. 

DPR—72, and (3) the Commission’9 
related Safety Evaluation. Ail of these 
items are available for public inspection 
at the Commission's Public Document 
Room, 1717 H Street, N.W., Washington, 
D.C., and at the Crystal River Public 
Library, Crystal River. Florida. A copy 
of items (2) and (3) may be obtained 
upon request addrssed to the U.S. 
Nuclear Regulatory Commission, 
Washington. D.C. 20555, Attention: 
Director, Division of Operating Reactors. 

Dated at Bethesda. Maryland, this 23rd day 
of July 1979. 

For the Nuclear Regulatory Commission. 
Robert W. Reid, 

Chief. Operating Reactors Branch # 4. 

Division of Operating Reactors. 

(FR Doc 79-23965 Filed 8-2-79:8 45 am] 

BILUNG COOE 7590-01-41 


[Docket No. 50-219) 

Jersey Central Power & Light Co.; 
Issuance of Amendment to Provisional 
Operating License 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 39 to Provisional 
Operating License No. DPR-16, issued to 
Jersey Central Power & Light Company 
(the licensee), which revised the 
Technical Specifications for operation of 
the Oyster Creek Nuclear Generating 
Station (the facility) located in Ocean 
County, New Jersey. The amendment is 
effective as of its date of issuance. 

The amendment: (1) adds a limiting 
safety system setting for the automatic 
initiation of the Isolation Condenser on 
a reactor low-low water level signal 
(Section 2.3), (2) revises Table 3.1.1 to 
reflect the change in (1) above, (3) adds 
the assembly Average Power Void 
Relationship for all fuel types in the 
reactor (Section 3.10.c), (4) removes 
Figure 3.10-2 and the reference to Figure 

3.10- 2 from Section 3.10.A, and (5) 
removes the word interim from Figure 

3.10- 9, which was inadvertantly 
included in the title of this Figure during 
the issuance of License Amendment No. 
35. dated May 30.1979. 

The application for amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 


since the amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
§ 51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated May 23,1979. and the 
licensee's submittal dated May 19,1979, 

(2) Amendment 39 to License No, DPR- 
16, (3) the Commission’s related Safety 
Evaluation, (4) Amendment Nos. 35 and 
36 dated May 30.1979 and the related 
Safety Evaluations, and (5) the 
Commission's letter and Safety 
Evaluation Report dated May 30,1979. 
All of these are available for public 
inspection at the Commission’s Public 
Document Room. 1717 H Street, N.W., 
Washington, D.C., and at the Ocean 
County Library, Brick Township Branch, 
401 Chambers Bridge Road, Brick Town, 
New Jersey 08723. A copy of items (2), 

(3) , (4), and (5) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director. Division 
of Operating Reactors. 

Dated at Bethesda. Md. this 23rd day of 
July 1979. 

Dennis L Ziemann. 

Chief Operating Reactors Branch No. 2. 
Division of Operating Reactors. 

(FR Doc. 79-23966 Filed 8-2-79; 5 45 am) 

BILUNG COOE 7590-01-M 


[Docket Nos. STN 50-568 and STN 50-569] 

New England Power Co„ et al.. 
Suspension of Schedule for Receipt of 
Comments on Draft Environmental 
Statement (NUREG- 0529 ) 

In the Federal Register published June 
5.1979 (44 FR 32327) a due date of 
August 7,1979. was set up for receipt of 
comments on the Draft Environmental 
Statement (NUREG-0529) related to the 
proposed construction of NEP1 and 2. 
This due date is hereby suspended until 
further notice. 

If this review is reactivated, another 
Federal Register notice will be published 
initiating a new comment period. 

Dated at Bethesda. Maryland, this 30th day 
of July. 1979. 
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For the Nuclear Regulatory Commission. 
Phillip C Cota, 

Acting Chief, Environmental Projects Branch 
1, Division of Site Safety and Environmental 
Analysis. 

[FR Doc. 70-23987 Filed 8-2-79; 8:45 ajn.J 

BILLING CODE 7590-01-M 


[Docket Nos. 50-245 and 50-336] 

Northeast Nuclear Energy Co., et al.; 
Issuance of Amendments to Operating 
Licenses 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment Nos. 63 and 54 to 
Provisional Operating License No. DPR- 
21 and Facility Operating License No. 
DPR-65, respectively, to Northeast 
Nuclear Energy Company, The 
Connecticut Light and Power Company, 
The Hartford Electric Light Company, 
and Western Massachusetts Electric 
Company, which revised the Technical 
Specifications for operation of the 
Millstone Nuclear Power Station, Unit 
Nos. 1 and 2, located in the Town of 
Waterford, Connecticut. The 
amendments are effective as of their 
date of issuance. 

The amendments revise the provisions 
contained in Section 6 of the Technical 
specifications to reflect recent 
organizational changes within the 
Northeast Nuclear Energy Company. 

The application for the amendments 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter I. which are set forth in the 
license amendments. Prior public notice 
of these amendments was not required 
since the amendments do not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of these amendments will 
not result in any significant 
environmental impact and that pursuant 
to 10 CFR § 51.5(d)(4) an environmental 
impact statement or negative 
declaration and environmental impact 
appraisal need not be prepared in 
connection with issuance of these 
amendments. 

For further details with respect to this 
action, see (1) the application for 
amendments dated February 28.1979, 
and (2) Amendment Nos. 63 and 54 to 
License Nos. DPR-21 and DPR-65, 
respectively, including the Commission’s 
letter of transmittal. All of these items 
are available for public inspection at the 
Commission’s Public Document Room, 


1717 H Street. NW., Washington. D.C., 
and at the Waterford Public Library, 
Rope Ferry Road, Route 156, Waterford, 
Connecticut. A copy of item (2) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington. D.C. 20555, Attention: 
Director, Division of Operating Reactors. 

Dated at Bethesda, Maryland, this 19th day 
of July 1979. 

For the Nuclear Regulatory Commission. 
Dennis L. Ziemann. 

Chief Operating Reactors Branch &2, 

Di vision of Operating Reactors . 

[FR Doc. 79-23968 Filed 6-2-79:8:45 urn] 

BILLING COOE 7590-01-M 


[Docket No. 40-8698] 

Plateau Resources, Ltd.; Availability of 
Final Environmental Statement for 
Shooterlng Canyon Uranium Project 

Pursuant to the National 
Environmental Policy Act of 1969 and 
the United States Nuclear Regulatory 
Commission's regulations in 10 CFR Part 
51. notice is hereby given that a Final 
Environmental Statement prepared by 
the Commission’s Office of Nuclear 
Material Safety and Safeguards related 
to the Shootering Canyon Uranium 
Project in Garfield County. Utah, is 
available for inspection by the public in 
the Commission’s Public Document 
Room at 1717 H Street, N.W., 
Washington, D.C. The Final Statement is 
also being made available at the Utah 
State Clearinghouse, ATTN: Lorayne 
Tempest, Assistant State Planning 
Coordinator, 124 State Capital, Salt Lake 
City, Utah 84111, and the Five County 
Association of Governments 
Organization, P.O. Box 0, 620 South 400 
East, St. George. Utah 84770. 

The notice of availability of the Draft 
Environmental Statement for the 
Shootering Canyon Uranium Project and 
requests for comments from interested 
persons was published in the Federal 
Register on February 20,1979 (44 FR 
10443). The comments received from 
Federal agencies, State and local 
officials, and interested members of the 
public have been included as 
appendices to the Final Environmental 
Statement. 

Copies of the Final Environmental 
Statement (Document No. NUREG-0583) 
may be purchased for $10.75 a printed 
copy and $3.00 for microfiche from the 
National Technical Information Service, 
Springfield. VA. 22161, on or about 
August 17,1979. 

Dated at Silver Spring, Maryland this 20th 
day of July 1979. 


For the Nuclear Regulatory Commission. 

Ross A. Scarano, 

Chief Uranium Recovery Licensing Branch . 
Division of Waste Management. 

[FR Doc. 79-23989 Filed 8-2-79: 8:46 amj 

BILLING CODE 7590-01-M 


(Docket No. PRM-34-1) 

Tech/Ops; Denial of Petition for 
Rulemaking With Regard to the 
Surface Radiation Level Limit for 
Radiographic Exposure Devices 

Notice is hereby given that a petition 
for rulemaking, submitted to the Nuclear 
Regulatory Commission by letter dated 
April 15,1977, by Tech/Ops, Radiation 
Products Division, 40 South Avenue, 
Burlington, Massachusetts, has been 
denied. The petition requested the NRC 
to amend its regulations in 10 CFR Part 
34, "Licenses for Radiography and 
Radiation Safety Requirements for 
Radiographic Operations.** This petition 
is being denied by the Executive 
Director for Operations in accordance 
with 10 CFR 1.40(o). 

The petitioner requested the NRC to 
revise 10 CFR 34.21, "Limits on levels of 
radiation for radiographic exposure 
devices and storage containers,” to read 
as follows: 

With the sealed source in the shielded or 
"off* position, radiographic exposure devices 
and storage containers for sealed sources 
shall have no radiation level in excess of 100 
milliroentgens per hour at five centimeters 
from any exterior surface of the device and 
10 milliroentgens per hour at one meter from 
any exterior surface of the device. 
Compliance with the exposure limits shall be 
determined by measurements averaged over 
a cross sectional area of ten square 
centimeters with no linear dimension greater 
than five centimeters. 

A notice of filing of petition. Docket 
No. PRM-34-1, was published in the 
Federal Register on May 19.1977 (42 FR 
25787). The comment period expired July 
18,1977. No public comments were 
received on this petition although 6 
comments were received on a similar 
petition (PRM-20-9) to amend Part 20. 

The petitioner said that it is not 
possible to measure radiation exposure 
levels exactly on the surface of a 
radiographic exposure device using a 
detector of finite size. It is also not 
possible to measure the radiation 
exposure level at each and every point 
on the surface with a finite size detector 
because the detector must necessarily 
average the radiation exposure over the 
volume of the detector. The petitioner 
stated that a measurement at 5 
centimeters from the surface and 
averaged over a cross-sectional area of 
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10 centimeters is possible to make with 
commonly available instruments. 

The petitioner has stated that the 
present regulation results in inconsistent 
measurements between people using 
different size detectors. At times these 
inconsistencies have resulted in 
disagreements over whether a 
radiographic exposure device met the 
requirements of 5 34.21. 

The petitioner also filed a petition for 
rulemaking (PRM-20-9) for a similar 
change in § 20.205(c)(2), which deals 
with allowable radiation levels for 
packages to be transported. This 
petition was denied on April 13,1979 (44 
FR 22232). 

The staff has considered the 
advantages and disadvantages in 
changing the radiation exposure level 
limit in § 34.21 from 200 milliroentgens 
per hour at the surface to 100 
milliroentgens per hour at a distance of 
5 centimeters from the surface of 
radiographic exposure devices. It has 
been concluded that such a change 
would not be advisable based on the 
following considerations: 

(1) Making the suggested change in 
Part 34 while not making the 
corresponding change in Part 20 would 
mean that radiographic exposure 
devices shipped without an overpack 
would have to meet two different 
requirements for limits on radiation 
levels. Changing only Part 34 would not 
solve the petitioner’s problem because 
the devices would still sometimes be 
covered by Part 20 while being 
transported. In addition, added 
complexity and confusion would result 
from having two different sets of 
requirements. 

(2) The proposed change would 
require licensees to use specific types of 
radiation detection instruments with 
small diameters and limited sensitive 
volumes; e.g.. it would eliminate the use 
of ionization-chamber instruments for 
surface radiation level measurements. 
Many licensees would have to purchase 
replacements for their present 
monitoring instruments. In addition, it 
would require monitoring personnel to 
keep the center of the sensitive volume 
of the detector at 5 centimeters from the 
surface. The current practice is to place 
an instrument detector touching the 
surface of the device and pass the 
detector over the device surfaces to 
assure the level on each surface is 
within the limit. This present method is 
simple, easily understood, and allows 
the use of any type radiation detector. 

(3) The suggested change to NRC's 
regulations would make NRC 
regulations inconsistent with 
Department of Transportation 


regulations. This would cause a 
hardship on NRC licensees with little 
resulting benefit. 

(4) A change in the regulations would 
require people to learn and use a new 
measurement technique which is not as 
simple as the existing technique and 
offers no real improvement in health or 
safety. 

However, the staff recognizes the 
potential difficulty certain licensees may 
have in interpreting the regulation in 10 
CFR 34.21 as to whether a precise 
determination of surface radiation level 
is required. 

In a letter to the petitioner dated 
December 5,1977, the staff stated, "As 
with any regulation, the (safety) limits 
must be given as exact, precise values. 
The methods of demonstrating 
compliance with these limits are usually 
left to the regulated person. Any method 
which provides a reasonable 
demonstration of compliance will be 
accepted. In most cases exact measured 
values are not required/* 

The staff indicated that precise 
measurements exactly on the surface of 
the packages are not necessary nor 
required under 10 CFR 34.21. 
Measurements at some distance from 
the surface are acceptable if it can be 
shown from the measured value that the 
radiation level on the surface is likely to 
meet the regulatory limit. 

The petitioner also suggested that the 
radiation levels be determined by 
measurements averaged over a cross- 
sectional area of 10 square centimeters 
with no linear dimension greater than 5 
centimeters. The staff believes that the 
averaging of radiation levels over the 
cross-sectional area of a probe of 
reasonable size is acceptable for 
demonstrating compliance with the 
requirements specified in 10 CFR 34.21. 
A probe of reasonable size is one for 
which (1) the sensitive volume of the 
probe is small compared to the volume 
of the package to be measured and (2) 
the largest linear dimension of the 
sensitive volume of the probe is no 
greater than the smallest dimension of 
the device. 

The staff recognizes that this interim 
guidance will not completely solve the 
petitioner’s problem. The problem will 
be dealt with in more detail and in a 
more appropriate manner and time 
when design criteria for radiographic 
exposure devices are considered. An 
advance notice of proposed rulemaking 
on design criteria was published for 
public comment on March 27,1978 (43 
Federal Register 12718). Publication of 
the final design criteria for comment is 
planned for 1980. The design criteria will 
include how measurements should be 


made to assure compliance with Parts 20 
and 34 of NRC regulations. 

In view of the foregoing, the NRC 
hereby denies the petition for 
rulemaking filed by Tech/Ops on April 
15,1977. Copies of the petition for 
rulemaking and the NRC’s letter of 
denial are available for public 
inspection in the NRC’s Public 
Document Room at 1717 H Street NW. t 
Washington, D.C. 

Dated at Bethesda, Md. this 9th day of ]uly 
1979. 

For the Nuclear Regulatory Commission. 
Lee V. Gossick, 

Executive Director for Operations. 

[FR Doc. 79-23970 Filed 8-2-79; 8:45 am) 

BILLING CODE 7590-01-M 


OFFICE OF PERSONNEL 
MANAGEMENT 

Establishment of Prescribed Minimum 
Educational Requirements; 
Recreation/Creative Arts Therapist 
Series, GS-638 

agency: U.S. Office of Personnel 
Management. 

action: Notice. 


summary: The Office of Personnel 
Management has established a 
prescribed minimum educational 
requirement for recreation/creative arts 
therapists employed within the Federal 
service. Recreation/Creative Arts 
Therapy is a new professional 
occupation and the prescribed 
requirement will assure fair and 
equitable recruitment and placement 
actions with respect to the duties of 
individual positions. 

EFFECTIVE date: August 3,1979. 

FOR FURTHER INFORMATION CONTACT: 

Robert M. Howard, Personnel 
Management Specialist, Standards and 
Selection Methods, U.S. Office of 
Personnel Management, 1900 E Street 
NW., Washington. D.C., 20415, 202-632- 
5832. 

SUPPLEMENTARY INFORMATION: In 

accordance with Section 3308 of Title 5, 
United States Code, the Office of 
Personnel Management has established 
a prescribed minimum educational 
requirement for recreation and creative 
arts therapists employed within the 
Federal service. The requirement, the 
duties of the positions, and the reasons 
for the Office of Personnel 
Management’s decision that the 
requirement is necessary are set forth 
below: 
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Recreation/Creative Arts Therapist 
Series, GS-638, GS-5 Through GS-15 

Minimum Educational Requirement: 
Candidates for positions as recreation 
therapists must have completed 
successfully a 4-year course of study in 
an accredited college or university 
leading to a bachelor’s degree in 
recreation therapy or in recreation with 
therapeutic emphasis or concentration 
(e.g., geriatrics, gerontology, or special 
populations). Candidates for positions 
as creative arts therapists in art. dance, 
or music must have completed 
successfully a 4 year course of study in 
an accredited college or university 
leading to a bachelor’s degree in art 
therapy, dance therapy, or music 
therapy,-or in art, dance, or music with 
therapeutic emphasis or concentration. 
Candidates for positions as creative arts 
therapists in psychodrama must have 
completed successfully a 4-year course 
of study in an accredited college or 
university leading to a bachelor’s degree 
in psychodrama, in drama or the 
dramatic arts, or in psychology or any 
social science field with therapeutic 
emphasis or concentration. These 
various degree programs must have 
included or been supplemented by a 
minimum of 15 semester hours of course 
work in the physical, biological, and/or 
social sciences, the emphasis on course 
work in one or more of these science 
fields depending upon the therapy 
specialization involved. 

Duties: Recreation therapists and 
creative arts therapists (art, dance, 
music, and psychodrama) perform 
professional work requiring application 
of either (1) a knowledge of the 
concepts, principles, and practices of 
recreational therapy, and the use of 
recreational modalities to maintain the 
physical and/or mental health or to 
achieve the physical and/or mental 
rehabilitation/treatment of patients; or 
(2) a knowledge of the concepts, 
principles, and practices of a creative 
arts therapy in art, dance, music, or 
psychodrama, and the use of 
appropriate creative arts modalities to 
maintain the physical and/or mental 
health or to achieve the physical and/or 
mental rehabilitation/treatment of 
patients. These therapists evaluate the 
history, interests, aptitudes, skills, and 
physical and mental/emotional 
handicaps of patients by interviews, 
inventories, tests, and measurements, 
and use such findings, along with 
medical records and the therapy orders 
of physicians or nurses, to develop and 
implement suitable recreational/ 
creative arts therapy services for 
individual patients. These several 


therapy approaches are directed toward 
achieving such therapeutic objectives as 
diminishing emotional stress of patients, 
providing a sense of achievement, 
channeling energies and interests into 
acceptable forms of behavior, aiding 
self-analysis and group analysis, and 
promoting physical and mental 
rehabilitation and successful community 
reentry. 

Reason for Establishing Requirement* 
The duties of these positions require the 
application of highly technical therapy 
knowledges and skills. These can only 
be acquired through the successful 
completion of a course of study leading 
to a baccalaureate degree in an 
accredited college or university which 
has thoroughly trained instructors who 
give expert guidance, evaluate progress 
competently, and provide the technical 
and scientific course work, laboratory 
and library research, and course-related 
practicum necessary to the acquisition 
of professional competence. 

U.S. Office Of Personnel Management. 
Beverly M. Jones, 

Issuance System Manager. 

(FR Doc. 79-23982 Filed 8-2-79; 8:45 ami 

BILLING CODE 6325-01-M 


DEPARTMENT OF STATE 

Office of the Secretary 

[Public Notice 680J 

Coordinator for Refugee Affairs, 
Migration and Refugee Assistance; 
Delegation of Authority No. 107-6 

By virtue of the authority vested in me 
by the Migration and Refugee 
Assistance Act of 1962, as amended (22 
U.S.C. 2601 et seq.) (hereinafter referred 
to as the Act), Executive Order No. 

11077 of January 22.1963 (3 CFR 1959- 
1963 Compilation 698) hereinafter 
referred to as the Order), section 4 of the 
Act of May 26,1949, as amended (22 
U.S.C. 2658), and as Secretary of State, it 
is ordered as follows: 

Sec. 1 . United States Coordinator for 
Refugee Affairs. The United States 
Coordinator for Refugee Affairs is 
delegated all statutory and other 
authorities of the Secretary of State for 
the overall direction, coordination, and 
supervision of inter-agency refugee and 
migration activities of the United States 
Government, to the full extent permitted 
by law. 

Sec. 2. Director of Refugee Programs. 
Exclusive of the functions otherwise 
delegated herein, there are hereby 
delegated to the Director of Refugee 
Programs all functions vested in the 


Secretary of State by the Act and the 
Order. In carrying out such functions, 
the Director for Refugee Programs shall 
receive policy guidance from the 
Coordinator for Refugee Affairs. 

Sec. 3. Under Secretary of State for 
Management. The following functions 
are delegated to the Under Secretary of 
State for Management: 

(a) The functions enumerated in 
section 5(a)(1) of the Act and reserved to 
the Secretary of State by section 1(a)(1) 
of the Act and by section 1(a)(3) of the 
Order insofar as they relate to 
compensation, allowances, and travel of 
personnel whose services are utilized 
primarily for the purposes of the Act. 

(b) The functions enumerated in 
sections 5(a) (2), (3), (4), and (5) of the 
Act and reserved to the Secretary of 
State by section 1(a)(3) of the Order. 

Sec. 4. General Provisions, (a) Any 
officer to whom functions are delegated 
by this Delegation of Authority, to the 
extent consistent with law, may 
redelegate any of the delegated 
functions. 

(b) Except to the extent that they may 
be inconsistent with this^ Delegation of 
Authority, all delegations, redelegations, 
determinations, authorizations, 
regulations, orders, contracts, 
agreements and other actions issued, 
undertaken, or entered into with respect 
to any functions affected by this 
Delegation of Authority shall continue in 
full force and effect until amended, 
modified, or terminated by appropriate 
authority. 

(c) This Delegation of Authority 
supersedes and cancels Delegation of 
Authority No. 107-5 of May 4,1979 
(Public Notice No. 670, 44 FR 32059), No. 
107-4 of December 11,1976 (Public 
Notice No. 510, 42 FR 918), and 
Delegation of Authority No. 107-3 of 
August 15,1975 (Public Notice No. 401, 

40 FR 40557). This delegation shall be 
deemed to be effective on July 30,1979. 

Dated: July 30.1979. 

Cyrus R. Vance, 

Secretary of State. 

|FR Doc. 79-24119 Filod 8-2-79: 8:45 am| 

BILLING CODE 4710-10-M 


[Public Notice CM-81207] 

Shipping Coordinating Committee, 
Subcommittee on Safety of Life at Sea; 
Meeting 

The working group on safety of 
navigation of the Subcommittee on 
Safety of Life at Sea (SOLAS), a 
subcommittee of the Shipping 
Coordinating Committee, will hold an 
open meeting at 9:30 a.m. on Friday. 
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August 24.1979. in Room 8334 of the 
Department of Transportation, (Nassif 
Building). 400 Seventh Street, SW.. 
Washington. D.C. 20590. 

The purpose of the meeting is to: 
Consider matters for the forthcoming 
SUB NAV XXIII. scheduled for 
September 3-7,1979. in particular: 

Collision avoidance systems. 

Routing of ships. 

Matters related to the 1972 Collision 
Regulations. 

Ship movement reporting systems. 

Omega differential correction systems. 
Shipborne navigational aids and related 
equipment. 

Accuracy requirements and harmonization 
of radionavigations systems. 

World-wide VHF navigational channel. 
Matters related to search and rescue. 

Any other business. 

Requests for further information 
should be directed to Captain D. B. 
Charter. }r., c/o Commandant (G-WLE/ 
73), United States Coast Guard. 400 
Seventh Street, SW., Washington, D.C. 
20590, telephone (202) 428-1934. 

The Chairman will entertain 
comments from the public as time 
permits. 

John Lloyd. Ill, 

Acting Director. Office of Maritime Affairs. 
July 25.1979. 

{FR Doc. 78-23913 Film! 8-2-79: 8:45 urn) 

BILLING CODE 4710-07-41 


DEPARTMENT OF THE TREASURY 
Customs Service 
[T.D. 079-215] 

Reimbursable Services—Excess Cost 
of Preclearance Operations 

July 30.1979. 

Notice is hereby given that pursuant 
to § 24.18(d), Customs Regulations (19 
CFR 24.18(d)), the biweekly 
reimbursable excess costs for each 
preclearance installation are determined 
to be as set forth below and will be 
effective with the pay period beginning 
August 12,1979. 


Installation 

Biweekly 
excess cost 

Montreal. Canada..-. -. 

Toronto. Canada--— 

$20,066.00 

24,745.00 

Kindtey Field. Bermuda- 

6.042.00 

Freeport Bahama Wands. 

11.245.00 

Nassau. Bahama Wands- 

12.060.00 

Vacouver, Canada.- 

Calgary. Canada. 

Winnipeg. Canada- 

7.280.00 
5.099 00 
2.675 00 

lack T. Lacy, 

Assistant Commissioner of Customs 

(A dministrationj. 

|FR Doc 79-24035 Filed 8-2-79: 8 45 am| 

BILLING COOE 4810-22-81 



VETERANS ADMINISTRATION 

Laundry Engineering Facility, VAMC, 
Manchester, N.H.; Finding of No 
Significant Impact 

The Veterans Administration (VA) 
has assessed the potential 
environmental impacts that may occur 
as a result of the construction of the 
Laundry Engineering Facility at the 
Veterans Administration Medical 
Center (VAMC). Manchester, New 
Hampshire. 

The project consists of a two-story 
building which will house laundry, 
warehouse and Engineering facilities. 
Also proposed are two loading dockB 
and a tunnel connecting the Laundry 
Engineering Facility to the main hospital 
complex. 

Development of the project will have 
impacts on the human and natured 
environments as it affects vehiclar 
circulation, soil stability, erosion, 
vegetation and noise levels. During the 
constructional phase, additional noise, 
fumes, odors, dust, traffic and visual 
impacts will exist. Mitigating actions 
include implementation of thorough 
erosion control methods, dust and fume 
emission controls, onsite noise 
abatement techniques, landscaping, and 
compatible architectural and open space 
design. 

Findings conclude that the proposed 
action will not cause significant adverse 


effects on the human and physical 
environments. Further investigation of 
the site, in the form of an Environmental 
Impact Statement, is not required. This 
action was recommended by the 
Environmental Assessment 
Determination Board and the final 
evaluation was conducted by the 
Environmental Planning Division after 
preparing an Environmental Assessment 
on the proposed project. The 
Assessment was performed in 
accordance with the requirements of 
Section 102 of the National 
Environmental Policy Act and VA 
Manual MP-1. Part 1, Chapter 9. 

A “Finding of No Significant Impact" 
was concluded on the basis of the 
information presented in this 
assessment. The assessment is being 
placed for public examination at the 
Veterans Administration, Washington, 
D.C. Persons wishing to examine a copy 
of the document may do so at the 
following office: Mr. Willard Sitler, 
Director, Office of Environmental 
Affairs (004A), Room 1018, Veterans 
Administration. 810 Vermont Avenue, 
N.W., Washington. D.C. 20420, (202-389- 
2526). Questions and requests for single 
copies of the Environmental Assessment 
may be obtained on request to the above 
office. 

Dated: July 26,1979. 

By direction of the Administrator. 

Maury S. Cralle, Jr„ 

Assistant Deputy Administrator for Financial 
Management and Construction. 

|FR Doc. 79-24642 Filed 8-2-79; 8:45 am| 

BILUNG CODE 8320-01-11 


INTERSTATE COMMERCE 
COMMISSION 

[Notice No. 1171 

Assignment of Hearings 

July 30,1979. 

Cases assigned for hearing, 
postponement, cancelation or oral 
argument appear below and will be 
published only once. This list contains 
prospective assignmets only and does 
not include cases previously assigned 
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hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish notices 
of cancellation of hearings as promptly 
as possible, but interested parties 
should take appropriate steps to insure 
that they are notified of cancellation or 
postponements of hearings in which 
they are interested. 

MC 103051 (Sub-462F), Fleet Transport 
Company. Inc., now assigned for hearing 
on August 1.1979 at Nashville, TN, is 
postponed indefinitely. 

MC 145838 (Sub-lF), Ohio Container Service, 
Inc., now assigned for hearing on October 

3.1979 (3 days) at Cleveland, OH. in a 
hearing room to be later designated. 

MC 59135 (Sub-37F), Red Star Express Lines 
of Auburn, Inc., transfered to modified 
procedure. 

MC 139923 (Sub-58F). Miller Trucking Co.. 

Inc., transfered to modified procedure. 

MC 109373 (Sub-3F). National Trucking. Inc., 
is dismissed. 

AB-7 (Sub-71F), Stanley E. C. Hillman, 
Trustee of the Property of Chicago, 
Milwaukee. St. Paul & Pacific Railroad 
Company. Debtor Abandoment near Ripon 
Junction & Oshkosh in Fond Du Lac & 
Winnebago Counties, WI. now assigned for 
hearing on August 20.1979 at Oshkosh. WI 
is postponed to August 21,1979 (4 Days) at 
Oshkosh, WI in a hearing room to be 
designated later. 

MC 31389 (Sub-283F), McLean Trucking 
Company, transfered to Modified 
Procedure. 

MC 29643 (Sub-13F), Walsh Trucking Service, 
Inc., transfered to Modified Procedure. 

MC 29568 (Sub-6F), Associated Transfer & 
Storage Company. Inc., Application 
dismissed. 

MC F 13808. B. J. McAdams. Inc.—Control— 
Hughes Refrigerated Express, Inc., now 
being assigned for hearing on September 
24.1979. at the Offices of the Interstate 
Commerce Commission in Washington, 

D.C, 

MC 116004 (Sub-52F), Texas Oklahoma 
Express. Inc., now being assigned for 
hearing on October 9,1979 (9 Days), at 
Houston. TX in a hearing room to be 
designated later. 

MC 128007 (Sub-130F), Hofer, Inc., transfered 
to Modified Procedure. 

MC 143088 (Sub-4F), Robert Tarbox D/B/A 
Tarbox Trucking, now being assigned for 
hearing on September 17,1979 (2 Days), at 
Philadelphia. PA, New U.S. Courthouse, 601 
Market Street. 

MC 113158 (Sub-33F), Todd Transport 
Company, Inc., now being assigned for 
hearing on September 19,1979 (3 Days), at 
Philadelphia. PA, New U.S. Courthouse. 601 
Market Street. 

MC 120924 (Sub-4F), B&W Carage Co.. Inc., 
now being assigned for hearing on October 

9.1979 (2 Days), at Chicago. IL in a hearing 
room to be designated later. 


MC 41406 (Sub-118F). Artim Transportation 
System, Inc., now being assigned for 
hearing on October 11,1979 (2 Days), at 
Chicago. IL in a hearing room to be 
designated later. 

MC 114273 (Sub-543F). CRST, INC., now 
being assigned for hearing on October 15, 
1979 (2 Days), at Chicago. IL in a hearing 
room to be designated later. 

MC 105407 (Sub-17F). Hannibal Quincy Truck 
Lines. Inc., now being assigned for hearing 
on October 17,1979 (3 Days), at Chicago, IL 
in a hearing room to be designated later. 

Agatha L. Mergenovidi, 

Secretary. 

(FR Doc. 79-23954 Filed 9-02-79. 8 45 um| 

BILLING CODE 7055-01-M 


(Notice No. 118] 

Assignment of Hearing; Correction 

July 30.1979. 

MC 112989 (Sub-78F), West Coast 
Truck Lines, Inc., appearing page 41005 
July 13,1979 is corrected as follows: No. 
MC 112989 (Sub-78F), West Coast Truck 
Lines, Inc., now being assigned for 
continued hearing on September 11.1979 
(6 days), at the Hilton Hotel, 150 West 
Fifth South. Salt Lake City. Utah 
(instead of September 9.1979). 

Agatha L. Mergenovich, 

Secretary. 

(PR Doc. 79-23955 Filed 8-2-79: 8:45 am| 

BILLING CODE 7035-01-M 
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contains notices of meetings published 
under the "Government in the Sunshine 
Act" (Pub. L. 94-409) 5 U.S.C. 
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1 

July 31. 1979. 

COUNCIL ON ENVIRONMENTAL QUALITY. 

"FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: Vol. 44. No. 
146. July 27.1979. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: August 2i 1979.11:30 a.m, 

place: Conference Room. 722 Jackson 
Place NW., Washington. D.C. 20006. 

status: Open Meeting. 

CONTACT PERSON FOR MORE 
INFORMATION: Foster Knight, (202) 395- 
4616. 

CHANGES IN THE MEETING: The meeting 
has been rescheduled for August 16. 
1979 at 11:30 a.m. in the Conference 
Room. 722 Jackson Place NW.. 
Washington, D.C. 20006. 

MATTERS TO BE CONSIDERED: 

1. Old business. 

2. Briefing on status of agencies' NEPA 
procedures. 

3. Briefing on release of Our Nation's 
Wetlands. 

4- Briefing on status of the Toxic 
Substances Strategy Committee Report. 

IS-IM5-79 Filed 6-1-79; U;06 am] 

BILLING CODE 3125-01-M 


2 

FEDERAL COMMUNICATIONS COMMISSION. 

time and date: 9:30 a.m.. Wednesday, 
August 1,1979. 

place: Room 856,1919 M Street NW., 
Washington. D.C. 

status: Open Commission Meeting. 

CHANGES IN THE MEETING: The following 
item has been deleted: 


Agenda . Item No., and Subject 

Assignment and Transfer—2—Title: (1) 
Applications For consent to the assignment 
of license and/or the transfer of control to 
Viacom Broadcasting. Inc. (VBI) of certain 
stations licensed to Sonderling 
Broadcasting Co. (SBC): (2) Applications 
for the assignment of license and the 
transfer of control of stations WOPA and 
WBMX(FM), Oak Park. Illinois, from SBC 
to Sonderling Radio Corporation: (3) 
Applications (BAL-790608GI) for the 
voluntary assignment of license of station 
WOL, Washington, D.C.. from SBC to 
WOL. Inc.; Summary: SBC has proposed to 
merge into Viacom International. Inc. with 
Viacom acquiring all of SBC’s broadcast 
facilities except WOPA and WBMX(FM), 
Oak Park. Illinois, and WOL, Washington. 
D.C. 

Additional information concerning 
this item may be obtained from the FCC 
Public Affairs Office, telephone number 
(202) 632-7260. 

Issued: July 31.1979. 

JS-1551-79 Flltfd 5-1-79: 3:29 pm] 

BILUNG COOE 6712-01-* 


3 

FEDERAL COMMUNICATIONS COMMISSION. 
time AND DATE: 9:30 a.m., Wednesday. 
August 1,1979. 

place: Room 856,1919 M Street NW.. 
Washington, D.C. 

status: Open Commission Meeting. 

CHANGES in the meeting: Additional 
item to be considered. 

Agenda, Item No., and Subject 

Television—3—Title: Western 
Communications, Inc., for extension of 
previously ordered deadline for terminating 
operations of Station KORK-TV, Las 
Vegas, Nevada. Summary: The proposed 
memorandum considers the issue of 
whether Westen should be afforded a 
further short extension of operating 
authority until the Commission can fully 
consider on the merits at its first 
September agenda meeting Western’s 
"Request for Expedited Action to Permit 
Continuation of KORK-TV Operations” 
until a successor licensee is ready to begin 
operations on Channel 3. 

Additional information concerning 
this meeting may be obtained from the 
FCC Public Affairs Office, telephone 
number (202) 632-7260. 

Issued: August 1.1979. 

|S-1552-79 Filed 8-1-79; 3;29 pro] 

BILLING CODE 6712-01-M 


4 

FEDERAL HOME LOAN BANK BOARD. 

time and date: 9:30 a.m., August 9.1979. 

place: 1700 G Street NW.. Sixth Floor. 
Washington. D.C 
status: Open meeting. 

CONTACT PERSON FOR MORE 

information: Franklin O. Boiling, (202- 
377-6677). 

MATTERS TO BE CONSIDERED: 

Application for Branch Office—Central 
DuPage Federal Savings and Loan 
Association, Wheaton. Illinois. 

Application for Insurance of Accounts— 
Southside Savings and Loan Association. 
Austin, Texas. 

Request for a Commitment to Insure 
Accounts—Franklin Savings and Loan 
Association. Jefferson City. Tennessee. 

Application for Withdrawal From 
Membership—Heritage Savings and Loan 
Association. Cincinnati. Ohio. 

Application for Amendment of Charter— 
Brookfield Federal Savings and Loan 
Association. Brookfield. Illinois. 

Application for Authority to Incur Debt— 
Mountain States Financial Corporation, 
Albuquerque, New Mexico. 

No. 259. August 1.1979. 

|S-1553-79 Filnd 3-29 pm| 

BILLING CODE 6720-01-11 


5 

FEDERAL MARITIME COMMISSION. 
time and date: August 7.1979,10 a.m. 

PLACE: Room 12126—1100 L Street NW.. 
Washington, D.C. 20573. 

STATUS: Parts of the meeting will be 
open to the public: the rest of the 
meeting will be closed to the public. 

MATTERS TO 8E CONSIDERED: 

Portions Open to the Public 

1. Docket No. 79-29: Angel Alfredo 
Romero—Independent Ocean Freight 
Forwarder Application and Foreign Freight 
Forwarders. Inc.,—Possible Violations of 
Section 44, Shipping Act, 1916— 
Consideration of request to enter into 
settlement negotiations. 

2. Docket No. 79-30: Independent Ocean 
Freight Forwarders License No. FMC 1728. 
I.M.S., Inc.—Consideration of request to enter 
into settlement negotiations. 

Portions Closed to the Public 

1. Agreement No. 10320-1: Modification of 
a cargo revenue pooling and sailing 
arrangement in the trade from Brazil to the 
United States Gulf to provide for 
participation of nonnational flag lines. 
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CONTACT PERSON FOR MORE 

information: Francis C. Humey. 
Secretary. (202) 523-5725. 

|&-1547-79 Piled 5-1-79:10.25 am| 

BILLING CODE 6730-01-M 


6 

|uly 20. 1979. 

FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION. 

TIME AND date: 10 a.m.. July 27,1979. 
PLACE: Room 600,1730 K Street NW.. 
Washington, D.C. 
status: Open. 

MATTERS TO BE CONSIDERED: The 

Commission will consider and act upon 
the following: 

1 Secretary of Labor v. Massey Sand B 
Rock Co. Docket No. DENV 78-575-PM. 
(Petition for Discretionary Review) 

CONTACT PERSON FOR MORE 
information: Jean Ellen, 202-653-5632. 

|S-1545-79 Filed 5-1-79:10:25 ami 

BILUNG CODE 6820-12-M 


7 

FEDERAL RESERVE SYSTEM. * 

TIME AND DATE: 3 p.m., Friday, July 27. 
1979. 

The business of the Board requires 
that this meeting be held whh less than 
one week’s advance notice to the public, 
and no earlier announcement of the 
meeting was practicable. 
place: 20th Street and Constitution 
Avenue NW., Washington, D.C. 20551. 
status: Closed. 

MATTERS TO BE CONSIDERED: Proposed 
revisions to a contract between a 
Federal Reserve Bank and an employee. 
CONTACT PERSON FOR MORE 
information: Mr. Joseph R. Coyne. 
Assistant to the Board; (202) 452-3204. 

Dated: July 27.1979. 

Griffith L. Garwood. 

Deputy Secretary of the Board. 

|S'-1549-79 Filed 5-1-7ft 12:11 pm.) 

BILUNG COO€ 6210-01-M 
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FEDERAL RESERVE SYSTEM. 

time and date: 10 a.m., Wednesday. 

August 8.1979. 

place: 20th Street and Constitution 
Avenue NW., Washington. D.C. 20551. 
status: Open. 

MATTERS TO BE CONSIDERED: 

1. Revision of a proposed amendment to 
Regulation T (Credit by Brokers and Dealers) 
to permit options specialists to both purchase 
and sell short the stock underlying the 


options in which they specialize, with a 25 
percent margin requirement. (Proposed 
earlier for public comment: Docket No. R- 
0054). 

2. Proposed amendment to Regulation T 
(Credit by Brokers and Dealers) to allow 
broker-dealers to extend credit on mutual 
fund shares. (Docket No. R-0158). 

3. Report to the Federal Deposit Insurance 
Corporation regarding the competitive factors 
involved in the proposed merger of Bank of 
Conway. Conway. North Carolina, with First- 
Citizens Bank & Trust Company. Raleigh. 
North Carolina. 

4. Any agenda items carried forward from 
a previously announced meeting. 

Note. This meeting will be recorded for the 
benefit of those unable to attend. Cassettes 
will be available for listening in the Board s 
Freedom of Information Office, and copies 
may be ordered for $5 per cassette by calling 
(202) 452-3684 or by writing to: Freedom of 
information Office. Board of Governors of the 
Federal Reserve System, Washington. D.C. 
20551. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne. 
Assistant to the Board; (202) 452-3204. 

Dated: July 31.1979. 

Theodore E. Allison, 

Secretary of the Board. 

(S-l550-79 Filed 5-1-79: 12:11 pmj 

BILUNG COOE 6210-01-41 
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NATIONAL TRANSPORTATION SAFETY 
BOARD. 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 44 FR 45292, 
August 1. 1979. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF meeting: Friday, August 3, 1979. 9 
a.m. (NM-79-25J 

CHANGE IN meeting: A majority of the 
Board has determined by recorded vote 
that the business of the Board requires 
that the agenda of this meeting be 
revised and that no earlier 
announcement was possible. The 
agenda as now revised is set forth 
below. 

status: The First three items will be 
open to the public; the remaining three 
items will be closed to the public under 
the Government in the Sunshine Act, 
Exemption 10. 

MATTERS TO BE CONSIDERED: 

1. Letter to Materials Transportation 
Bureau re closeout of seven Hazardous 
Materials Recommendations. 

2. Letter to Materials Transportation 
Bureau re Notice of Proposed Rulemaking. 
Notice No. 79-9. Dkt. No. HM-126A. 

3. letter to Federal Railroad 
Administration re Notice of Proposed 
Rulemaking. Dkt. U-0. locomotive 
inspections. 


4. Opinion and Order —Petition of Welch. 
Dkt. SM-2280; disposition of Administrator's 
appeal. 

5. Opinion and Order —Commandant v. 
Woods. Dkt. ME-69: disposition of pilot's 
appeal. 

6. Opinion and Order —Commandant v. 
Taylor. Dkt. ME-68: disposition of master's 
appeal. 

CONTACT PERSON FOR MORE 

information: Sharon Flemming. 202- 
472-6022. 

August 1, 1979. 

|S-1554-79 Filed 5-1-79. 3:57 pm| 

BILLING COOE 4910-55-41 
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DEPARTMENT OF LABOR 

Employment Standards 
Administration, Wage and Hour 
Division 

Minimum Wages for Federal and 
Federal Assisted Construction 

General Wage Determination 
Decisions 

General Wage Determination 
Decisions of the Secretary of Labor 
specify, in accordance with applicable 
law and on the basis of information 
available to the Department of Labor 
from its study of local wage conditions 
and from other sources, the basic hourly 
wages rates and fringe benefit payments 
which are determined to be prevailing 
for the described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat. 1494 
as amended, 40 U.S.C. 276a) and of other 
Federal statutes referred to in 29 CFR 1.1 
(including the statutes listed at 36 FR 
306 following Secretary of Labor’s Order 
No. 24-70) containing provisions for the 
payment of wages which are dependent 
upon determination by the Secretary of 
Labor under the Davis-Bacon Act: and 
pursuant to the provisions of Part 1 of 
Subtitle A of Title 29 of Code of Federal 
Regulations, Procedure for 
Predetermination of Wage Rates, (37 FR 
21138) and of Secretary of Labor’s 
Orders 12-71 and 15-71 (36 FR 8755, 
8756). The prevailing rates and fringe 
benefits determined in these decisions 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 
volume causes procedures to be 
impracticial and contrary to the public 
interest. 


General Wage Determination 
Decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR, Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 

Modifications and Supersedeas Decisions 
to General Wage Determination Decisions 

Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions are based upon 
information obained concerning changes 
in prevailing hourly wages rates and 
fringe benefit payments since the 
decisions were issued. 

The determinations of prevailing rates 
and fringe benefits made in the 
Modifications and Supersedeas 
Decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3.1931, as amended (46 Stat. 

1494, as amended. 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor’s 
Order No. 224-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of Part 1 of Subtitle A of Title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s Orders 13-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in foregoing 
General Wage Determination Decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein. 

Modifications and supersedeas 
Decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 


Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor, Employment Standards 
Administration. Wage & Hour Division. 
Office of Goernment Contract Wage 
Standards, Division of Construction 
Wage Determinations, Washington, D.C. 
20210. The cause for not utilizing the 
rulemaking procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Determination 
Decision. 

New General Wage Determination 
Decisions 

Mississippi.MS79-1115 

Missouri.. MO79-4071; MO79-4072 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisons being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 

Alabama.. 

Arizona. 

Iowa.. 

Nevada. 

Oklahoma. .... 

Pennsylvania 


Supersedeas Decisions to General Wage 
Determination Decisions 

The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedeas 
Decision numbers are in parentheses 
following the numbers of the decisions 
being superseded. 


Arkansas_ AR78-4071 (AR79- July 21. 1978. 

4057). 

Nebraska.. NE76-4107 (NE79- August 6. 1976 

4075). 

North Dakota.. ND78-5113 (ND79- July 21. 1978. 
5128). 

Oklahoma. OK79-4024 (OK79- February 2. 1979. 

4073). 


OK78-4054 (OK79- June 9. 1978 
4074). 

Cancellation of General Wage 
Determination Decisions 

None. • 

Signed at Washington, D.C. this 27th day of 
July 1979. 

William G. Blackburn, 

Aoting Assistant Administrator, Wage and 
Hour Division, 


... AL 78-1080.. 

AL79-1066. 

_ AR79-5100.. 

_ IA78-4100_ 

~ NV79-5102; NV79- 
5107. 

- OK78-4058.. 

.. PA78-3037__ 

PA78-3064. PA7&- 
3066. 

PA78-3070.. 

PA78-3069. 

PA79-3006_ 


September 22. 1978 
April 13, 1979 
February 9. 1979 
November 24, 1978 
March 9. 1979. 

June 16. 1978. 

April 21. 1978 
September 22. 1978 

September 29. 1978. 
October 6. 1978. 
March 30. 1979. 


BILLING CODE 4510-27-M 
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Group VII - Wagon drill 










































Federal Register / Vol. 44, No. 151 / Friday, August 3.1979 / Notices 






•O u C ■ 

£ •}!« t s 

S 5 • 3 *iS8 
iUSS.'SSS 

if w ^ m w a w* 

!!is» 


•H -Q HU _ « * A i 


0 0 0 0 0 

8 t1*£l- 

4-» r-* 0 «H 


h *i h i$ ^ *j a 

a s1s , . > |l 

:r.rn« 

M UJ -1 « S 

i * * > *H 5 

# c « a. 

aSlsj*! 

<o jz | a u -h 

o » 0 <n 4» w 

«a I' 3 s % a 

M ■ X W W > 

w -« x: * «-» 

4i X H 0ltt H N 

£8 2232 8 

i:‘isS} 

QH^ u Wi; i 
o 4 *H — t> O M 
x» m a* 

V * • u * 

’ 6000^00 

*«• *4 m n u a M 

0 0 0 0 — -4 -« 

a %> -* -« *< -• 0 

3 *•< 0 W -« rH «4 
5^W|--4 03U<M 

« o> «4 iS i <a o 


45855 








































45856 


Federal Register / Vol. 44, No. 151 / Friday, August 3. 1979 / Notices 


O 

M 

tn 

M 

y 

Q 


D 

W 

l/> 

OS 

U 

o* 




•• c 


O) 

Z CO 


to o z w 

asaS s«- 

X W 3C o W X p to 




as 

So . _ 

SSS33S89 

03 UU W O H H 3 


INK 30 



o« 

w 

» a 

o 

w c 


J* -< 

u .c 

i 

**-t u w 
m <n u 


O X 

s < t 

3 to (t £ e a» 

♦J c 4 uSi u) at T) 

< a! W H M'O CJtttJ 
“1HMD0I C U 

" 1 Bl O N —M cr U) 

IQW o to u 

a? o to u u a» 

' r-t C -« o <U i-4 

—I HJ c u HH 

r» u --i o o 

® U b. ac o « 



to 

u 

o 

■u 

u 

n» 

M 

H 






























DECISION NO* ND79-5128 . Page 2 DECISION NO, ND79-5128 


Federal Register / Vol. 44. No. 151 / Friday, August 3,1979 / Notices 


45857 




W ft 

J* rH 

u ft tn 
O at oi 
Cft u 

•• cn ft* 
<A T> C 

S C * 3 
OT) O 
*H w. C u 

UO OT 
M rH 43 
« *J3 tn 
hi/) U ^4 

U in *h ot 

Xqx* 


C . rH 

O ft* *H 

2 NOT e 

e ot at <v 

0> rH m • 

E ^ H HO 
O ft* OT T) I 

M ‘H > C O • 

*« u «o o. 

% COT 
ft ft CO 0 C C 

O'JC -* O' £H « 

OT ft* U M ft* OT N-» 

o» o ot e y 

H Cfili > **4 

43 M 

e *o « O ” y ** 
• c n cn< ot o 
ai o «o u u ai ai 

C • u -H OT a rH 
OCUOUfe CH4U 
N 00 


« 

41 

rH 

W *H • 

u e o 
a* 

y o • 

•h n ft 

a in c 

WH-r» 

ft •• § 

•H CQ 
-a jc 

S* 


6 

OT 

M O 
« 4 i«n 
c y 

OT *H U 

■HH 41 

u a > 

•*4 w o 

u 

4J 41 •• 

i!3° 

S33S 

3 


5 

• T» 

° § 

cu 2 c 
w a* o 
c c y aj 

*H <0 ^ w, 

§ y ftX 
h-» ca 

£ U * W 
U H 41 £ (D 
« UH 0»*h 
ft ft 43 -h 


H OT ft C 
♦ W O *H 3 


•0 

• u 

3 

ft* 

y 

3 

N M 

ft* ft* 

C V) 

5 3 c* 

•• •* C 
CA rH -h (A 

ft* ft OC OS CA (A cr»o£ COO' 

^Iggis-sla-sai 

«<3|535^i ‘ 


8 


S3 

eg 

ot a* a: a; 
c o h H 

*0 -*4 CA (A 

■hhZZ 

y ao o 

•hwuu 

ft* ft OS 0! CA CA ’ 


ot-* se 
c ft u 


-glagjl^gg 


- _ 3 

ft ft* 

ft a y 

•HOT 3 
* ft Or M 
OT ft ft* 

-* ft* •* CA 

U CA U 
P ft 

Cft "O rH 0> >, 
C *H C <0 
*0 OT O •-< U 
C Ctf (0 ft* Q« 
OT *D u OT CA 

• u C “ 4i d 

> O OT 43 trrH rH 

5 *H OT C Xl ft 
1 *43 3 OT TJ ft 

• OT U U £ C ft* 
OT -• CQ “ 

•2“ 


8“ 

































45858 


Federal Register / Vol. 44. No. 151 / Friday, August 3,1979 / Notices 



i 

0 

C 


9 

$ 



in 

i 

o> 


S 

2 

O 


X 

o 


o 

CM E 

U-l <L» 

U4 *.*0 

*9 O W C i/l 

• A. 0 *9 

5 C E H M 

0» 3 10 

44 Q ~ >, 

0 k4 

M T) O 


(ft B 3 O m 
a d >, a» 
w o > *o : 

> nj C < 
HmCMIi 

« o tc 

D *J 0 -*9 
«0 *9 *9 *•« *H 
X <C lj f-H 

8s«M« 


-iJ v 

3 i > 

;3° 


9* 

C 

10 *H 

o**h 

o» 

C f 

XT' 0 
•H % 0 XP 

Q i.1 £ C 


42 

0 

c 

•H *H 

U 31 H 

J2 OXJ 

•M *D 

02 9 

0 0 T) 

0 44 c 

2r c w 

0w 

H 44£ 3 

C O 0 

0 14 

f-i 

Q O 44 H 

*H 0 

44 o 

»H c 

ffl 0 «M U 

^ u U) 

3 IN 44 

0 0 

U x 

H u 

O 1 o 

•r* 

•* H «M 0 

^2 O 

r. Q 0 

•» at 

44 

•» 44 

44 u 

u c 

C »*H 44 

•*4 (0 0 

•H to H 

0 0 

0 W r-j C 

> C 0 

5 c: 

aif* • 

g 44 < 0 

0 H 

0 v. 

44 

a-H e 

U 44 H 

M 44 0 

0 0 

VM 3 •- Qu 

0 

0 «H 

*h n 

9 O C^-M 

> JT»H 

> 4* J 

H 

cr»4 c 9 

•HN ID 

•hn m 

TJ 0 

0 M <r-» CT 

U 0 

V4 u 

C 

O *H 0 

O cn-C 

O CTO 

0 ^ 

•H 9 

c '& 

c 

(0 

0 T» 0 >♦ C 

U *M 

M m TJ 

0 

- ai£HO 

0*0 en 

* O *9 C 


a 

CO 


A 9 

4J 

* X 

14 *H 

0 «44 
il 
0 * 
u 09 

i; 

c 
v* ro 

fti 

N u 

t! 

O 

*4 *H 

u a» 

<0 0 ) 

0 

-CO) 
Mm C 
44 *H 
0 . U 43 
300 
O w, 0 

a 9 * 


£ 


N JQ* 
H 4) fi i) 
_ tT»r-4 01 U 
W Ij O i/) 1 ) 

0/ ft* w u 
cn c iq « 
c 01. 0 
'ctj n 

ilC-Hi;# 
« 0^1 *9 M 
Wi 9 

0 W C O'44 
a-u OCX 
o 0 *M **H *H 
•X 0 4-1 *4 
I 0 0 44 

S -h 4JI 

e 0 m 
<0 (0 ■ 

B -4 C U 
*9 0 0 0 T> 

C-4 UjC c 
o uhu id 
0 41 0 

u < •. u 
l? H T) 0 
- 0 C * 
10 on 10 O 
•• 0 U r« 
m C 0 w 

MH J/H 
Oi£ U 0 
9 0*9 9 0 
0 « C u u 
»- X nt 44 (ft 
O 


U 3 C 
UH'H 
COX) 

U c 9 
f 

u 

UT3 C 
0 C*H 
0 

Jf % 

U 0 U 

9 44 0 

U rH 
E-* CL*H 
9 0 

' .8 
C M 

§ U *9 
3 C 0 
*U M 0 V-* 
C 44 O 

9 CM 44 

O *4 I O 

V 4 o o 0 

O M 

0 Oifr* 
u C 

•• 0 *•* 14 
ViMO 41 
0 9 *H 

0*UiH £ 

3 0 o 0 

o ac U 

u o •'H CJ 

O 


44 3 0 
UH 

0 o w 
u c u 
O 

44 

U T3 U 
0 C 0 

j2h 

U 0 

haw 

n 

cj« o» 
0 a c 

E 3 -M 

t) u *9 

C 44 3 
3 rH 

o *M U 

woe 

O M4 

0 

u % 
•• 0 u 
in 44 0 
0 -4 
0* M »H 
3 0 0 

o ae 


0 

Cl 


VO 0 T> 
> M4 

r oh 
44 0 
•h x: a: 

* 44 
*H *U 
0 J -H 
0 0 

>i 0 ft* 
O 44 
•H 0 X 

a* wi ^ 

E (ft 


c o. 

0 >i 

0 

rH 

•9 W 

.MU* 

C 0 

' O 9 C 

0 B 

MO 9 

0U 44 

XZ »-4 

0 (0 

0 ft* 

*9 -h 

44 O 

C U 

0 M 44 

M r; 

U (fl-H 

i c 

0 *9 

u J 

>i.O 0 

Cu 

rH U 


U C/P (J 

>s •*» 

9 OO 


0 c 

43—0 
0 *H 

*H 

O O 44 

« Ol 

H M O 

•M C 

w > o 


0 U 0 

0 > 

.O 0 > 

i *h 

0 

0 9* 

<*> M 

X (0 

K> • 0 

1 ■* 

0 

m c 

0 U 0 

0 

44 0 O 


; >*(/) 

































DECISION NO. ND79-5128 Page 6 DECISION NO. ND79-5128 


Federal Register / Vol. 44. No. 151 / Friday. August 3.1979 / Notices 


45859 


C 

0 

'W 

TJ 4J 
* O 

44 3 
C M 

ss 

^ C 


5 


c 

3 

a 

at 

.H 

U» 


TJ 

C 

•0 


V4 

£ 

TJ 

C 

<0 

u 

O 


MX C 




U 




M 


o o o 




at 




at 


44 —4 44 —« 

at 



TJ 

at 



TJ 

at 

40 U 6 44 

W4 OQ 04 O 

-5 c • 



§ 

c 



G •- 
3 u 

c 

x: 

Si * H 

J fl u 




3 



at 

J o 

0. - at TJ 

S O 



at 




at tj 

u 

OC 44 UJ 

« at *4 



i ■o 

M 



€ c 

to o 

O •* •* 
-•* C U 

40 H 

O N XZ 



0 c 

0 40 

3 



h 

3^ 

~ 44 C 3 

M O 




C 




o» 

0 0 3-4-1 

0 44 

w z p 



44 JC 

•* o 



44 ki 

•* c 

««4 O 



tO o 

SO-H 



tj at 

U 

H T) 

u H 



X2-4 

M 44 



JE u 

at 44 

44 w TJ <0 

at ai 



"a 

at ^4. 



44 at 

>•44 

o •* c u 

>i 44 cn 

U) 





44 

35 

at u to at 

•a -• c 

at 


n 

fl 0 

3 

c 

(8 (0 

H 3 u 

H C **-t 

+4 


H t% 

e 

to 

*—4 40 


Ofnu O 

at c 44 

44 


O M 

at at 


k. 

O eH 

8.- 

- * " 

a 3 44 

i 


o at 

a-o 

44 

a 

o a 

TJ- 44 40 

c tn o J 

TJ U 40 

•H 0 3 

C 

44 K 

■h 

§ 

„Q 

I 

44 . 

•H >4 

a u 

TJ 

8 

2 

04 X 

a u 
. 0 

8 

TJ 

^ c 

"■g 


04 -t 0) 
w n jd x: 

<0 O TJ 44 
CJ'jS C 

'*3 5 5 

U TJ 

TJ -C u O 

w4j 4 , 

T> It 
o) u d u 
H « « D 

8 T) H x: 

c j 

44 3 W# 

0) u 
U D£ SI 
ftl 6 W'D 
lO^C 
O O C 0t 

a h 

4J b« 

*H «TJ 4) 

3 .C TJ V) 

44 r o 
<o a 
to 

M H U 
M Q 0t M 

a <u 

CU-U V) TJ 
3 TJ C 
0<MH 01 
u OO.H 
O 


•h <0 c 
o 

•H U 
<0 01 4i 
UU U 

S w-M 
*1 TJ 
’ I H W 
CQ^ 

£ TJ 3 
C T-» 

w 5 • 

u m 
Qi ~ U 

cr*ot 
u c u 

wi*^ Q 

to ai5 

°S.3 

0 14 14 

“ 0 5g 

tr i:-h 
•• C 3 44 
f)*H -H 

aat.n 
a a u o 

o 25 5 
s** 10 


c 

o 

44 


TJ 

e 

•0 

XT 

o» 


II) 40 
W XI 
0 * 
S2 

h 

K 

•H 
r* 44 

8 £ 
*>TJ 
W 


2 m 

0) M 


at 

u 

8 

3 


at u « 

* 3 M 
0 •*"' at 
Cu TO 

• c 

• at 

3S H 


•H JC 
•H O 
40 U 

I* 


* 3 

« u 

M 

at - 

t? 

ki *«4 
** 


TJ 

C 

o 

H 

X 

u 

TJ 

C 

<0 

to 

«0 


44 

at 

JC 

I 

or 

44 

at 

M 

u 

I 


m jc 

a ° 

O -< 

44 M 

io a 


1*8 
■-4 
•H 44 

!£ 


I: 


s : 

u 

« 

u 

2 

3 


— 


o> 
- c 


"35 

M -H 

a 

a 

a » 

a a 

3 

3 at 4« 

3 «0 

0 

0£H 

0 W 

44 

u v a 

U £ 

o 

o 

o 


if 

H Ifl U 
H u Ot 
< 01 X 

J £ 

GU 44 
3 01 U 
0X0 
U 44 £ 

O 


O O 

•H 

•H C 

35 

44 44 
01 3 

e x> 

I -4 


-TJ 
<0 — 

M 

at o' 
-♦ c 

U -H 

m a 

3 40 

h c 
0 

TJ TJ * 
O C 44 
« to -4 

a» o 
- c e 

m mh 4> 

a*o 
a a 

3 40 M 

o u o 

u 3: »m 
O 




















45860 


Federal Register / Vol. 44. No. 151 / Friday. August 3, 1979 / Notices 


cr* 

«J 

0 


g 


§ 

M 

0 

M 

a 

o 



2 8 


O' 

c 


o< a a a 

3 3 3 0 

0000 

ki kl U kl 

OOP o 


10 

> o» 
•o c 
o -h 
X > 
W 10 
0 
C 

OM 

•h n 

4J A» 

N1 C 
u <U 

«o *o 

0t O 
k- C 

0 »H 

a> tj 

a C 
•n 10 

0 


^ J- 


o 

H 

a 


HNn^lTvOf" CO^H 

aaao. (xao, aa 

333033333 

OOOOOOOOO 

ktkikiklklkikikiki 

oouoooooo 


II 

H 

JC 0> 

a 3 


<0 -M 


a> o» 
a c 
•o ^ 
B TJ 
3 

CPrH 

c o 

•h X 
*J 9 
0) 


o • 

4J At 

n %* 


M & 


u u 
<V 9 

a > 

‘«0 


1 at 
1 at 

H C Ul 
« <Q « 
OuC 
U <J 


ai at 

2 «J * 

0 u 5 

HUH 


€> - 

HU k» 

U a O 01 

TJ *H G -H rH 
O 13 41 H J 

a* 41 e 3 m 

£>£ IQ M 
U O kl U 

at c <o tj 
>~* *j >,tj 
O <0 a 0 C 

U IQ IQ 

— U M. 

co o> e « jc 

fltH 0 o (j 
C I 0 O 3 
QHiit g W 
M rH IQ £*• a 

U<lx: m 

*j at •••n 

kl — *H 0 k| 

at at j & at o* 

I§2S: § S 

0 TJ 3 
— U A> AJ c *H 
p,° o O to O 

•-» a *- o *01 

EH u n 

UJ 3 Q ‘O * 

«M U -»J >1 U 

-< TJ — ® 

a •• — *r TJ 
WNOCNC 
a u n 3 
U I « 3 

0 p co *0 
u »u ti c 
>, 0 U o <0 
3it « U£ 
o »0 Jtf o -* 

o o 


•At > * at >, ns 

a o -* aa u 0 

o to -t >,2 at 




M Q U 

*•3* 


.3 - 


O p to I o 
0 o o' at in 

H H 

OS -o 


Ot CO CO IQ CO 

o at «h u at 
ac c^h c 

3 <0 IQ-« »D IQ 
O M A u c u 
MUUO «JO 


i «ltHu 
U At At *0 
3 «M 4! OS A-l <—I 
kl —» U O H 

h h u *» u at 
jc e U at x 

.S82S- 

<Q 
•» u 
u at 

28- 


|Q O. 

— u u o 

u u at at m 

§ •-0 0 Q*TJ 

At O (Q u 

u to <5 at 

u at m m «-5 > 

T> at at o 

U Q.r-t tj 
|H u o *H C C 

10 0 u 0 

M O At CO »H 
O C AJ At 

AJ at IQ •* C to 

lUHrt U O It 

ki *0 cu o u a» 

at *o *j r«4 a, u 

a *Q jc iq o at 

O k. u u •* r-« 

At AJ 41 • TJ •'■I 

aj c/i 10 a <0 at o 

V) 0 O'D w 

•H •» >« to A 

S 0 at a at u 

s aj E <*r ki at 

at o v a at 

••muftwte 
n r* o O 

at c at 0 u o» 

Tt u 0 At AJ c 

h at u at u w 

at > u 00 *h 

3K o o \ 10 At 

u c m c 

o k. at o >110 

o > u »CH 

r aj o at < a 
»o u u O 

x:iquO£-w 
o u o * • at 
at fci u u cn 5 

£ • at 5 »o 6 

•« M X 0 >,0- 

ki JQ -A 

•• O rH £ ki JT •* 
n AJ o «H <0 

IQ O JC At AJ 

au o o o u c 

3 ^ - * 

o 


at o aj iq 

S'rn S £ 


H 0 1 










1 

0 M 0 











ki 1 

aj at 1 c 


— 





u 




at at at 

|Q >» X> At 


CO 





at at 


c 


> a 0 

kl 4 *r« at — 

e at 

IQ JC 





0 u 


0 


at O ki 

at *4 % > c jc k# 

M C 

o»o 





p at 


M •— 


•j 0 — 

a co « tj 0 at 

0 0 

|Q 





0 At 


0 At 

u* 


OAJiQ *tt£C 3 TJ 

A* 

TJ ki 





10 


H 

c 

ki B C wi 

•M O kl At IQ 0 c 

<0 

C H 

CO 




AJ IQ 


&*•-* 


at 3-« at 

at 3 at at o» at 

U 

|Q 





<Q >H 


C Q 


T) 0 0) H 

CTJ~EkiCMa>H 

* O 

ki 

at 

• 



jc a, 


*M B 

0 

IQ (XHM 

H Cr«B UH tIAt 

kl At 

ki H 

O' 




At 


a at 


at •- a> 

jrOAtiQCkijcatc 

at 9 

at < 

« 




•« 


a<o 


u u **kO 

OUC 0 O 3 «Ok.O 

> M 

a 

0 




(0 u 


IQ 


a at c 

iq at 0 O 0 0 cn 

at $ 

IQ ki 





»-i at 

% 

ki ki 


0 JC kl iH v 

a ** E O' c IQ 

w a 

» 0 





O X 


z 0 


kl 0 «Q H 

u ai c ►* m *• 0 2l 

a 

c 


•o 



0 H 




a 0 aj ki 

ki at >*H^At m U 

>» 

B C g 




c 

At £ 


at 


•HjiUClh 

at ^ ro a aj a* at tj u 

ki M 

kl M 0 


At 


•0 



C jC 

*D 

a at c at 

rH tj aaw ki a - c Ot 

iq at 

0 o at 


c 


n 

rH kt 


•H O 


ct at M n ^ 

rH C ^-H -A 0 e — at >1 

a m 

a a ^ 


0 


a 

*-1 10 


0 k. 

O 

w aw b 0 

•m OJ XOC 30 iQ 

«H *H 

WON 




1 

IQ At 


p 


to rH 

00 kiO w OQ aJjCiJ • 

c s: 

N 


p ^ 


3 

kl 


CO P 


M 0 C *D 0 

at ^ 0 at 0 

IQ 

* c 0 




0 

«« 0 


IQ 


at <0 0 * c 

At At AJ kl »«H *H at 

cn at 

kl 0 z 


AJ c 



0 X 


O O' 


ki TJ 'M 10 TJ 

c c aj ki at •• m u & 

W*J 

o» o' 


c 0 


• At 



C 


0 C 0 ' C 

•h a* a 0 au aiufflH 

• 

15 * 


0 


at 

* 0) •* 


•» *H 

*w 

xi a At «j 

OE0AtEOrHO 0 

C ki 

at z M 


U At 

c 

JC 

M C 


kl AJ 


IQ J •* C 

*3 at « iq aj at - 

m 0 

co at 


W 0 

A 

0 

0 0 


at a> 

c 

A 

*-3 ki at ki 

w U 0 kiHlQ>COkiAt 

X C 

era 


3 

s 

3 

At -H 


>1 3 

w 

^ at e at 

m at ki 0 3 0 m 

0 

>iC w 


M 

u 

0 

IQ A» 


IQ Lt 

*2 

c M jx at At 

ujcoa-ataOAJat 

B U 

kl *H IQ 


0 At 



tu O 



t! 

0 at u 0 <Q 

VHbiO M aw C IQ > 

0 

10 TJ rH 


« (0 


at 

C' *H 

* 


»D 

H TJ 0 v ’ O 

kl 3 kl 0 ki rH 

At — U 

a 3 a 


M c 


At 

a-o 


at 

> 

At IQ Z 0 

p 0 -rH at e at 3 

a r- at 

•H rH TJ 


B 5 

Q 

at 

O w 


a>^ 

nJ 

y 

O ki ki 

2S «pjc j k 3 act 

0 at h 

cue 


0 0 


ki 



*H |J 


3 ^ rH at U 

IQ -iHOlQigOtAlO 

m c -m 

ID C Q 




0 

rH kl 


0 z 

2 

u at jc at 

iJrslQit ttWJCH — 

* 

CO *n 01 

CO 

2 CO 


c 

Q 3 


0 


AJ 0 C fO T) 

M 0 M ki a >1 u 

— «H 

*** —r 

CM 

J c 


0 

0 *r> 


0 

g 

OIUCXC 

OOHUWCO^O'Ot 

JC M 

TJ 

r-l 



u 

At 


-« C 

A 

C 0 3 0 <0 

at aj H ^ —• z o' >1 

k- (t) n 

CO H C 

in 

»o 



• 


0 

u 

0 0 £ e 

rH IQ aj AJ O' 10 C3IQ 

P 10 a 

ki at iq 

l 




kl <l) 


rH **A 


O JC <0 

Huy«CXM<OiaJ 

Z O' M 

at c 

O' 

•H 


10 

Ct ki 


10 At 

4J 

UH 

•HOU/finUSE 

0 

>iC Ot 


a 


M 

2 at 


At 3 

10 

HMUigiO 

m an 3 > 0 at ki at 

C TJ £ 

»Q 3 AJ 

0 

0 


at 

6 H 


at a 

JjJ 

10 at at 0 0 

wOatotio-Ci-iata 

0 C 

k3 0 H 

z 



kj 

a 0 


e 

5 

kl TJ At 

1 COt UHW >H 

V) |Q — 

c 




0 

ii 


1 kl 

Wi4 

01 IQ 9 

•h ki ki a 0 B At p 0 

CO — 

p rH 3 




0 

•H 10 


C At 


C ki £ ki k« 

R ot 0 tj aj 3 at fi¬ 

HUS 

a-c 0 

• • 




rH Jj 


O 10 

A# 

at 0 1 at at 

at T3 ucniuic at 

•a o» a 

H H 

0 



►J 

2 


Z -M 


O at AJ rH 

0 9 at 0 iq ki— -a> 

U *ih 

0 U <* 

z 




at 


T3 

Oi 

at ki At tj 

at c at 0 - c iq 

*0 O 

Q C 





x: 




c a a» c 

uouna <—• 10 »h 

* iq 

|Q 

z 



•• 

1 mj 


•• 


•• *H ~0 « 

•• ax -h u 0 M e a 

•• a 

•• •« B 

0 



H 

IN 

u 

m o> 

tA 

rH 0 0 

cm 0 a u at ^ at rH 1 

m • iq 

N 1 r—« U 

*-i 




U 

1 

c 

Ul 

kl rH 

at aj tj ki k- aj ro •-4 

a 0 

W oi 

Ul 



a 

a at 

TJ 

a-* 


a * 0 at a 

a a»H ucocMQdit 

a at 

a at tj 

M 



3 

3 T) 

c 

2 a 


3 c aj at a 

3«h at at’H aj aj 0 t 7 '«H 

3 * O' 

3 C J 

u 



0 

0 c 

B 

0 to 


0 « <0 AtH 

OXUH k D BHH 3 

0 at iq 

Oh 5 

u 



M 

u 3 


U H 


ki 0 ki 0 0 

UU-OKJ k JtkWj 

u co a 

U rH 0 

0 



O 

0 


0 


O 

O 

0 

O 
























Federal Register / Vol. 44, No. 151 / Friday, August 3,1979 / Notices 


45861 


01 

Cn 

& 


P 

c 

o 

u 


cn 

c 


? © 
p* 
c , 

S 2 

w c 
at 

g c 

04 C 

O 10 


in 

l 


§ 


z 

o 


y 

Q 


C — | 

o c • ^ 
xj -h at x u p 
o> o -m > • © e 

C n m H J h at tj 
*H U U • CQ iH at 

jc c at tj « a«n 

O O P 4 U rH 

<o O u o o u © 
a £ u at «h at a 
u o © 3 cn 3 o 

O • p c o u c o u 

ititfl-waat-waa 
©a u r ^ a; r i u 
u ato cwo«m-h 
at ‘aijit-H 3 ch c 
a u o £ e cn u © © 

OO © c u w w x: 

P U O' E W P o 

^ fl « cj: *«m c « at 

(Uux-HOitOfluS 

tj © -h a © e ^ o 
<0 ass e p ot a-u^ 
at o <o *t h cn oo 
u <Df- | njo<uiat(tjD 
a^j p id w u 14 

tAQtlV4HU£tlhh 
O u o at at o x: 

TJ M U >3 P JS a 
C &• C u O O C 10 u 

© o utrft-Hiw d at 

•h u jc w o cw N 

U © <0 A (0 -H 

OC » fl)V 4 V 4 -H C .*H 


t* C 

3 *0 0 CQ 5 it 

M H <0 0 

m a 

z 0 

jQ 3 At 0 <0 

at aj at to 

at c 

w 

•Ait to cn a u 

at 10 u it 

a,c 

£ ^ 

u-m m e at 

jj m fl) --4 r- n. 

C M -H CO 

.-4 411 *1 



W C p4>4tO cn cii CTP 

i; Q o « -h c o © e 

Qw a 3 .sc W Mat 

>1 o at 6 
© © © -at«ocx:atat 
ttcuuc^nutuu 
© -h a © -h 

u x: w > x: tj c jg rH rH 
oo o O CD 0) iJ H -H 
c © tj © p x: -h <oo 
0 £cue©33xuw 
U © o 3w 
cn chp p cn 
CUCOCOUCUC 
•••ri ovd-h to at to at —i 

in X it H T) >H QtH 

w © 3 u o a c © 

a-n u at rH at -n > 
p c ov o 3-0 acna 
o-h a-n c o c o c u 
■ feo w -m a © p atH 


o 


at •* at 
* at x 6 
O c -h x: 
an e o • 
w x: «o a 

^ U 4 J it • 

© © o psj 
nsx a 
to VO 

HOICU I 

X3 T) O at Q 
to N 
at u * o u 
hu hq at 
a © tj 
-h © x> x: c 

■u c xut 3 

H -r4 3 -M 

3 tn ai 3 u 

e at 

w ***TJ U N 

* at at o 
i( Oh jt T) 
° *** © 
p rc at os tj 
“ “ at 


>oh aat 
© p © © xj 
w a w at X3 
xj x; 3 
01 -m TJ CO 14 
p u c 
at P IQ •- u 
i-i cn cn o 

O -H r-4 C 

co at h at 
o at > a 

U P © >i 
W aP 

tj 

••at m 

U) 4 J UH O 
© © © p 
O4UHX o 

3 © .h a © 

o a o w u 
uo r 
o 


> as to p 


u 

U U O U 

O u Op at m 

p o p a c > o 

01 P to to <0 o 

U to U U M E >4 

ai i4 o attJX'CiJ- 
aat a o c u tj 
oa©Ouc©©© 
O u od x: rH 

p at p to • to -♦ 

c uac^JOH at 
to at o to 0 >.t*4 a 

•h x hu** o 

0 «-H U 0 « U — rH *-14 

si at it 14 m o« 

jc *a cn'-- at * at 1 

oatatc sm'U'w 

iJ h vch mo at to*-* 
«atocataaatat 
cqm at w^flt 14 w 
o •■* at to at a—■* 
atcuktotu^co 
it o at o u atco u 
atu«Hcoetat ao 

p **h c a —1 At 

O •- O *H —•«-» U£U 

co at — cn 1 o «o 
Q ^ jc > cnc jc a 
UCUacWUTJE 
O 3 u--t ~h C O 
•" M 14 U X it D4 to u 
C it H W) 10 CO 

to o 10 **-4 •* M 

6 0) 4)^> 0^010 
XH CO S3 at c 
u w a a I* w -H m 
4J UOO-CVt0t 
•H t*U H H at 0)H 
35 — cnrH U-OH 
CO TJ •«* cn C 10 -HrH Q 
Cto C -t C «-H 3« 
u to vo h x: 3 o 
O m h h w cn-Px:xJ 
3 3 O co o 

co u m 14 *^h o 

to e at x: o u -<h *«U4 

E (O TJ o O4 >1 U) 

at c <— 14 -t 4J it a 
jrjt; uhh «q m h at 
«oo ocuooat 
m o at m 3 at <ox: 
flMitit a c a co 
to at o <o to 

* ui a*-» e o •«* 

••At j 3 at M M 

I^CjQMtO-POtMtO 
(DOOiJ-H.v:UH 
ftEnit M C C CV-t 
3 at ooctoaE 
ooceauho-H 
p w O ^ w O '—x: co 
O 


M to »T3 
O'H'O o»c 
fl c to 

M - O 

at kt u > a 
cn c 1 to x: 

•h 41 k a 
at e u-i in 

it a O it n 
COM rH 

3 * <0 d) 

u crv x: a 
o at c a >1 
\ at 03 At 
no cn E <0 
c c x: tj 
to -m u x to 
At to h a 
at *0 a> e 
a at At «. 
SU IQ it 14 
At «9 O O 

at x: .aj 
U U o to 
at o jc c u 
•h jc <o at 
5 c ox: a 
to O « AJ o 
M H CQ 
U AI MM 

o x: at at 

^ 10 At sz j« 

m a-M aj o 

o e i o o 

At o a 
<0 O k4 c 
u o o cn 
at cn aj c 
a c o 
O -m <0 u u 

rH M at 10 
JCHiJX U 

0 3 JQ jQ 

3 art 3 -t 
m at m > 

Ea M M 

o *H T) T3 
E a» 4> at at 

O O HH 
O 10 M rH rH 

cq m at at at 

a> x> aa 
XI o o 
•• M 3 Ui M 

co in u aa 

I I — 
a-A «t<M44 M 

3 e a*H ^ at 
o -m >* at at > 

M 10 it 83 W O 

u> 


10 •— 1 rH 

Ml 

3 rH 

cn 0 

CO H 

•* c it at 

to AI E E 

h Oh 

E cn 0 

Hit (Oft 

— a so 

<0 O u 

*—» 3 a m 

3 (Oil •* 

tj a 

c a u 

c *•■ •• 

<0 E 'D O 

to M — -T3 

E 0 at At 

co 0 at at 

a-o 14 id * 

At C *H 

•H M 

TJ 10 HH 

M b i> dl 

C 14 H 41 

to at m a 

00 a 

At IM U O 

a to 0 

" u u 

<0 at 

U T) jQ 14 

0 c 0 a 

at at jd at 

0 u id 1 

a m d a 
o-m m a 

m at e a«m 

*D M (DH 

4J H 

a to at c at 

at 1 at x: 

At Q > to co 

c u au 

ch at m 

•m at >1 

at ju « 

xxi jt a 

E 'O — 

O JQ E 

at c * * m 

(0 3 E 3 

O U AJ rH At 

S M b4t M 

a- mh at c 

<0 co 0 

4-1 -H > -r4 

JQ a br AJ 

i*CHOO 

M OT ^ «• < 0 . 

0 0 jcx a 

3 M M M « 

At M U CO 

U O v* 0 4) 

to a 0 <h 

aj at aj a 

m a u h 

•A 0 T) «0 0 

at •*■ at at 

Wi to to M 

a^ u j 5 

O H O O w 

0 k4 6 at at 

AJt* J Q-C 
10 O -M 

ot a 

x: ^ m a-* m 

0 0 at 0 

AJ a-H M AJ 

u E T) JC 
at a. c cn 0 

<0 '— U Qt id 

CQ M rH M 

aj a 

m <0 -h at 
at at u 0 a 
aj cn O 

M •* C H ii 
OTJ O b to 

>lC 14 4 J 10 

at cn u 

at to a co r—< 

m **a at a 

> x: r —1 

O Q A» <= 

c «a at «o 

C CO 3 

O » cn c m 

ox > a 

U jc e m 

00 a 

U-HXT) 

c 

at At u c 

at »a m 

•• Q (0 <0 to 

•• M • 0 

0 at £ 

<n Ea T 3 At 

•H Ot At M 

>1 (0 

cn to xj at 

a E u 

a*o c a 

rou 

For 

cu. 

Ope 

3 ro -A e 

O AI C to <0 
ai q to a ea 

0 

0 


iH u 





U tk 



>1 




cn 0 

0 




at 1 ai 1 



u 


w cn 

•» 

•A C u © 

U P 




rH 0 at E 



- W A» 


•T C JX 

C — U 

U -H P 0 

0 © 




rH M a O 



mxj C 


n a £ to o\ u 

u 0 cn © 

0 sz u © s: 

u u 




at a at u 



nn id 1 w 


TJ > P rH D 

© © H c > 

M p w © a U J«i 

© © © 




a 1 at 



HJ^UC rH 


ucatto-HOTJu 

a c > p -h 0 

c © © TJ © 0 

a 0, an 




0 AI 5 M 


cn 

W -H M 0 


aitoeasutaEA 

w ha 0 ID > 

© u s © u TJ © 

U >iO -H 




MH WH 



u a- •« at m 


>10 P D 

enTJ HX u © TJ 

rH © Q O *—* CQ 

© P O 




a at < 


*r 

at — « a 3 M 


OUUOPCOIA 

•HC ©0 AdJfXC 

a a-H m p 41 

3 © 

0 



1 co a 



> M W U 0 C 


at u p c 0 E 

OS a © © cn— © 

0 © 0 is x: 

© u C © 

rH 



IM 3 »A 


HJ 

n. 

0 at tu 0 a 0 


us at at 0 a 0 

A £ c -H ^ 

P > TJ £ P 

W 0 *h W 




rH »a^ C 


M 4 

5 >*p 0 


0 0 a m E u 0 

rH P © -h m C Jt! 

rH cn © C u -H 

p x: 3 

at 



at ai u to 


. 

XU O to *a 


paatoaatatflQ 

ho cnx: b -4 at 0 

© C u W u 0 £ 

E O 0 

cn 



co at-H e 



pa • u at at 


io^> c -m ax 

*hO*hCO©>D 

x-h cn O 

u © © u 

to 

a) 


T 3 a at 



•H A^ 3 <y c Q, 


u -u 0 d >1 w at 

M u it A in QS -H M 

aTj p u u 

0 U £ © 

a 

* 


A C .* 


4 -> 

5 —. 0 a n >, 


at u P 0 cr*p D TJ * 

Q a 0 TJ £ up 

W©UCU-hQPEa rH —. 



• 3 to 


c* 

cn Oxp 


a0 0 at a-H 

EC »a TJ W 

< U 0 0 © c P 

w cn-H © 


c * 

A a I 

CO MM 


<u 

m at 0 0 


O P E *a rH CO U 

x a **0 4 ) CPb 

u u TJ © O 

•a a E a 


U v 

f 1 #H 

J 3 T3 at cn 


TJ 

OQh (i) idH 


<d o^u «t E at 

u a C 0 u • 

a ©a©JQ©TJU-H-r 4 >, 


u e 

H CT 3 


Tt 

P rH £ Ot 


puucnat>at**> 

© rH Q -H P © W 

UH c U 0 u 

c 0 x: w p 




fl C •» 


u 

<0 04 M 0 > 


c at 0 cx ot) — 0 

C-HjTJU(djTJ 

0 £ 0 «A 0 © Ea 

© p 0 



u 

O Du 


c 

m ai at £ cn 0 


w a*J -h p x: c © 

•h u C O - u 0 >1 

PUP— £ 

© C u u 


rA 


0 • O 


M 

at-n > cx 


HO > O U» fl CO 

rH Q .a © ffl © a 

© Mb'* rH 

u u © 0 © 


i/j 


O tfl T 3 4 J 



Qi P 0 »**H W 


a •- to h a c 

© u a— • 

U »A O • »A © 

© © u 1-4 


Cm 


»tU c to 



O CO MX- 


at u a u x: rH © 

a © © cn-H 0 D 

© U TJ p w W -H 

s a^t xi-h 


g 

0 

n >iid m 



a 0 0 x: 


>» cn 0 a- 0 p *a at 

•m *H > C © U 0 

a 0 C © TJ D U 

© O • 0 E 



u 

at 

• 

■u 

at tj up 3 p 


u tj p \-h e a e 

axi 0 -h p © 0 

0 P © U >, 0 p 

W *a p -H 


S 

*7! 

u jra a 



c c at to £ h 


fl 41 Id U<D J Q)A 0 

A- © c C p p O 

© © c w 

U U»-H w 



V 

at h a 0 


c 

A 

<0 to 13 U £ 


c u u © c tj ap 

u TJ © 0 © © in 

© U rH a • -H D 

>. © ©*^ 


Oh 

u 

T> 


V 

U <0 0 ) rH 


OQ©X©pCa- 

U C © N U U 

c © © 0 3 E TJ 

u a > u 



13 

c u in at 



u >10 a at p 


■h a-H c © w 

0 U © rH -H U © A 

•h a > 0 3 c 

© © O jc 0 


O 

M 

3 0 )|a A» 



3 J 0 c c 


P •aOSIH © Ea M rH 

p 0 0 u a a © 

x: O © p pm 

P U O at 


. 


TJ -H 


nj 

%.ao c at 


© u © E 0 

© '• O E O C 

U UCtOA 

a UTJP 


E 

J 2 • 

A» to U C 



U A^r^ M 3 E 


P©u*A>auP » 

u c w a sc 3 *h 

© TJ cn © JQ TJ 

C W C -H u 


txl 


<M Q 0 3 


fl 

0 C at EH a 


CO © © O 0 -H © © U 

© utj cn a e cn 

£ u —M 0 © 

© © O O 



0 

•m m a) U 


0 

P JC W P -H 


CTJ-HXJDauO 

a 3 >t c tj u c 

© ap tj u 

W »a p 


£ 

u 

rH O 



to 0 a u 3 


ua fl cw trid 41P 

a x: -H © .a 0 © 

cn 0 u c -h 

r^VO P © 

00 



JC T> (0 •» 


U 4 

u -h 4 J 0 0 cr 


©tnu© ©ua© 

0 • ap — a 

cm 0 cn a © p 

c c 1 a u 

CM 


cn 

u C u e 

u 


at u c 0 at 


x c O x: u OOu 

© Da©© c 

•H P c 3 1 

•h OQ © © 

rH 

pa 

C 

O W Ea ro 

at 

c 

a u 0 -h >i 


•M w U © u W © 

c u 0 © 3 c a-H 

> © ©-H J£ U 

© -h u a 

m 

s 


a 

TJ 

0 

O at U rH rH U 


£ u © s © u a 

•H O U P -H -H S 

© rH u C • U © 

E O a x O 

1 

TJ 

At •« M 

& 

XJ 

a a at a at 


u 0 S 0 X*‘ 0 O 

X: «SOHHP 

a 0 © © TJ 0 JQ 

DU© 

cn 



•a c w at 

3 


>» K ax 


©op a p • p 

O >1 © © w 

w a © >» s £> 

U U © A-rH 

fA 

Q 


u 0 u > 


nj 

id « .* dp 


P © U 0 w 0 © 

© u a © a 1 

P C O u 3 

© P N rH 

9 

MH 

> 

a 

at M 0 0 T 3 

M 

a w — •** w 0 


©U>©*a TJ © c 

£ © U C U -H • a 

rHO O *XiBSPWOu 3 

Z 

s 

UI 

wap 

e 

ft) 

at at >« u 


UO©PTJU>rU© 

p 0 -h © a u u 

© U p w 3 P 

© c tj © a 


2 


<0 U U 

(0 

Q4 

rH a u 0 u U 


O P *H W © O Ea U 

© Q P *H S'—© © 

X C 0 U »A 

SO p © 




at *a 10 0 


0 ) 

XJ >1 (d P (D O 


c © w © 0 \ • 0 

aa ©a> 0 © a 

aTj © tj © -a 

AT OTJ © C 




m x a a> 0 


iDit C ID 3 \ 


O u £ UTJ 3 -A 0 

0 u aa u c © 

W C rH c rH © >, 

at 3 h 

0 



13 <0 E to O 

Ui 

U 0 u 0 TJ 

w 

U © •' C O u u 

Q >» © H 0 H M 

< © a © p p © At 3 

z 



O O b (*3 


rH *h at Q.CO 

a— »a a a © tj 

p aa .am cn 0 

A cn 3 

C C-h TJ Ea 




u at 



rH P a <0 

>* 

O u U U JTrH >i 

DO u © c w 

u cn cn u c tj 

© -H P c 

z 



•• u a 

M 


•• to to O cn 


•• ©OOCOn-nSJ 

•• Q »a 0 u w 

•• 0 c c 0 -h 

EH © • a 

0 



AJ* 0 TJ 0 

O 

-- 

rH p c rH 

• 

CN © © P P rH E 

n u w p © E 

*«r p -h -m 4J x: >*x: u ~ 

w 



w at 

i 

WJ 

a w at -a at 

D 

cn c © © © 0 *h © 

>. © © © ap © 

© x: r. © w > 

U JC © u w 

CO 



awn aw 


a e c t> > 

O 

a T5 ‘H u U > P W C 

a > tj a u 0 c tj 

a u w w u -h to 

© OXQ © © 

w 



3 -hh e 

at 


D 0 T 3 10 D 0 


3 © cn © © 0 © 

3 © © >,© © c 

3 © 33 ©C©P 3 XJSP 

u 



0 0 at 3 

M 


O 0 C U H JC JC* 

0 u c a ax: a u u 

O © Q P ae rH © 

0 a u u a-H x: p u 3 © © 

ca 



m co aa 

a 


u A to U own 

u q 4 /aon D 0 U 

U S 3 M O VO a Ea 

u 0 u 0 O <u a- 

© P U W U 

Q 



0 



0 


O 

0 

0 



rates); Turnapull Operator (or similar type) 















45862 


Federal Register / Vol. 44, No. 151 / Friday, August 3, 1979 / Notices 


W 

I * T 3 
3 O <7* - C 

0»*Q TJ C w n 

(fl S C -r« G rH 

u o h u -h c m •* 

ft) T) u U x» > Id ‘H (0 

'OC'MWJW 01 u m 
C <0 ftl o 

3 *0 Out? O O AJ T3 

« c <d c 

«|H (0«ox» *b ct 

•H * c c c w Xt 
(Q<*4 O « ltf*H 
w u xt c u O >1 

0) 3»xi <3 3 i-4 

0 «JH^«iHycy 
E «H B y 3 -h oi 
O' -H 01 0 ) U *D u 
cw u (i y o<i> itH 

-« O at x: chiod 

i4 Xt ft * *-4 r-4 

' I H-OH d « 

*jl 3H ' 

*»o ^ h w u *o e 
<* ‘OOCWC'OCftJ 
O *H C fl B 
<0 

O’ 0) 

c } outcjC 

U TJ « -4 g <»4 -n TJ 
•HCO'HddUidC 

•o « h an <dH o ai 

c at r-4 jz 

•O O'DJi'HH D ft 

c c y o u x> - 

ai *h *d o w *j 

TJ C xt 0 **H 44 -m a. 

D'DlOVICHOuiU 

co -* to no 

•hh yiuH a> O x 

O’ c o*o i/i cd «/ 

(7 > C H*h • 

—» « T» IQ « N«M *U) 

•o*t m «£-H 10 O cn u 
Quo u u at at 

rM Q*H O' •<- 0t O' O’ M 

H <0 «»iJ c It) O 

<01 '*Ui» (O'* -H Ui) 
O’Xl 01 fl M « 

It} Ct4U ? 10 uH 
3«OU<«^ OiO 

]i.*s°*3«§ 

-h to o c u w e 

DtJ 3*H 0? , '0-Hg 

~ e O' O «u ^ M COO 
10 # x: o xt 2* «ox:o 


* o 

P H O’ 

> C C O’ M 


x: <D 

O* XI C * 

e oihh at ~ 
I a ft x: x» o 


i 

M O’ 

S-S 


Wt V W H U U M 

c e a» tj •-< a ft x: x» o u o -4 o 

at o m r. o O’** 4 u at 0<C<UCT1<U 
•cai-^oujsaicaatmu - o h at c <o 
h *j >w a x: -h cgywc-H a»iOM w 
3 H •< u ft H *H c*o^x:>,M«ot <u 

i-ux»a w wr-ijx at o -* x * n o a *h 

to •^•HO’UE <0 U XI U t> U) 40 TJ 0 M X> 

DCuHCClOC o at <0 UT> c - 

C-^UtO-HKMO » ft U 44 TJ C 0l t0 <d 

*1 m irt m ._i u_< r*< m n m r< <!■ m ■ . 


a> 

^ r -■ w _ _ n £ D b 

O’ o o tj c at to m u io o 

^cci 


o <0 to *a 

M *rl <0 C B —— mm mm * ■« h •> V W 1 Pt m 

at tj tj c at • m-h ot ao^a a ucocnc 

£_loxtuxtocetj c cr at-< >. oh *j at 

0*00’ owH 3 -h •** s d h it ra atp 
o c c to >1 x» « 41 h a u h m tr io <a m cn u u 

“ ' “ " i 3H 0) C (D 4) 


5 1 * —• W "VI, •—I V w 

•HX C-t (0-H ^ 

wwa;uT)uouu'oo*^wia»ca* 
u o at a <o tj at x: «o in tj c •* c 

OH ’OTlu^u *HBO*i x:wua>a;.*«3 
<tH£iHCCiU«tcy HflOUVCOBM 
OOUfltJOdtlCIJ'UBiJMfl'M Q u 

M o to > « fiH C c e enn h Jr O 
at w <u jc -h <h t) « cn cxtj <o u 

atO'O TJHO’CU « H ot 3t) 3 CC- <0 

0 u o.rH a-» *h o o’*-* »uoatojcit)trtOM 
at at 3 o rwUcBui^a u mm 

hux: 4 - 1*0 m - aniiuOKtJ «vuia 

O 0 UtO W C - U*oauCM3rH0<0U w. o 
on 4 aoonccaot<H4t*nai a at ■* o 
^t<Tj^BO Mat«<oux: c > to m v*5h 

H (0 3 « « «l 0 4<t)U4MOl|C4HlOH 
a CH4)«i>ifl(«0 -D 5 O 13 N H M 
ttiS!? O’O'MOH *H a C M N U 

®^CWC«IB U TJ o. *o 0» >»4 CTI 0 jC*O 

2 u at —• <tj — u c o»atx:H<aatccu 

Hii<Jfi>,il)Mt3C*tmi6«0 H C 

I u«m*o<uo m u .* c o at tou»o 

OOlttttJO O’tOKtOWCHQt a cn 
<0 MC One <M o *H at*HO’0tC<0 
»h c xi 44 at s/tihhm u g at oh at <oc u o S 

h O O fi cm o *» <o KMHt; yn k-h 

< •* tj cat<o toMaiuu<o3(iAC«tMi 
i u c to lit y u •• at m u at c u 

U<0MB «0tnt0HtJl4JH#Hj * OH 

-4 0 *H SCCtUWatHMUCM 

■^ W) -*' , ‘* tt, ' DOcr ' 3Mfiato<o 01 CM 
IflMOWCHCMC** O’H JS 10 %4t O 

—• OIUJ<OM3<MM(U 'U at U rH *^»n ui ri fi, 

>.a» o to u o to aa*o c x o a w c <d d 

aao a id uy o o comho) k/oh co 
Otib u o’ta’O'o /o£h y m a» to n «m s 


t 

lit 

<*» I» JC 

JCJTJP 

on 

Jf 

X> «P <M> #> 
Jt» Jfrlf Jf 

«» 

JT 

m n ro n no w 
OOOOOO 

i 

l 





in iron u> u*i m 

t 

i 





co n ro co co co 

a 

lr 





• 

* 

-r 

> 






1 

m 




O 

in in in in in uo 

DO 

1 




ro 

ro co co ro co co 

5 . 

'5 

*>*>*> 

tfp 

<#>*><*•<*> 

«n 


r 

8 

ro to 

m 

ro ro ro ro 

r> 


X 

. OL 






’ u. 








ft 





OOOOOO 


< 





in in in m in in 


X 




• 




0 cn cn 

M 

r -4 ro in r- 

m 

in m in m in m 

"3 

1 ^ * 
1 « 

MO CN U) 

VO 

r- os vo 0 
• • • • 


*r <y\ *€ <r> *r o\ 

• . . • • « 


0 r -4 cn 

O’ 

co r- os r- 

H O 

os os 0 cn 0 O’ 

DO 


r -4 r -4 



r -4 

rM r -4 


to 

U - 

o < 


t — x: 

» o 
• c c 
«j a/ m 

U M H J 

o at <o — 


z 

o 

M 

H 

O 

D 


IS 1 -: 


P 

to 
Z 1 

81 


M I 
Z C 
~> at 
t E 

g| 

h 3 


at 

to a 
u 0 
at 

U M 

**>» at 
h o» 

O. O’ 
to <M 
TJ 
at 

r-i at 
n H 
<q o 
u x 


s 

M 

at 


3 at 
o* > 
at -m 

M 
U *Q 
<0 

O -X 
3 O 

tr at 3 
in u 

> at 

*0 M C 
4t O 
a — u 


c 
E at 
<U E 


—»* at 

t • Jtf T> 

: no £ 

• O OJ 5 

*3 CM 


C 

o 

xt 

•o 

at 

n — 

M 

u at 
<u *o 
•h c 

44 a 

Tt CO 
M C Ci 
01 <0 Ul 

> F 

CMTJ ^ 

<0 U *H u 

e *o fo w 
c ^ * a 

3 

03CCOZQOQP 

OH ^<OOUO 
flu 


•• M M > M 

U4 O* 0« CU C4 Op cu 
m - D O D O D 

8 

O 


44 0 -H 


8 

►M 

CO 

8 

a 

S 

a 

a 

04 

O 

W 


W CO I 
H »M I 



to 

0 

04 

c 


at 

jS 


0 

s 

•H 

nS 


>11 
X! M 

u at 

*H xt 
x: c 
xt 

O ™ 

xt 

P 

ss 

N 

*0 

<0 at 

k4 u 

at 

*h 43 
.* 

n at 


at 

r-4 

M 

8 

at 

> 

•H 

at — 

> o 


at 
at o 


c 

3 


<0 

s 


x: 

xt 

s 

,w 

TJ 

C 

<0 


at *0 H 44 
>m at 

• fi - 

J Xt 

xt 44 at «o 
0£0 
at x> cm 

xs >1 

xt xt c 

•h at 

c u at at 

H > C 

-c at xt o 

sss* 

^ c a* £ 

*a h at xt 
at m 

M *0 <0 44 

<0 ai o u at 

xt at at x; 

at «j x 3 10 x: xt 

x: y xt 3 xt 

HO mo I 
I T3 


at 

s 

N 

• at 

I to TJ 

at m 
t M <0 
: «d xt 

>S 

1 at <0 

§2 

n id 


at m 

<d id M 
H M 

U *M 

It) M 

•rl 

at xt 

44 U 

h aw 

44 21 

•h at z 

O O 

8 0 0 

N 

N 


04 IN 
O O 


jQ 

id 


A 

x 

id 


m 

in 

in 

000 

co 

CO 

SO 

■*r rr *T 




• • • 

in 

in 




*r 

m 

in in uo 

m 

in 


IN CN IN 

• 


• 

• • • 

r -4 


cc, 0 0 

in 0 0 * 

r* 

►3 

13 ro ro 

Hsro * 


an 

•n • • 


0 

0 

O OS r -4 

so so r- 

r -4 


in r -4 



22 2 
88 8 


O U 

n d 
• H 


U 

D • 

DC ^ 

H CQ 


) WJ CO O 

z z z 3 

88 8 ^ 

ojojioacotobCMMHH 
pp«0«tf 0£« 
HHWHWWO U104C40. 
gjCOj^CCMMZaDDD 















































PAINTERS CLASSIFICATION DEFINITIONS 


Federal Register / Vol. 44, No. 151 / Friday, August 3, 1979 / Notices 


C/5 
2 
o 

M 

Eh 

M 

Cu ^ 

M 

flu 
w 
Q 

2 

O 

M 

s 

o 


% 0/ % 

XJ c 0) M 
fl-H C-H 
OJS-h <0 
dux: 

U ‘ 
O' E i0 Vj 
3 g <U 
xj O' tj 
c cn c 

*-4 Cl 3 

a* a* * 

C TJ TJ *B 
*ri at M 

O TJ » XJ 
<0 tu 

6 <U g • 
O' O' 3 3 
C U U U 

m ro TJ 

U £5 o 

O at o 
A TJ c »n 
c o 
* (0 

u w crm 
at c 
at *m o 

C U XJ XJ 

•h at »o 

O' > u n 

c o at 
at a * 

TJ O M 

at c o 
> to c w 
-h at cn 
4J .x: at 
O a 5 u 
e m a 

p . 1 B 

3 XJ O 

• o w 

-4 u 

I • O -4 

oo .c to 


c 

o 

o' 

*H4J c 

*XJ U Q) 0-4 U 

vo c at c *h jo o 


a 

g * 

3 TJ 

a at 

U g tj 

* xj -h o at at 


at 

e 

% *H | 

x: at 
o o m 

1-1 to CP 
XJ g c 
<0 U -H 

g-h o'w 
o »o c i 

4-t *HU 

3 *TJ O 

10 • M -U 

""xj at to 

U «M $ U 

o at at 
xj a • * a 

10 >13^0 
W4J UN 
at u 

a Cnco u o 

O CHO >1 

•h at 

UT3 CH > 

at m <o.^ c 


o 

h 


<0H CTJ Wit u C 3 ii)H 
OHH O W 3 (0 O-h crvM W fO 

-uaow-Huuxioat *h u 

UUUUatfOaUTJrHW 

mu at a a u at 
o * a-m * o at w uh xj xj at 

*■ -u at u i a-H -h to o x: 

>i<oguHuouoat u c 4-t 
u u ro o at xj o 5 tj at 

at at u tj io >.tj c aw at 

it c<u at c u at at * ro o at > 

it at i as at > at it c h 

tocrto>, acucccwat 
a itnoouioatatxu 

«.jr u o wh£ x o at 
*xj xj o' at u an<ovt 
w c —4 c xj at * % e 

aatj-HtoHwo'O'WM rH 
gg f oat-Hatcc>iaturH ^ _ 

3 a.* <h x: o x -h h at c o to w h -h x o 

a-u U —4 ■ J3-rtH CHM(W£C-H Dit M u 

333 * g TJ 0 t U X 3 n o to D at 

.cpujqm *h c oih o « -h u wo * 

'H at 4 J atc>ftjujotouw 4 Jxt i wcc 

w , iJ Q-jhx o ) e at cm at 3 ro 

u x; o g g 3 w at o o a u rH e 

• to o to at a** at o' c -h *h o o tjh cn 

HJrHCUXlM rH *O'C*r 4 jJUH 4 J 4 JUC 0 iC 

vu-h-hO -4 * 3 u m m O' * -4 io ll 10 3 'H 

E JitUtMUUatlflHCU«ii>a UH rH 

• h too o -ohhw-huih ota * no 

3W*> * 4-t 4-t <0 -H U4 to -H H o • * C 

u •0»uW3r4uCM l<HHit OI£it^iO 

O OH 41 Ui 3 at 010*0 I WU UNX 

ocatatitat-HU w * 4J x: 

o <0 H w at U g c >iU) 10 4) u C XJ • u 

m atatscitMutouatrHw at at-H o oh 
00 MCU°WC 5 U 3 
U (0 rH -H O'—4 V*_4 rH 4J -H Xj tQ iO 

at u at u) at co ro o a at xj at e 

> A 10 XJ 4J at * c U o > UUMO ^ 

°oat 3 at_uw a cn a o o o at at w aw 


at 

a 


5^! 
*3 § 1 

in ° ^ 


uX « 

• Si 

o o a 

CO X QC 


no oo 
o o 


m o 
o m 


o ^ ro ro ro 
h in r- ro 


O ,«N(NN 
O O' O' V0 


HJ3 4-t 


^.Ouo'Oig gHuBJJit ax E at 
O C W g 3 W O 10 I -4 % 3 £3 
^ c a vuu at igua 
low 
at w«3 


* U VO 

u at 

at o' o 

X O'HJ 
H 3 

g xt ro 


_g a uh u at 

O 4J * W O 4J 0—4 * o at rH M 

wuHuatoto it at u u _c jQ h 

w-nata u *5 4J o o at 4J <o h 

QtrH0t>l*atWRat4J4JrH u > 
u i ci-»4Jai» *u«oajou<a 
a.x-4 wocrHuuuwataa 

g U O'rH —4 " 

o o c ■ * 

o uh «t 


’ ujuc*-«uuuOTata 4 B< 

nn -4 toatcatatcDED 
MowHDoaaocoo 
ttojcoa'ooooooos 


u o 

at 

a.* 

(OHO 
x at 3 
ax u 
w H 
< u 
at i 

_ _ _ I 'O 

4J W CM O rH 

at at c x at x 

U H U *H J 

o a o 4J a a 

eg CD-OD 

O OH o oco 

o o ~ o « w a 


w 


05 

|H 


a 

w 


w . 

M 


a 

05 H 


c/5 a 

w w 


M o 

a a 


z o 

c/5 w a 


M w 

a 3 


w w 

w wu 

V) 


a a 

a 

C/5 C/5 C/5 

a w vs 

w a a a 


H W W W 
E-* X 

m a a a 

fc 8SS 

S85^w 

iNNN 


w o o o 

J N N N 
N N N I 

52SS3? 

os a oj qj <' 

a w w w : 


U 

2 

W 

M 

a 

w 

a 

x 

w 


05 

a 


C/5 

2 



C/5 

a 


w 

a 


w 

Eh 


o 

w 

w 

U 

Eh 

o 

JH 

Q 

w 

W 

3 

< 

o 

X 

o 

w 

w 

a 

w 

w 





M 
<H 

o) a w 

a a w > m 

U <c cs M MM 

>■* S U CtJ H H M 

< a q 
•3 *9 05 a a a 

h 5C D D D 

w w z u o o o 

jj m oaa a 
m m a a u o et 

H fr4 Eh 


XJ 

at xj 
O' at at 
c u-i at 

.-4 VU 

ao 
<0 ro o 
xj ro 


c tj at . 

W 

ro c > 

M 

3 0 0 

o' o 

C O'O' 

XJ 

-4 C C 

•0-4-4 

at 

TJ Hit 

c 

at w w 

•«H 

£5 10 ro 

x: 

M M 

u 

*£5 £5 

(0 


o \ . 

cl 

Tt o S' 
ui ■< 


s 

a 


* a Z 
o o o 
00 XOC 


O NNNNNNNNNNN 


• • • • • 


ooooooooooo 

in in in in in in in in in in in 


o in in m m w in in m in m in 

vo a* H 1 v 5f> if ^ 


inoinoindinimninin 

r 4 or-incNor.ror*r.r* 

HHoooooiaiflOfloa 


U *0 T3 x g 

at c c u 

rH flj ro o W O' 

rH w W J H C 

o at -4 

u »o TJ w cn w 

C C 3 c 3 

U <0 <0 O <0 

0 T3X w 

>, >, U. U M 

x: <0 <a w at at 

w u u n a a 

o a a w to 

U 05 05 33( a Eh 

a 

III I 


1 

M 

M 

M 

> 

i 

M 

M 

M 

M 

M 

> 

> 

a 

a 

a 

a 

a 

a 

5 

D 

D 

D 

D 

A 

o 

O 

O 

O 

O 

o 

a 

a 

a 

a 

a 

a 

o 

u 

O 

o 

u> 

a 


05 

a 

8 

wS 

au 

ua 

t° 

MEh 

WU 

&£ 
aw 
I D 
050 

aw 

w 

«a 

if 


*-*m> mmmX w 
MMM>>>>MXX 

aaaaaaaaaaa 

DDDDDDDDDDD 

§§§§§§§§§gr 

ooSSSSSSSSI 


o 

s 


I 

g a 


*8 



XJ 

c 

XJ 

c 

at 

c 

at 

e 

at 

g 

a 

g 

a 

—4 

a 

•H 

3 

•H 

3 • 

o» 

3 

O 1 

at 

cr 

at 


at 

at 

at 

a 

at 

a 

>, 

a 


XJ 

>i 

XJ 


xt ^ 


at 

£5 

at a 

c 

at -rl 

C M 

(0 

C-nrO-nu 


o at w 
axt 
- >i at 
Oit'U 
in *h 
rH at W 

c 

I n) * 
u — 
o o . 


m E 
A <0 
xt >, 
-4 T3 A 

^ c 

<0 TJ 

at 


w 

“ E * 

u u at 3 

at o o o u w 

> xj x; u t> g 

O a) j* tj 3 

u o >, at u 

T5 at «o a u TJ 

c ax o 

<o o 


u at 

at i ci 

n xj a U -H e 

OC-huO £13 o 

TJ at 3 m 4» * o at o 
g crxi w at u io xj 
* aatX5ucatEwat 

r—-*H 3 JU *H 3 -H H 

U 3 at u ax o O' rH ro 
ato’a ouac o 
> at >i u ro -H-pw 
‘ g N x O 4-trOuE * A O 
^ ., T^ w at wot Mocat 

T) XHH U U U-r-r'D >»0 C X5 

OCMrooog -uatEiurouatatiJ 
o <o at at - m a u o m xj u c 

•^'^*S'2 cs,rH !r ,in «3 wm cxj-hoj 
I aw 10 w 0trouu it o A > 
at g u o> O''*" out; *wo *om 
c x ro o» c _vr c wcuro xtroat 
a UH -huOxJu «J flXTJ « e u 
U4JO*4JOMiuO* M a u ro ot 

OW rsro 3 -4XJUM-HI/5 rog uu 
£5*«u TJH (t 4IN g U O O 

* Moat>iC ro A -H £5 - IM M 

u *atroaat<o.xuu % uj * o m 
at TJ > OC M it 4i o r>nn to ro 
--- w TJ u O u g-0 h N tj 4 ui ux: 

cwitjiH (ox ai aiHotHc-o - - - ^ 

atatrouatow'OMjiro o 
EC u-H 3J5 c-u o * w u vo 
a<o u * 3 x: x; —.tj oh^> 

•H u W U fcH0>'"3TJita)l4 CNU 

30 a oj o ai c ch'ooxj *io 

w ^/ 11 vS3'12 w '“'"H at m eh m a at ro 

at at >iio aovo-H w £3 *e 

(O £5 o ^ u —^ a * * 

^uatxsoat uhot 3 *hx omu 


g at c c o w 


at ^ u b 'jc 

ao o o' o 


io io at w 
ax c w c 
XJ H c O 

- O' O -H 

at w c -h jj 

m w at xj ro 

_ a at ro o 

VO H M | u -H 


>14J E 


e ^ 1 ’ 13 ^ OJ O'M at 3 MM a 3 5 a-u w 
•H*XJO'0>CT rH. g-H >, 0 ) w 
•Hu^ M *WuW-HuOOtZOX: I 3 41 (0 ro 
at M o U >1 U U at TJ it Q 3 u m. 
c«o at xj *h at •* & o' rouu ata>ouE< 


rouu at at o u e m 
10 < > ax 4)r,o c id ao at * c >, at o u 

U *'OOTJiCU-H-HM 13 H *--t ai CT> O 

' u -i. >1 -h ai a O O uinrQMxj cn > cn£5 -■ 


<0 U o 

u O' O O' U >1 -HO) 

OC C*J3 XI TJ >, -o<> "-S-C 0« O 3 c c C-^7 > 

■ a at 4t o tj a o 
-o e n 


^ i^'2 < ‘ n d' n P ^ ^ ° u 1 at co ra" g 

M3<3 < O atro TJUMOtSauca (11 3 (9 

a3 hfH c *at' M > • o u-t 4J *wa o 

XJ 


<3 M M | O' 


c 

C M 

•H 

—4 M 

■H M 

TJ > 

M 

M 

3 M 
M 

u a 

u a 

o a 

at d 

at d 

C D 

> o 

> O 

—H O 

o a 

o a 

'-r a 

u 

e> 

o 



- m w ✓ • V; W ’r» 4 J * r-i 

ai <0 X £ H IX 3 3 04 g O 


c > O 5 u 

O-HTJ TJ H 

g u >i * w > 
tj at 4J u 
T) 41 9 c W 41 a 
— <0H\ (OH 5 D 

oat-Hmuooo 
a x; a-" uxa« 
e> 


3 x; at x: 

xj xj at 


at o ct -h 
at o xj at m 
c x: » £ c at 

m 'TJ h at u u 
O'x: xj at x: m > u at 
CXJCU -4MCTJ 
at h at —4 u io u o c 
Bit Oxt-o 03 


45863 
























































45884 


Federal Register / Vol. 44. No. 151 / Friday, August 3,1979 / Notices 




>i 

J5 13 
4> C 


13 

9 <0 


JS 

0 

a u 


3 

• 


9 

>i43 


O 

4i a 


01 

c -* 


# 

9 ** 
O 9* 


43 

O C 


4i 

•4 

w 

§ 

C ac 

H 

0 * 

2 


o c 

O 

•o 

c a 

►H 

c 

«*4 

H 

9 

*J 13 

M 

Q 

a 

■ 


«w G 

*-4 

<* 

O « 

u, 


o 

w 

V 


a 

C >• V4 *■ 


n a 

m a 


0 jr 

a h 

3 

O -c 

0 


tJ 

C 


•v 

s 


CT*TJ JC 

c c a 

H33 

O 

0»M >lO 
C O 4J 
•r* C <*4 
4*130 
e> O 

«»i m o ^4 
O w 

» a 

04 01 -« 

^£SS 

C G a 

u o i a 

0» <0 C 

£in«> u 
-M fO *4 9 
u OH 
O * a 
2 M3 

*8 10/0 
i •*> co 

MM U 

* M S I 


>\ 

01 • • 
r-4 « 

O -4 
4J 

T> G 
C 9 
H O 

o 

>1 >» 

■U 4J >, 
C C13 
rt no 

8 So 

C 0»13 
• e 
a o « 

«H c 
0* O *■« O 
H u BT) 

v ac * t> 

u, 3 

I 


c *-♦ 

a 

hi 




I 

> 

w > 


Ui w 

§s§ 


43 

o 

9 


& 


» 

J£ 

5 

M 

A* 

6 
:i 

•O 


n 

o 

9 

a 


? a 


>s 

> 


9 

s? 

? 

•H 

> 


tnl 43 

9 m *j 

> 4J U 

m « 

u o O 

13 ^ 

** >i 

J* > 

(J 4 fl 

• 9 « 

Wt 43 a » 
HO 13 
C I -4 


u o 

9 9 


a a 

B 9 
9 I 
U .* 

o 

a*w 

a a 

43 c 

S3 

* 

<N 

• H 

v« 

s s 

J ♦ 

orx 

n 

13 

c 13 

*s 

M M 
•> * 

> -4 

£2 

jrf • 

o v 

9 « 

H • 

I * 


1 

U M 

O M 

H 

M 

>* 

9 *-< 

• 

a 

> a 

a 


<8 O 

* 

•O G> 
B O 

§ 

43 2 

1 o 

a a 
o 




































DECISION NO. OK79-4Q74 Page 2 DECISION NO. OK79-4Q74 -Page 


Federal Register / Vol. 44, No. 151 / Friday, August 3,1979 / Notices 


45865 


V) 


C 

o * 
(0 

fl >1 

e « 

pH 

- O 

U TJ 
O C 
4J to 
<0 

u at 
A 4J 
•u at 

> M 

i o 
u c 
at o 

is 

, to 
A w 
-X U 

u at 
to 


at 

u a 
u O **h 
at aj a 
u (0 
O u * 

a at to 

flj Ou M 
H O 11 
X 

TJ H t 

at o e » 

pH o < 

H4t W1 
-H <0 I 
J* M 4-> < 
W. H U 4 

C < O 

d e < 

i i 

i ' < 

M (0 1 
M M U I 

at 4 

04 CU TJ I 
D D C I 

S O at r 
K i 

u o 




CN CN 
O O 


_o at 

*H 5 4-t M 


(0 

3 

<0 o 


at o 

•C 44 
4J 

0 ) 

44 (0 

o 

TJ 

to at 

3 4J 

> to 


at 

UJ J3 
3 3 

•r4 

•o *> 
>0 a 
u at 
o 

pH X 

at 

at 

c - 
o at 


(0 

o 

o 


xt 

+ 

«o 


in 

vo 


o o 


TJ -M NO -M - 

(0 H • •-* 3 

M >lOt 44 

10 4-t 1-4 44 CM 

at at *M -r 4 O 

M M U g TJ 

■H4J 4 J C 

g -h (o at to <o 

in 

in 

.545 

in 

r* 

in in 

CM CM 

in in 

CM CM 

in in 

CM CM 

in in 

CM CM 

0 E > 0 
at oh a m 

> at x: at 

M 

K 

K 0 0 

in 0 

0 in 

\ in in 

in 0 

M x: «TJ 3 -h 0 ) 

i"* 

rj 

13 mm 

VO <Ti 

ro m 

*«tr r* 

pH -M* 

at 4-t rH 4 J • at 


<#» 

CtP • • 





5 jc at a) c 

0 

0 

O a\ pH 

r- 

VO VO 

vo 10 

VO 10 

4J 44.0 at c at 0 

0 x: 0 u n» 

pH 

r* 

in rH* 






at Titt n « 
a at c at 

*t c (o c atn-o 

O at x; -h 

C •* at -tJ at to 

•h C C 3 C 4-> 

X! «H (0 4-1 44 o 3 

4-t g at o n o 

•h-O UD 

* at o to u <0 

4 -t z <0 3 at at 

<o <a at h x: m 

at u 'U'o 4 t o 

m o oho <a o 

an u u c at 

o at to a 

at at o a at 
X: O £ 44 pH to 

4-1 -H Hit | 

i e a 


cn cn tn 
05 K K 

88 8 


U U 
D O 

tn to 
z z 
o o 
u u 


u 

D • 
OS ~ 
E-t CQ 
W O 

z a: 

O 04 

L> — 


44 0 

at m 

O C M 

>4 O M 

at m 

4J M M 

4-t K 

M at 

to W 

•H 4J W 

0 pH Z 

A C Z 

04 w 0 

4-t -p4 O 

fra 

ta 


WKcnKcncnwcn 

OOoI9«o!«dJh 
Sh^WEhWWOW 33 

<<O4<O4MSKWO ow 


> > w > w ra z o : 
wwwww<or' 

W W 22 W DC m K • 

W W W O m * 


MUZ 


a o.m 

3 3 

o o w 

MUZ 


OOOOOO 
fra 


> 

a. aM 

3 3 

o o w 

MUZ 

000 

fra 


a a 
3 3 
o o 

M M 

O O 





















































45806 


Federal Register / Vol. 44. No. 151 / Friday, August 3, 1979 / Notices 




z 2 E 

►4 HI ® 



W M 
W .J T> 0$ 
rctq aiu 
w 2 u > m 

O O O O 8 x SSmSm 

N N N N W <*«Q 

a a a, 

S < •<£ at x 3 3 3 
2 2 w w ao o o o 

' JJXDWH M 

HHtagooo 


1 

s 


x: 

o 


3 

7 

>« 

« 

at 


a 

0 

3 

•O 


* U 
O 3 
3 M 
P P 
4J 

a 8* 

& l 

3 Jtf 

T) O 

•H 

• a. 

m 

o 3 

3 

fl <M 


ST 


a ix c 

•H 04 


7 
7 

P «H 

O > 

** § 

09 0) 

U *J J2 


S ( 

X 'T 

"I* 

TJ 

C T> 

•S 

0> - 

P M 

• at 

► *h 


U i 
0 •I 

m js sc a 
HU 
C I -4 
( «h H ( 

*ate 

a p 

£2 


7 

M X> 


O' 

c 

Bfi 

0 m 

SP At 

p c 

ST 


U « 


o o» 

•w C 

73 
5 5 

p 

O X3 
ua u 
at -h 
p x: 
a x 

at o 


u « 

<3 

« 

A3 

XS 

sv 

s® 

• s 

O G 

C -4 

at > 

TJ h 

if 

fi 

? H 

M 

I P 

°S 

•* <*4 

S’* 

Q >i 

a 

•H Q 

3i 






s 


in at 

At 

O • 

At M 

• S 

W *H 

■I 


£ 

7 C 
0 0 
P *H 

•c « 

u § 

< a, 


- 6 

at -i 

ss. 

c jQ a> 

> no 

J >,~t 
I fl • 

•x> 

»*0 >,-« + 


1 ^ 
o 


at fl ai 

-4 *o 

A> P 

£ Q 

1 3 x m 

> o u 

U 5 

fl 

T 

so 0 

•hh a 

no jO 

Al C 

CO CD 

• x: tj ♦ 

ai s*4 at 


0 

c 

At (A —4 

no 

j* at 

at *h 

•* -4 

II AIM flit 

T3 >, 

O JC 

► At 

>4 > 

H >i0fcM 

M C > 

3 m 

—4 fl 

fl -H 



Qu IQ 

3SS 

§ M u 
o5 ~ 

HI 2 >, >, 

41 «« 

a < Q Q 


I I 
a o 


U) 

z 

o 

M 

B 

M 

z 

1-4 

S3 

Q 

Z 

o 

M 

s 

o 

HI 

a, 

HI 

O) 

a 

2 

8 

£ 

a 

o 




0£_ 

At J* 3 

• OOw . 

P <0 P *D 1 

a* 0 >1 at | - -- — ~ 

8 u*in 

*0 w — 


u - 

at i <o o 

n a p At c c 

o -p H u o at “ 

•o c 3 at aj -> > 

S rr jd to at *h 

atjoueu - . 

aat^TjataijQ 

p ar ct) a 

oo^c; 


at 

At 

Al 


Ai 

- l 
m no 

0) 

at 

at • 

A 3 h* 

at 

at 


At * at 

at - c 

c 

O O (N TJ 

A 

M 


fl • P 0 

4 x • fl » 

—4 

C c 

u 


* 

0 0 0 8 

-4 U A O' >* 

x: at 

OOP fl 

c at o 

8 

Al 

A at At 3 

- E at c at w 

OJC 

U O O at, 

ox: At 


- 0 

OH fl it 

c *h ajc HH 4) 

fl Ai 

in cp 

O At 

«. 

U - 0) 

A at > 

fl > 0 -1 C P c 

8 

- ih —at 
— * ^ ^ DU 

at 

At 

a-\o to 

at ai 

B ^ .5 ^ 

at 


io at jc : 
aufiTJU 
-» at 3 <ono 

•° ^g, 8 » 


S.-SS" 


r—» V W I I M » I » 1 ^ 

AJr4 *6-0 W«M U-O ‘H0£ *• 

COtr-t rrj QUCUauOttU 

jC H n N fi *t IQ «£4J c O IA 

h to a o imu« vacate 

waaat at 

^-a ot o 41 H it atrMH a u*t 4ijc 

• JBtHta cn U£ *3 c p 

U o U M CX «0 u « « 
atp d>c w O u utto ^ m tt£ ti 
•DIO* ^ HOit*HNT>M J«u> 

^ ^ «H *AiJ£ «A4 *D 

at at^tou *5 c * 8 > i 2 g “ 


om«t» o>i-*uma> » , O cn«w 

Q U O O «J O C in 1/1 5 r-t 

C 25 * at 4J qn>HiW 0 )H(hU 1 ac «IH 

* to 0M3 H b' 13 0 so tiPia 

- - *£ atx! 

Hon-HDfi£*t u.-^o*o»atA»atto 
■ '■ - ■"> OHH « 3H-H D.H C 

3 o > cr *h . a w -a w 

iJ4wuO JJiUr^ao'C 
It) At Q3 At at CO 

•riw u (o ^ u at a»HH w*m 


HtHHU < 

rH < 3 

< as *h i 
C I u 
I C M 

TJ HH M 



« u a. — 

o ai *H 3 fi £ At 

at c *h *- * u-hh 

w 6 <d O' ^ 

u at a to 
O •o >. u 

S OI At __ 

• >i 3 >i jQOX«tQ,04t « C 3 _ 

wt *’0 3-0 0) - at x: o cr< -oh -h b x i « 

- >iOi r-l U T> 10 Otwm (QHA Oil 4t O 

xt i3 >,ua>*^ -P^ovoOoccs-i^at-H 

•** r-i • *>H 4 at(tiklUT}tt 

•HH ri3^flfi c at O 
< U S* 41 3'^ -X CMDJ 0. - 
O' o» at m cn—• O ch • 0 

~ cmg * c u -h 0 I xi 


•0 17» Qt •• <1 <—I u V 
0 CTO b*t « 4i u 
JQ 3 A CX*At IA u * 

'i . 


O' w 

* c-^ • 


S h*h a 

•H OSJS 


at^to u*o c * «i > 25 B e at 

*>- nOC *Ouvo o U 

o oo ai m^vi oh« •-«- m ai 
ufin g, at -d <n u at o 0 u 

>%• •UMAJ *| ocmsM 


3*ti) at jC x: u> 

ac u ^ u 0-4 

_ I* At O lOAJOt 

m at at atsM -« w a» e a 

O' m OH-4-DAt u a at o' « at 
p * U | *D ■'t It) * O X) * A, O' SJ U 

At at « M U) 3 I) ttfi U ID c 01 

C at U M *ltiJb3OS<fltH-H0lH 
C -4 o U 3 at jO At o no H C<4 

«i£^ at 0 « « " “ | 

c o£ at At c 

-4100 *> - c *at-4 

XZ E x <0 U so -4 V) M O' 

o fl at o' at o c 

8 o> T) 0 c acw 
c o' c At at >* o 

-4 C 3 At U O' 

O' o»-4 r> At c 

C T) t) 4 C r-4 

•h 4IH * A H it it 

M at . >*rH « 0 ) to 

no 21 At u a -4 AI 

at - o *At © _ 

“ 0 • 3 A«AI 10 0) 

At <d at wi g ia 
A t At O M to 


U P 


u2 

At 3 O' W4 C It) 
to * O C no 04 
■«4 it) C 6 <0 W 

•D Ai -4 u fl >, | C 


C At o 


2 


.* m at i 
: at e i 

• Hfi I 
t —« U 

■ O to 


*Oti 
-ufiO, 

- at fl • At o at o 

U 0»3 3 «J A» -4 * 

4) U it UA AHH«t 

at »o *o * u o at o 
c XJ o - at ai c 
-4 at o m c c c 
cr'O c m a at -oo 
ccO B OtO «-h 
at to - 3 E t4 a* 
a) o»«n a - io at o 


* 

to At It) At 

- c o at to 
3. O' u c u 

* •«-! «H *#4 
3 U) U X3 At 

3. O U **4 


3 


wi at At o 

_ O M to At o U 

Q.JQ AtUM 

At to c at m at at 


S£ 


C I 

•H 

u a 

c o 


1j o *• 
o At - a 

CCOD 

^gC2‘ 


i fH at at aofi 

-4 > tQ 

_5 >* c > 

u at u at at 
o > *• h r-i > a 
at -4 -h p 

'C fi fi w O 

>* o > *a « 


h a at at o x a«4 

u B w >1 >*-4 

m c a at m At m 

OU-4At>4tfl 

jjSf3§!|5 

?fli2 £ s-?h 


5S 


« c At u a -4 
> --4 o c %4 *o 

•4 U it AJ H 4) I «M0) 

a» at to -t?. a 0 -h 

> un a u 

O at • *h x: at o 
a - At 3 ai a m 
•O O M SM rr -4 >, 

S o at x At u 

c in • at 

at M 3 Ai ja o»tj 
• fi ® O fl U C C 
At x AI -4 3-4 3 

ao—» AI *D 
I e O 0 At r-t Ul 





At O 


S ai u ia x: 0 at 

It) M u JO At 

-4 AI 41*0 C to 

.c'3 5 S'S o£ 


3 u 0 3-0 0 41 

MXiOAtaat^xs 

O At >, fl u fii 

-4 at At At -4 O 

-x>atC3MP 

u c a -4 d'ai at 

Ob 0 0 0 4i TJ 

At O O fit A T3 C 

fl At *0 at 3 

A o » at HIM At 

-A~*flt-4*H 10*0 
a, at a, at a, at 

At y X *o at ai 

xj fl c aw 

Al AI fl - fl 0 «4 

at at 4 > -At «h 

H fi A C)i C C C 

■H A O C « 0) 4Ut 

O fl a-4 HjCfiO 

a <m — m a x x c 


fl 10 

§ 

a> a 

38 

o“° 

At at ai 

a a -* 

Ai >i fl 

w at At 
c a - 
o o o' • 

-4 C At 
At Al -4 VW 
fl Ct *D . 

U ^ r-4- • 
-1-4—4 3 

SA4 fl 3 O 
-4 WI XI 
10 At CO 
10 I *-4 

fl a 

*H O Ai c 

u At o fl 

A» JZ 
at ai fl At 

10 h > 

O -4 at w 

5 ah n 

at at 


v ** 

SJS 

El 


I 


at a c _ 

2 £ S & 

fl O Al JZ 

u at 

S.' °*5 
82 
"5 

at 

rH a 
fl P 

8 1 


at fl 

at > x: 


u 

at 


— -4 

4) a^u o 

1 ■ a~4 

— xk c at 

m fl c 

nx: fl 


x: 

u 

3 . 

at.* 

O'-! U 
C enfl 
-4 CA 
X) -4 

-i w at 
at*i c 

X Al —4 
Ofi 

- At o 
fl -) 
IN W fi 

at 

.. u a>* 

O A At O O fl 
At at C Al r-i 

w at at ^ 


— O At 


J* 

fl 

M 

At 


8 


7g8-S.fi 


1 

—4 

X T) - | 

at i 

JS 

X 

C C 

M 

,-4 

- fl flX 

P X 

a, 

S . 5 a 

at 

x» a 

P 

x • Oto 

rH p 

g 

o 

•h P DO 

Sg 









































Friday 

August 3, 1979 


Part III 

Department of 
Health, Education, 
and Welfare 

National Institutes of Health 


Proposed Supplement to the NIH 
Guidelines for Recombinant DNA 
Research 










































45868 


Federal Register / Vol. 44, No. 151 / Friday, August 3, 1979 / Notices 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

National Institutes of Health 

Proposed Supplement to the NIH 
Guidelines for Recombinant DNA 
Research 

On December 22,1978, the Director, 
National Institutes of Health, with the 
approval of the Assistant Secretary for 
Health and the Secretary of Health, 
Education, and Welfare, issued revised 
Guidelines for Research Involving 
Recombinant DNA Molecules (43 FR 
60108). These Guidelines were 
accompanied in the Federal Register by 
a Notice of Intent to Propose 
Regulations issued by the Food and 
Drug Administration. In addition, the 
Secretary sent letters to Administrator 
Douglas Costle, Environmental 
Protection Agency, and to Secretary of 
Agriculture Bob Bergland, requesting 
comparable actions to ensure a 
commonality of standards throughout 
the private sector. In July the Secretary 
sent a similar request to Secretary of 
Labor Ray Marshall. 

Several responses to the FDA notice 
questioned that agency’s legal authority 
to regulate private research in this field. 
In view of these comments, NIH Director 
Donald S. Fredrickson and the 
Commissioner of Food and Drugs, 
Donald Kennedy, developed a draft 
supplement to the NIH Guidelines that 
would extend them on a voluntary basis 
to industry. This draft was reviewed by 
Peter Libassi, then General Counsel for 
the Department, who also consulted 
with representatives from the 
pharmaceutical industry and from public 
interest and environmental 
organizations. The representatives from 
the pharmaceutical industry considered 
the supplement to provide a feasible 
basis for voluntary compliance; the 
representatives from the other groups 
considered a voluntary system 
insufficient and urged that mandatory 
compliance be achieved through 
legislation or regulation. 

In light of those discussions it was 
agreed that the draft supplement 
prepared by NIH and FDA should also 
be reviewed by the Federal Interagency 
Advisory Committee on Recombinant 
DNA Research which includes all 
relevant Federal research and regulatory 
agencies. This Committee, created in 
October 1976 to consider extension of 
the Guidelines nationally, had 
recommended in March 1977 that 
legislation be developed. On July 16, 

1979, the Committee met to consider the 


draft supplement and alternative 
approaches to extend the revised NIH 
guidelines to the private sector. It was 
the Committee's unanimous opinion that 
NIH should proceed to publish for public 
comment the draft supplement to the 
NIH Guidelines. The conclusion was not 
unanimous that the voluntary approach 
would achieve complete compliance 
within the private sector. 

On the basis of the recommendations 
by the Interagency Committee, the 
Director, NIH, invites public comment 
on the proposed supplement to the NIH 
Guidelines, which is set forth below. 
Written comments and inquiries 
concerning this draft supplement and 
the questions above should be 
addressed to the Director, National 
Institutes of Health, Bethesda, Maryland 
20205. All comments received will be 
available for public inspection at the 
Director’s office on weekdays (Federal 
holidays excepted) between the hours of 
8:30 a.m. and 5:00 p.m. All comments 
will be considered at the next meeting of 
the Recombinant DNA Advisory 
Committee scheduled for September 6-7, 
when this item will be placed on the 
agenda for action. 

Dated: July 27,1979. 

Donald S. Fredrickson, 

Director, National Institutes of Health. 

Guidelines for Research Involving 
Recombinant DNA Molecules 

New Sections to Be Added 

IV-G-5. Voluntary Compliance. Any 
individual, corporation, or institution 
that is not otherwise covered by the 
Guidelines is encouraged to conduct 
recombinant DNA research activities in 
accordance with the Guidelines, through 
the procedures set forth in Part VI. 

VI. Voluntary' Compliance 

VI-A. Basic Policy. Individuals, 
corporations, and institutions not 
otherwise covered by the Guidelines are 
encouraged to do so by following the 
standards and procedures set forth in 
Parts I-IV of the Guidelines. In order to 
simplify discussion, references hereafter 
to “institutions" are intended to 
encompass corporations, and 
individuals who have no organizational 
affiliation. For purposes of complying 
with the Guidelines, an individual 
intending to carry out research involving 
recombinant DNA is encouraged to 
affiliate with an institution that has an 
Institutional Biosafety Committee 
approved under the Guidelines. 

Since commercial organizations have 
special concerns, such as protection of 
proprietary data, some modifications 
and explanations of the procedures in 


Parts I-IV are provided below, in order 
to address these concerns. 

VI-B. IBC Approval. The NIH Office 
of Recombinant DNA Activities (ORDA) 
will review the membership of an 
institution’s Institutional Biosafety 
Committee (IBC) and. where it finds the 
IBC meets the requirements set forth 
Section IV-D-2, will give its approval to 
the IBC membership. 

It should be emphasized that 
employment of an IBC member solely 
for purposes of membership on the IBC 
does not itself make the member an 
institutionally affiliated member for 
purposes of Section IV-D-2-a. 

Except for the unaffiliated members, a 
member of an IBC for an institution not 
otherwise covered by the Guidelines 
may participate in the review and 
approval of a project in which the 
member has a direct financial interest, 
so long as the member has not been and 
does not expect to be engaged in the 
project. Section IV-D-2-d is modified to 
that extent for purposes of these 
institutions. 

VI-C. Registration. Upon approval of 
a recombinant DNA research project by 
the IBC. an institution may register the 
project by submitting to ORDA the 
information required in the 
Administrative Practices Supplement. 

VI-D. Certification of Host-Vector 
Systems. A host-vector system may be 
proposed for certification by the 
Director. NIH, in accordance with the 
procedures set forth in Section II-D-2-a. 

Institutions not otherwise covered by 
the Guidelines will not be subject to 
Section II—D—3 by complying with these 
procedures. 

In order to ensure protection for 
proprietary data, any public notice 
regarding a host-vector system which is 
designated by the institution as 
proprietary under Section VI-F-1 will be 
issued only after consultation with the 
institution as to the content of the 
notice. 

VI-E Requests for Exceptions , 
Exemptions, Approvals. Requests for 
exceptions from prohibitions, 
exemptions, or other approvals required 
by the Guidelines should be requested 
by following the procedures set forth in 
the appropriate sections in Parts I-IV of 
the Guidelines. 

In order to ensure protection for 
proprietary data, any public notice 
regarding a request for an exception, 
exemption, or other approval which is 
designated by the institution as 
proprietary under Section VI-F-1 will be 
issued only after consultation with the 
institution as to the content of the 
notice. 
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VI-F. Protection of Proprietary Data . 

In general, the Freedom of Information 
Act requires Federal agencies to make 
their records available to the public 
upon request. However, this requirement 
does not apply to. among other things, 
“trade secrets and commercial and 
financial information obtained from a 
person and privileged or confidential.” 

18 U.S.C. 1905, in turn makes it a crime 
for an officer or employee of the United 
States or any Federal department or 
agency to publish, divulge, disclose, or 
make known “ in any manner or to any 
extent not authorized by law any 
information coming to him in the course 
of his employment or official duties or 
by reason of any examination or 
investigation made by, or return, report 
or record made to or filed with, such 
department or agency or officer or 
employee thereof, which information 
concerns or relates to the trade secrets, 
(or) processes ... of any person, firm, 
partnership, corporation, or 
association.” This provision applies to 
all employees of the Federal 
Government, including special 
Government employees. Members of the 
Recombinant DNA Advisory Committee 
are "special Government employees." 

VI-F-1. In submitting information to 
NIH for purposes of complying 
voluntarily with the Guidelines, an 
institution may designate those items of 
information which the institution 
believes constitute trade secrets or 
privileged or confidential commercial or 
financial information. 

VI-F-2. If NIH Receives a request 
under the Freedom of Information Act 
for information so designated, NIH will 
promptly contact the institution to 
secure its views as to whether the 
information (or some portion) should be 
released. 

VI-F-3. If the NIH decides to release 
this information (or some portion) in 
response to a Freedom of Information 
request or otherwise, the institution will 
be advised; and the actual release will 
not be made until the expiration of 15 
days after the institution is so advised, 
except to the extent that earlier release, 
in the judgement of the Director, NIH, is 
necessary to protect against an 
imminent hazard to the public or the 
environment. 

VI-F-4. Projects should be registered 
in accordance with procedures specified 
in th e Administrative Practices 
Supplement The following information 
will usually be considered publicly 
available information, consistent with 
the need to protect proprietary data: 

a. The names of the institution and 
principal investigator. 


b. The location where the experiments 
will be performed. 

c. The host-vector system. 

d. The source of the DNA. 

e. The level of physical containment. 

VI-F-5-a. Any institution not 

otherwise covered by the Guidelines, 
which is considering submission of data 
or information voluntarily to NIH, may 
request presubmission review of the 
records involved to determine whether, 
if the records are submitted. NIH will or 
will not make part or all of the records 
available upon request under the 
Freedon of Information Act. 

Vl-F-5-b. A request for 
presubmission review should be 
submitted to ORDA, along with the 
records involved. These records must be 
clearly marked as being the property of 
the institution, on loan to NIH solely for 
the purpose of making a determination 
under the Freedom of Information Act. 
ORDA will then seek a determination 
from the HEW Freedom of Information 
Officer, the responsible official under 
HEW regulations (45 C.F.R. Part 5), as to 
whether the records involved (or some 
portion) are or are not available to 
members of the public under the 
Freedom of Information Act. Pending 
such a determination, the records will 
be kept separate from ORDA Files, will 
be considered records of the institution 
and not ORDA, and will not be received 
as part of ORDA files. No copies will be 
made of the records. 

VI-F-5-c. ORDA will inform the 
institution of the HEW Freedom of 
Information Officer’s determination and 
follow the institution’s instructions as to 
whether some or all of the records 
involved are to be returned to the 
institution or to become a part of ORDA 
files. If the institution instructs ORDA to 
return the records, no copies or 
summaries of the records will be made 
or retained by HEW, NIH. or ORDA. 

VI-F-5-d. The HEW Freedom of 
Information Officer’s determination will 
represent that official's judgement, as of 
the time of the determination, as to 
whether the records involved (or some 
portion) would be exempt from 
disclosure under the Freedom of 
Information Act, if at the time of the 
determination the records were in 
ORDA files and a request were received 
from them under the Act. 

(FR Doc. 79-23907 Filed 8-2-79: &45 am) 

BILLING COOC 4110-08-44 
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DEPARTMENT OF LABOR 

Employment and Training 
Administration 

Migrant and Seasonal Farmworker 
Programs; Submission of 
Preapplications for Federal Assistance 
for Fiscal Year 1980 

agency: Employment and Training 
Administration, Labor. 

action: Notice. 


summary: This notice lists organizations 
that have submitted preapplications 
pursuant to 20 CFR 689.202(b) for Fiscal 
Year 1980 funds utider the Migrant and 
Other Seasonally Employed Farmworker 
Program, authorized by Section 303 of 
the Comprehensive Employment and 
Training Act (CETA). 

FOR FURTHER INFORMATION CONTACT: 

Lindsay Campbell, Acting Director, 
Office of Farmworkers Programs, Room 
6380, Patrick Henry Building, 601 D 
Street, N.W., Washington. D.C. 20213. 

SUPPLEMENTARY INFORMATION: The 

organizations listed below have 
submitted preapplications for funding 
under Section 303 of CETA. No 
determination has been made as to the 
legal eligibility of the applicants listed; 
determination of eligibility will be made 
when the funding requests (proposals) 
are received. 

Applicants which have submitted a 
Preapplication and are not listed below 
should contact the U.S. Department of 
Labor at the address provided above. 

Preapplications received by the 
postmark date of June 25,1979. by the 
Department of Labor are as follows: 

Region I 

Connecticut 

New England Farmworkers’ Council, 6 Frost 
Street Springfield. Massachusetts 01105. 

Maine 

Penobscot Consortium Prime Sponsor. 333 
Illinois Avenue. P.O. Box 1136, Bangor. 

Maine 04401. 

Massachusetts 

New England Farmworkers’ Council, 6 Frost 
Street, Springfield. Massachusetts 01105. 

New Hampshire 

Community Action Program, BELKNAP- 
Merrimick Counties. Inc., 2 Union Street 
POB 1018. Concord, New Hampshire 03301, 
New England Farmworkers’ Council. 6 Frost 
Street Springfield, Massachusetts 01105. 

Rhode Island 

New England Farmworkers’ Council. 0 Frost 
Street. Springfield, Massachusetts 01105. 


Vermont 

Central Vermont Community Action, Int^. 15 
Ayers Street Barre. Vermont 05841. 

New England Farmworkers’ Council 6 Frost 
Street. Springfield, Massachusetts 01105. 

Region II 

New Jersey 

Farmworkers Corporation. Inc., 1400 W. 
Landis Avenue, Vineland. New Jersey 
08360. 

Maryland 

Migrant and Seasonal Farmworkers 
Association. Inc., POB 33315, 3929 Western 
Boulevard, Raleigh. North Carolina 27608. 

State Manpower Services Council. 1100 North 
Eutaw Street, Baltimore. Maryland 21201. 

Pennsylvania 

Colonial Northampton Intermediate Unit 
Number 20. P.O. Box 179. 299 Industrial 
Park Road, Nazareth. Pennsylvania 1B064. 

Rural New York Farmworker Opportunities, 
Inc.. 339 East Avenue. Suite 305, Rochester, 
New York 14604. 

Virginia 

Migrant and Seasonal Farmworkers 
Association. Inc., POB 33315, 3929 Western 
Boulevard. Raleigh. North Carolina 27806. 

Virginia Employment Commission 
Employment Services, 703 East Main 
Street, Richmond. Viiginia 23211. 

West Virginia 

Migrant and Seasonal Farmworkers 
Association, Inc., POB 33315, 3929 Western 
Boulevard, Raleigh. North Carolina 27606. 

State of West Virginia Employment and 
Training Division, 5790-A MacCorkJe 
Avenue, S.E., Charleston, West Virginia 
25304. 


New York 

Mid-Hudson Rural Services. Inc., Mid- 
Hudson Migrant Education Center, POB 
206, New Plaza. New York 12561. 

Rural New York Farmworker Opportunities, 
Inc.. 339 East Avenue. Suite 305. Rochester, 
New York 14804. 

Puerto Rico 

Commonwealth of Puerto Rico, Department 
of Labor and Human Resources. 414 
Barbosa Avenue. Hato Rey. Puerto Rico 
00917 

Region Ill 

Delaware 

Migrant and Seasonal Farmworkers 
Association. Inc.. POB 33315. 3929 Western 
Boulevard, Raleigh. North Carolina 27806. 

State of Delaware. Intergovernmental 
Manpower Service, 701 Shipley Street 
Wilmington, Delaware 19601. 

Region IV 

Alabama 

Alabama Migrant and Seasonal Farmworkers 
Council. Inc.. 1400 South Decatur Street 
Montgomery. Alabama 36104. 


Florida 

Florida Department of Education. Vocational 
Division. Knott Building, Tallahassee, 
Florida 32304. 

Florida Farmworkers Council. Inc., 1975 E. 
Sunrise Boulevard, Suite 850. Ft. 
Lauderdale, Florida 33304. 

Seminole Employment Economic 
Development Corporation. P.O. Box 2076. 
Sanford. Florida 32771. 

Georgia 

Georgia Community Action Association. 75 
Marietta Street. N.W.. Atlanta, Georgia 
30301. 

Migrant and Seasonal Farmworkers 
Association. Inc., POB 33315. 3929 Western 
Boulevard. Raleigh. North Carolina 27606. 
SEOO. 818 Ponce de Leon Avenue. N.E., 
Atlanta. Georgia 30308. 

Kentucky 

Tennessee Opportunity Programs for 
Seasonal Farmworker. Inc. 2803 Foster 
Avenue, Nashville. Tennessee 37211. 

Mississippi 

Mississippi Delta Council for Farmworkers 
Opportunities, Inc., 1933 Fourth Street. 
Clarksdale. Mississippi 38614. 

North Carolina 

Migrant and Seasonal Farmworkers 
Association. Inc.. POB 33315. 3929 Western 
Boulevard. Raleigh. North Carolina 27008. 

South Carolina 

Migrant and Seasonal Farmworkers 
Association. Inc., POB 33315, 3929 Western 
Boulevard, Raleigh. North Carolina 27606. 
Migrant and Seasonal Farmworker 
Organization. 18 Hanover Street, 
Charleston. South Carolina 29403. 

Office of the Governor. CETA Division, 1800 
St. Julian Place, Columbia, South Carolina 
29204. 

Tennessee 

Tennessee Opportunity Programs for 
Seasonal Farmworker. Inc., 2803 Foster 
Avenue, Nashville. Tennessee 37211. 

Region V 

Illinois 

Illinois Migrant Council, 202 South State 
Strcel Chicago, Illinois 60604. 

Indiana 

AMOS, Inc., Department of Field Operations, 
2802 North Delaware. Indianapolis, Indiana 
46205. 

Indiana Office of Occupational Development, 
Statewide Service Division. 150 W. 

Market—7th Floor. Indianapolis. Indiana 
46204. 

Indiana Rural Opportunities. Inc.. Department 
of Field Operations, 795 Middle Drive 
Woodruff Place. Indianapolis, Indiana 
46201. 
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Michigan 

United Migrant for Opportunity, Inc., 908 
We9t Jefferson Street. POB 127, Grand 
Ledge, Michigan 48837. 

Minnesota 

Hispanos en Minnesota (formerly Migrants in 
Action) Community-Based Nonprofit 
Organization. 1162 Selby Avenue. St. Paul. 
Minnesota 55104. 

Minnesota Migrant Council, Inc., P.O. Box 
1231, St. Cloud, Minnesota 564301. 

Ohio 

La Raza Unida De Ohio. 5340 East Main 
Street, Suite 200, Columbus, Ohio 43213. 

Wisconsin 

La Raza Unida. Inc., P.O. Box 403, Jefferson, 
Wisconsin 53549. 

United Migrant Opportunity Services, 809 W. 
Greenfield Avenue, POB 04129, Milwaukee, 
Wisconsin 53204. 

Region VI 

Arkansas 

Kansas Council of Farmworkers. Inc., 1200 
Westpark Drive, P.O. Box 4241—Asher 
Station, Little Rock, Arkansas 72214. 

Bluff Opportunities Industrialization Center, 
Inc., P.O. Box 8845, Pine Bluff, Arkansas 
71611. 

Louisiana 

Evangeline Community Action, Inc., 403 W. 
Magnolia Street, Ville Platte, Louisiana 
70586. 

Motivation, Education and Training, P.O. Box 
1749, 307 North College. Cleveland, Texas 
77327. 

Southern Mutual Help Association, 1604 
West Main Street. Jeanerette, Louisiana 
70544. 

New Mexico 

Home Education Livelihood Program, 5000 
Marble, N.E., Suite 222. Albuquerque, New 
Mexico 87110. 

Navajo Tribal Council, Office of Navajo 
Economic Opportunity. P.O. Box #589, Fort 
Defiance, Arizona 86504. 

Oklahoma 

ORO Development Corporation, 513 N.W. 
12th, Oklahoma City, Oklahoma 73106. 

Texas 

Alamo Consortium, c/o City of Antonio. San 
Antonio, Texas 78204. 

Colonias Del Valle, Inc., 107 W. 5th Street. 
POB 907. San Juan. Texas 78589. 

Community Action Council of South Texas 
(CACST) 420 E. Main Drawer S, Rio 
Grande City, Texas 78582. 

Community Agency for Self-Help 
Administration, P.O. Drawer 630 Crystal 
City. Texas. 

Jobs for Progress of Houston. Inc., 250 W. 

19th Street, Houston, Texas 77008. 

Llano Estacado Farmworkers DeTeja9, Inc., 
1638 Main Street. Lubbock, Texas 79401. 

Motivation, Education & Training, P.O. Box 
1749. 307 North College, Cleveland. Texas 
77237. 


Texas 

Pan American University, Human Resources 
Center, Edinburg, Texas 78539. 

SER—Jobs for Progress. Inc.. CETA 
Employment & Training Services, 1927 
Ceralvo, San Antonio. Texas 78237. 

Zavala County Migrant Assistance Program, 
P.O. Box 336, Crystal City, Texas 78839. 

Region VII 

Iowa 

Eastern Iowa Community College District 
Muscatine Community Center, 152 
Colorado Street. Muscatine. Iowa 52761. 

Iowa Migrant Program, 113 2nd Southwest, 
Mason City, Iowa 50401. 

Migrant Action Program. Inc.. 2702 East State 
Avenue, P.O. Box 10334, Des Moines, Iowa 
50306. 

Minnesota Migrant Council, P.O. Box 1231, St. 
Cloud. Minnesota 56301 

Proteus Adult Training, Inc., 321 So. Bridge. 
P.O. Box 727. Visalia, California 93279. 

State of Iowa. Office for Planning & 
Programming, 523 East 12th Street, Des 
Moines, Iowa 50319. 

Kansas 

ORO Development Corporation. 519 N.W. 

12th Street Oklahoma City, Oklahoma 
73106. 

SER/Jobs for Progress, Inc., 2157 No. Market, 
Wichita, Kansas 67214. 

Missouri 

Rural Missouri, Inc., 1108 Missouri Boulevard, 
Jefferson City, Missouri 65101. 

Federation of Southern Cooperatives, P.O. 
Box 95. Epes, Alabama 35460. 

Nebraska 

Nebraska Association of Farmworkers. 200 
South Silber Avenue, P.O. Box 1459, North 
Platte, Nebraska 69101, 

Proteus Adult Training. Inc., 321 South 
Bridge, POB 727, Visalia. California 93279. 

Migrant Action Program. inc„ 2720 East State 
Avenue, P.O. Box 10334, Des Moines, Iowa 
50306. 

Minnesota Migrant Council, P.O Box 1231, St 
Cloud. Minnesota 56301. 

SER/Jobs for Progress, 770 Grant, Suite 206, 
Denver Colorado 80203. 

State of Nebraska, Department of Labor, 124 
No. 11th Street, POB 82427, Lincoln. 
Nebraska 68501. 

Region VIII 

Colorado 

Colorado Council on Migrant and Seasonal 
Agricultural Workers and Their Families, 
Inc., 7905 W. 44th Avenue, Wheatridge, 
Colorado 80033. 

Montana 

Department of Community Affairs. Human 
Resources Division. Capital Station, 

Helena, Montana 59601. 

North Dakota 

Minnesota Migrant Council. Inc.. P.O. Box 
1231, St. Cloud. Minnesota 56301. 

North Dakota Migrant Council, 101 North 
Third Street. P.O. Drawer X. Grand Forks, 
North Dakota 58201. 


South Dakota 

Minnesota Migrant Council. Inc.. P.O. Box 
1231, St. Cloud, Minnesota 56301. 

United Sioux Tribes of South Dakota 
Development Corporation, P.O. Box 1193, 
Pierre, South Dakota 57501. 

Utah 

SER Jobs for Progress, 233 West 200 North, 
Salt Lake City, Utah 84103. 

Utah Migrant Council. C.E.T. A. Project, 12 
East Center Street. Midvale. Utah 84047. 

Navajo Tribal Council, Office of Navajo 
Economic Opportunity, P.O. Box No. 589. 
Fort Defiance. Arizona 86504. 

Wyoming 

Northwestern Community Action Programs of 
Wyoming, Inc. (NOWCAP) P.O. Box 431, 
Worland, Wyoming 42401. 

Region IX 

Arizona 

MOPportunities, Inc., The Migrant 
Opportunity Program. 6611 South Central 
Avenue. Phoenix, Arizona 85040. 

Navajo Tribal Council, Office of Navajo 
Economic Opportunity, P.O. Box No. 589, 
Fort Defiance. Arizona 86504. 

Portable Practical Educational Preparation. 
Inc., Farmworker Services Department. 338 
North Granada, Tucson, Arizona 85705 

California 

California Human Development Corporation, 
9257 Windsor Road, Windsor. California 
95492. 

Campesinos Unidoes. Inc., P.O. Box 203, 
Brawley, California 92227. 

Center for Employment and Training of the 
Central Coast Counties, 425 South Market 
Street. San Jose, California 95113. 

Central Coast Counties Development 
Corporation, 1121-A North Main, Salinas, 
California 93906. 

City of Stockton. County of San Joaquin, 
Employment and Training Opportunities 
Department-City Hall. Stockton. Calif. 
95202. 

Council for the Spanish Speaking 
Administration. P.O. Box 6066. Stockton, 
California 95206. 

Farmworkers Institutue for Education and 
Leadership Development. P.O. Box 52. 
Keene, California 93531. 

Inland Manpower Association, 336 No. La 
Cadena Drive, POB 350, Colton, California 
92324. 

Proteus Adult Training, Inc.. 321 South Bridge 
Street, P.O. Box 727, Visalia. California 
93279. 

Sacramento Concilio, Inc., New Careers 
Program, P.O. Box 161629,1911 “P* Street. 
Sacramento, California 95816. 

SER—Jobs for Progress. Inc., National Office, 
9841 Airport Blvd., Los Angeles, California 
90045. 

Westside Planning Croup. Inc., Family Farm 
Technical Assistance Program, 1044 Fulton. 
Fresno, California. 

Hawaii 

State of Hawaii, Department of Labor and 
Industrial Relations, 825 Mililani Street, 
Honolulu, Hawaii 96813. 
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Nevada 

Center for Employment and Training of the 
Central Coast Counties, 425 South Market 
Street, San Jose, California 95113. 

Region X 

Idaho Migrant Council. Inc... 715 South 
Capitol Blvd., Suite 405. Bosie, Idaho 83700. 

California 

California Human Development Corporation. 
9257 Windsor Road, Windsor, California 
95492. 

Oregon 

Migrant and Indian Coalition for Community 
Coordinated Child Care 13th and State 
Streets. FOB 30 Hood River. Oregon 97031. 

Oregon Rural Opportunities, 4819 River Road 
N., Salem, Oregon 97303. 

Washington 

Northwest Rural Opportunities Employment 
and Training Division. 604 Decatur, 
Sunnyside. Washington 96944. 

Signed in Washinton. D.C.. this 20th day of 

July 1979. 

Lamond Godwin, 

Administrator. Office of National Programs. 

pit Doc. 78-43S72 Filed ft-02-79; 645. un| 
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OFFICE OF MANAGEMENT AND 
BUDGET 

Proposed OMB Circular, Request for 
Comments 

agency: Office of Management and 
Budget. 

action: Request for comments on 
proposed OMB Circular. 


summary: The proposed Circular would 
establish a Federal policy on the cost 
accounting, cost recovery and 
interagency sharing of multi-user data 
processing facilities. 

date: Comments must be received on or 
before September 10,1979. 

address: Written comments should be 
addressed to the Information Systems 
Policy Division. Room 9002, New 
Executive Office Building, Washington, 
D.C. 20503. 

FOR FURTHER INFORMATION CONTACT: 

Mr. John A. Caron, Information Systems 
Policy Division. Room 9002, NEOB (202) 
395-3785. 

SUPPLEMENTARY information: Federal 
agencies have been given two 
opportunities, in November 1978 and 
March 1979, to submit informal 
comments concerning drafts of this 
proposed policy. The present form of the 
policy reflects the suggestions of the 
agencies. OMB now solicits public 
comments prior to implementation. 

OMB anticipated that implementation 
1 of this policy will institute business-like 
procedures for the management and use 
of Federal data processing facilities. 
Accurate cost data will assist agencies 
in meeting such cost studies as those 
required by OMB Circular No. A-76. 

OMB is also establishing a policy of 
encouraging agencies to make increased 
use of data processing resources 
available form other agencies. Such 
interagency sharing should be 
documented and reimbursed by the 
recipient of the services. A management 
control procedure is required to ensure 
that interagency sharing is evaluated to 
support new agency applications. 

The result of this policy is expected to 
be increased productivity and lower 
costs in the.management and use of 
Federal data processing facilities. 

The text of the proposed policy is set 
forth below. 

Velma N. Baldwin, 

Assistant to the Director for Administration. 


OMB Circular No. A- 

To the Heads of Executive Departments and 
Establishments 

Subject: Cost Accounting. Cost Recovery and 
Inter-Agency Sharing of Multi-User Data 
Processing Facilities 

1. Purpose . This circular establishes policy 
for multi-user, general management data 
processing facilities operated by, or on behalf 
of. Federal agencies. The purpose of this 
policy is to reduce the costs and increase the 
efficiency of data processing facilities by 
instituting business-like procedures for their 
management and use. This policy requires 
agencies to: 

• Account for the full cost of operating data 

processing facilities; 

• Allocate all costs to users according to the 

service they receive; 

• Share their facilities with other agencies; 

• Recover the cost of inter-agency sharing; 

• Evaluate inter-agency sharing to support 

major new data processing applications. 

2. Applicability. The policies and 
responsibilities established by this circular 
apply to all executive branch departments 
and agencies. Within the Department of 
Defense, the Military Services. Defense 
agencies, and the Office of the Secretary of 
Defense are to be considered separate 
agencies. 

3. Definitions, a. Data processing facility. 
For the purpose of this circular the term “data 
processing facility” means the personnel, 
hardware, software, and physical facilities of 
an organizational entity, operated by or on 
behalf of a Federal agency, whose primary 
function is the operation of one of more 
general management computers. A data 
processing facility includes: 

(1) The personnel who operate computers; 
develop and maintain software; provide user 
liaison and training; schedule computers; 
prepare and control input data; control, 
reproduce and distribute output data; 
maintain tape and disk libraries; provide 
security, maintenance and custodial services; 
and manage or provide administrative 
support to other personnel engaged in these 
activities. 

(2) The owned, rented or leased computer 
and telecommunications hardware including 
central processing units; associated 
peripheral equipment such as control units, 
disk drives, tape drives, drum storage, 
printers, card readers and consoles: data 
entry equipment; data reproduction, 
decollation, booking and binding equipment; 
telecommunications equipment used for the 
transfer of data between remote sites and the 
facility Including telecommunications control 
units, terminals, modems and dedicated 
phone lines. 

(3) The general purpose software including 
operating system software, utilities, sorts, 
language processors, access methods, data 
base processors and other similar multi-user 
software. 

(4) The physical facilities including 
computer rooms; tape and disk libraries; 


stockrooms and warehouse space; office 
space; physical fixtures such as desks, chairs, 
storage and file cabinets; general office 
telephones; and general office duplicating 
equipment, calculators, typewriters and 
similar office machines. 

b. Full costs. As used in this circular the 
term “full costs” means all significant 
expenses incurred in the operation of a data 
processing facility. The following cost 
elements must be included: 

(1) Personnel—including salaries, overtime 
and fringe benefits (both funded and 
unfunded) of civilian and military personnel; 
personnel training; and travel. 

(2) Equipment—including depreciation for 
owned, capitalized equipment; rental costs; 
and direct expenses for non-capitalized 
equipment. 

(3) Software—including depreciation for 
capitalized costs of developing, converting or 
acquiring software; rental costs for software; 
and direct expenses for non-capitalized 
acquisition of software. 

(4) Supplies—including office supplies; data 
processing materials; and miscellaneous 
expenses. 

(5) Contracted services—including 
technical and consulting services; equipment 
maintenance; data entry support; operations 
support; maintenance of multipurpose and 
operating system software: and the 
telecommunications network services. 

(8) Space occupancy—including rental and 
depreciation of buildings, general office 
furniture and equipment; building 
maintenance; heating, air conditioning and 
other utilities expenses; telephone charges; 
and building security and custodial services; 

(7) Intra-agency services and overhead— 
including the costs of normal agency support 
services either billed or allocated. 

(8) Inter-agency services—including the 
costs of services provided by other agencies 
and departments whether reimbursed or 
estimated. 

c. User. For the purpose of this circular, the 
term “user" means an organizational entity 
which receives service from a data 
processing facility. A user may be either 
internal or external to the agency responsible 
for the facility. 

4. Policy, a. Agencies shall, to the 
maximum extent feasible, share their data 
processing facilities with users from other 
agencies. Sharing arrangements shall be on 
the basis of reimbursement for the full costs 
of providing services. Each sharing 
arrangement where the annual 
reimbursement exceeds $50,000 shall be 
documented by a written agreement which, at 
a minimum, identifies: the services available 
for sharing; the service priority procedures 
and terms to be afforded each user; the prices 
to be charged for providing services; the 
arrangements for reimbursement of the 
agency providing the services; and the 
arrangements for terminating the sharing 
agreement. Insofar as possible, standard 
terms and conditions will be provided to all 
users obtaining similar services. Such sharing 
arrangements, when fully documented and 
part of a formal sharing program, can be used 
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by the agency providing services in 
justifications for resource requests and 
allocations. 

b. Agencies shall establish cost accounting 
procedures, which are consistent with the 
Federal Government Accounting Pamphlet 
Number 4. Guidelines for Accounting for 
Automatic Data Processing. United States 
General Accounting Office. 1978, for the 
operation of data processing facilities whose 
estimated full costs exceed $3 million per 
year. For data processing facilities whose 
estimated costs are less than $3 million per 
year agencies shall make an annual estimate, 
using cost finding techniques, of the full costs 
of operation. 

c. Agencies shall implement a user cost 
allocation system to account for the full cost 
of providing services. The system shall follow 
the guidance provided by GAO in the 
Government Accounting Pamphlet Number 4 
or as estimated using cost finding techniques 
where the annual full costs are less than $3 
million. The user cost allocation system shall: 

• Separately identify the costs of operating 
each computer application at the facility. 

• Allocate the costs for each service 
provided by the facility to the users of that 
service on an equitable cost sharing basis 
commensurate with the amount of resources 
required to provide that service and the 
priority of service provided. 

• Separately identify the unfunded costs 
resulting from equipment depreciation and 
software depreciation in both user charges 
and in reimbursements received. 

• Directly allocate the full cost of such 
dedicated services as application systems 
programmers and analysts, software unique 
to a single application, and remote terminals 
and modems to the recipient of the services. 

d. Agencies shall submit periodic 
statements to users specifying the cost of 
operating each user application. External 
agency users shall be required to reimburse 
the agency providing service to fully recover 
the costs of the services received. The 
transfer of funds within an agency is left to 
the discretion of the agency to implement 
wherever appropriate. 

e. Budget and appropriation requests by 
data processing facilities shall be reduced by 
the amount of plannned reimbursements. The 
unfunded portion of planned reimbursements, 
arising from equipment and software 
depreciation, may be used for the 
replacement and augmentation of capital 
assets in the fiscal year of the reimbursement 
provided such usage is specifically disclosed 
in the budget and appropriation requests. The 
excess of reimbursements over actual costs, 
including the replacement of capital assets, in 
any fiscal year shall be deposited to the 
Treasury as miscellaneous receipts. 

f. Agencies shall establish a management 
control procedure for determining which data 
processing facility will be used to support 
each major new application. Each agency 
shall define the term "major’* in terms of 
development cost, application system life, 
functional or generic category, or other 
criterion or combination of criteria which 
best fits the agency’s environment. This 
procedure will either place the authority for 
making this determination with a 


management official above the level of the 
functional user supported by the application 
and above the level of the data processing 
facility or will provide for an appeal to such a 
management official. This procedure will also 
insure that the basis of each such decision is 
documented and that such documentation is 
' maintained in the agency’s files. 

5. Agency Responsibilities, a. Agencies 
shall establish internal policies, procedures 
and responsibilities to implement the policies 
contained in this Circular. 

b. Agencies shall insure that contracts 
awarded by their procurement offices for the 
operation of data processing facilities under 
facilites management contracts include 
provisions for compliance with the provisions 
of this Circular. 

c. Agencies supplying data processing 
services whose estimated annual costs 
exceed $50,000 to a user from another agency 
shall insure that the written sharing 
agreement specified in 4.a. is executed. 

d. Agencies shall assure that the cost 
accounting procedures established for 
facilities subject to this policy are consistent 
with the GAO guidelines, and that the cost 
data collected using these procedures can 
also be used with appropriate adjustments, 
but without recompilation, to support any 
cost analysis pertaining to this facility 
conducted in accordance with OMB Circular 
A-70 and supplemental instructions thereto. 

6 . General Services Administraton 
Responsibilities, a. GSA shall modify existing 
regulations to be consistent with the policies 
established by this Circular. 

b. GSA shall insure that data processing 
facilities designated as Federal Data 
Processing Centers pursuant to Section lll.b 
of Pub. L. 89-306 comply with the policies 
established by this Circular. 

c. GSA shall insure that provisions 
consistent with this policy are included in 
agency contracts for data processing facilities 
wherever GSA is the contracting agency or as 
a condition for granting a delegation of 
procurement authority, and that such 
provisions are included in agency requests 
for proposals. 

7. Reporting Requirements. Within 120 
days of the publication date of this Circular 
agencies shall provide OMB with plans and a 
timetable for the implementation of the 
policies established in this Circular. The 
plans shall identify qll installations subject to 
this policy: provide a description of the 
management control procedure specified in 
paragraph 4.f: specify the name of the official 
responsible for overseeing the 
implementation of the management control 
procedure: and specify the name of the 
official with overall responsibility for the 
implementation of the policies contained in 
this Circular. 

James T. McIntyre. Jr., 

Director. 

(PR Doc. 7S-23QM Filod *-£-7* ft 46 mi) 
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DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 
7 CFR, Chapter II 
[Arndt. No. 149] 

Food Stamp Program—Performance 
Reporting System 

agency: Food and Nutrition Service, 
USDA. 

action: Final rule. 

summary: This final rulemaking sets 
forth the requirements for conducting 
quality control (Qfc) reviews as part of a 
State’s Performance Reporting System 
under the Food Stamp Act of 1977. 
EFFECTIVE DATE: August 3. 1979. 

FOR FURTHER INFORMATION CONTACT: 
Alberta Frost. Acting Deputy 
Administrator for Family Nutrition 
Programs, Food and Nutrition Service, 
USDA. Washington, D.C. 20250. (202) 
447-6982. 

SUPPLEMENTARY INFORMATION: 
Introduction 

On April 10,1979 (43 FR 21504), the 
Department published a comprehensive 
and detailed proposal concerning the 
establishment of a Performance 
Reporting System by all State agencies. 
This proposal encompassed seven 
aspects of the system (Subparts A 
through G). Administration. 

Management Evaluation (ME) reviews, 
Quality Control (QC) reviews, Data 
analysis and evaluation. Corrective 
action, Responsibilities for reporting on 
program performance, and Program 
performance and administrative cost 
sharing. 

The Department has determined that 
it is in the public's interest to issue final 
regulations on Subpart C of Part 275, 
Quality Control (QC) reviews, prior to 
issuing final regulations on all other 
aspects of the Performance Reporting 
System. First, many public interest 
groups expressed concern in their 
comments on the proposed rulemaking 
that implementation of QC reviews 
occur as soon as possible to ensure 
service to participants and potential 
participants is being measured. 

Second, the Department is concerned 
that regular QC reviews be reinstated as 
expeditiously as possible to provide a 
method for States and the Department to 
measure the accuracy of the 
certification, denial, and termination of 
households based on the eligibility 
criteria as contained in regulations 
issued October 17.1978 (43 FR 47846). 
Timely implementation of QC reviews 


will enable States to direct corrective 
action at reducing errors related to 
program eligibility, overissuances, and 
underissuances. In addition, correction 
of other deficiencies in program 
operation will impact on improving 
service to participants and potential 
participants. 

Third, expeditious implementation of 
QC reviews is advantageous to State 
agencies in that entitlement to enhanced 
funding can be determined once States 
have conducted regular QC reviews for 
a six-month review period. The Food 
Stamp Act of 1977 in addressing States’ 
QC systems has provided, for the first 
time, a fiscal incentive for States to 
maintain low QC error rates. States with 
QC error rates of less than 5 percent 
with respect to eligibility, overissuances, 
and underissuanccs are eligible for 60 
percent federal reimbursement 
administrative costs. Thus, any delays 
in implementation of QC reviews will 
result in delaying a State's ability to 
claim the additional funding provided by 
the Act. 

Comments received on the proposed 
regulations for Subparts A, B. D. E. F, 
and G of Part 275 are currently being 
analyzed. Final regulations on these 
areas of the Performance Reporting 
System will be issued as final 
rulemaking in the near future. 

This preamble, therefore, only 
addresses comments received and 
changes made in the regulations on 
Subpart C. Part 275. A total of 73 
commenters submitted concerns and 
recommendations on the proposed QC 
review regulations. Comments were 
received from State agencies, local 
agencies, advocacy groups, legal groups, 
Federal government offices, and the 
public. 

This preamble provides in detail the 
basis and purpose for significant 
changes made from the April 10 
proposal. The reasons supporting the 
provisions of the April 10 proposal 
which are unchanged by the final rules 
were carefully examined in light of the 
comments to determine the continued 
applicability of each justification. 

Unless otherwise stated, or unless 
inconsistent with the final rules or 
preamble, the rationale contained in the 
proposal should be regarded as a basis 
for the pertinent final rules. Therefore, a 
thorough understanding for the basis of 
these final regulations may require 
referencing the April 10,1979 proposed 
regulations (43 FR 21504). 

While all comments received 
concerning QC reviews were carefully 
considered, some comments did not 
contain a factual or policy justification, 
or a significant rationale, for certain 


recommendations. Other 
recommendations were unresponsive to 
the Department’s justifications in the 
April 10 proposal. Some comments were 
highly technical in nature and are being 
considered in developing the QC 
handbook. For these reasons, comments 
of this type will not be addressed in this 
preamble. 

Many commenters indicated that the 
QC regulations as proposed would 
necessitate increases in staff and other 
resources. State agencies emphasized 
the State Legislative budget processes 
and timeframes and the limitations 
which have been placed on staff and 
other resources. The Department has 
carefully reviewed these concerns in 
drafting final QC regulations. The 
Department believes that many of the 
changes which have been made in these 
regulations will address these concerns. 

Definitions 

Four individuals commented on the 
need to clarify several definitions 
related to QC reviews. Based on these 
comments, the definitions for 
“administrative deficiencies” and 
“review date” have been revised. The 
definition for “annual review period” for 
QC purposes has been deleted since it 
duplicates the definition for “review 
period.” To distinguish between errors 
and variances, a definition for 
“variance” has been added. 

Implementation 

The Department proposed that States 
Implement the provisions of Subpart C 
for conducting QC reviews no later than 
September 1,1979. States would have 
been required to submit QC sampling 
plans prior to the September 
implementation date. 

Comments were received from 35 
individuals. State and local agencies. 
Federal government offices, and 
advocacy groups, on the proposed 
September 1 implementation date. One 
State agency approved of the September 
1 date. Some commenters indicated that 
implementation should be as soon as 
possible to ensure good service to 
participants and potential participants. 
The majority of the commenters 
opposed the implementation date. The 
major concern was that implementation 
by September would not allow the time 
to train staff, prepare manuals, develop 
integrated sampling plans, etc. Many 
recommendations were made on this 
issue. Some commenters recommended 
implementation October 1 to correspond 
to the review period. Some commenters 
suggested implementation be based on 
receipt by the States of the FNS QC 
handbook and forms. Other commenters 
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suggested lead times of 45 days, 60 days, 
and 90 days. Two States recommended 
January 1,1980 for implementation. 

Based on the comments received and 
the reasons cited in this preamble for 
issuing final QC review regulations prior 
to regulations on all other aspects of the 
Performance Reporting System, the 
Department has revised the 
implementation schedule. With the 
current emphasis in the Act on using 
States’ QC error rates as a basis for 
determining entitlement to enhanced 
funding, inadequate training and 
preparation for implementation and the 
resultant data could adversely impact 
on reported error rates and States’ 
chances for receiving increased federal 
funds. Therefore, the implementation 
schedule, as revised, will (1) provide 
States approximately 45 to 60 days lead 
time to implement; (2) result in aligning 
implementation with the beginning of a 
review period; (3) allow States 
flexibility to conduct a test phase prior 
to the required implementation date; 
and (4) expedite reinstitution of regular 
QC reviews so that States* error rates 
can be used in determining entitlement 
to enhanced funding. 

Implementation of these regulations 
[by the timeframe specified in (2) below) 
will supersede emergency rulemaking 
published February 9,1979 (43 FR 8548). 
Under the February 9 regulations, States 
were required to implement no later 
than March 1,1979, modified QC 
reviews. The modified QC reviews were 
implemented to measure the number of 
case actions and the quality of cases 
converted to the requirements of the 
Food Stamp Act of 1977 and the October 
17,1978 Food Stamp Program 
regulations. 

The implementation schedule for 
conducting QC reviews is: 

(1) All States must continue to 
conduct modified QC reviews through 
August 31 and submit Form FNS-133 to 
FNS by September 15. 

(2) All States must implement the 
requirements of Subpart C for 
conducting QC reviews no later than 
October 1,1979. Each State must submit 
a QC sampling plan for approval to FNS 
no later than September 1,1979. 

(3) States may implement QC 
September 1. The month of September 
would be a test phase. These States 
would not be required to operate under 
an approved sampling plan for this 
testing period or submit data collected 
for the sample month. 

Many commenters expressed concern 
regarding timely receipt of the QC 
handbook and forms. States indicated 
that implementation of QC reviews was 
dependent on the handbook and forms 


being available to the States in 
sufficient time to develop manuals, 
sampling plans and to provide adequate 
training to reviewers on the new 
procedures and forms. The Department 
recognizes this concern and is 
expending all efforts towards providing 
States with the handbook and forms at 
the time of publication of these 
regulations or soon thereafter. To ensure 
no delays in the development and 
submission of the QC sampling plan, the 
final regulations contain a more detailed 
explanation of the content of the 
sampling plan (description of the frame 
and method of sample selection) in 
order to assist States in meeting the 
required implementation schedule. It 
should be noted that development and 
submission of a sampling plan 
September 1 would encompass 
reviewing the current plan to determine 
where modifications are necessary. If 
the current sampling plan includes all 
required information (as identified in the 
regulations and described below), the 
State may simply resubmit the existing 
plan. 

In identifying the frame and method of 
sample selection in the QC sampling 
plan (as specified in § 275.11(a) of these 
regulations), the State shall describe in 
detail: 

(1) The lists from which the sample of 
food stamp cases is actually selected. 
The following characteristics for each 
population shall be described: 

(a) Source(s) (e.g., list of redeemed 
Authorization to Participate cards 
(ATP’s), mail issuance records, daily 
tally sheets); 

(b) The time at which the lists are 
available for sample selection; 

(c) The accuracy and completeness of 
sample lists in reference to the 
population(s) of interest; 

(d) Whether or not the frame is 
constructed by combining more than one 
list; 

(e) Where the frame is compiled (e.g., 
entirely in the State office, entirely in 
local offices, in the State office based on 
information supplied by local offices); 

(f) The form of the frame (e.g., 
computer file, microfilm, hard copy). If 
different parts of the frame are in 
different forms, the form of each part 
must be specified; 

(g) Frequency and length of delays in 
updating the lists or their sources; 

(h) Methods of locating and deleting 
unwanted items from the lists; and 

(i) Structure of the lists (i.e., the order 
of units within each list). 

(2) The procedure for selecting the QC 
samples. If more than one selection list 
is used, the method of selection from 
each list shall be specified. A time 


schedule for each step in the sampling 
procedure shall be included. The 
following characteristics for each 
population shall be described: 

(a) Procedures for estimation of 
caseload size; 

(b) Procedures for the determination 
of an appropriate overpull; 

(c) Procedures for the computation of 
sampling intervals and the 
determination of random starts (when 
using systematic sampling); 

(d) Criteria for stratifying or clustering 
the sample; 

(e) The application of selection 
procedures to identify sample cases; 

(f) Procedures to compensate for 
excessive oversampling or 
undersampling; 

(g) Any checks and controls to 
monitor the selection and assignment of 
sample cases; and 

(h) The relationship, if any, between 
the food stamp quality control sample 
design and other federally mandated 
quality control samples (e.g., Aid to 
Families with Dependent Children 
(AFDC) or Medicaid). 

Two individuals commented on the 
Department’s proposal to review cases 
which have been converted via a desk 
review (as provided in § 272.1(g)(l)(iii)) 
using standard QC review procedures. 
As proposed, when the QC reviewer 
detected an error in one of these cases 
which resulted from an element of 
eligibility which was not converted and 
was not required to be converted, the 
reviewer would disregard the error. If 
the reviewer detected the error in an 
element which was or should have been 
converted, the reviewer would handle 
the error in accordance with Subpart C 
of Part 275. One commenter approved of 
the proposal but indicated the proposal 
was to conduct a QC desk review of 
desk converted cases. This was'not the 
Department’s intent. Desk converted 
cases would be reviewed using regular 
QC review procedures which includes 
full field review and collateral contacts. 
Another commenter indicated that some 
cases may slip the conversion process 
and recommended these cases be 
identified as ‘‘not subject to review." 

The Department believes cases which 
have not been converted as required 
must be subject to review and errors 
reflected where appropriate. Therefore, 
this final rulemaking includes the 
Department's proposal on handling desk 
converted cases with clarification that 
cases which should have been desk 
converted will also be subject to review. 
The regulations also refer to "variances" 
detected in these cases rather than 
"errors." 
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During the initial semiannual 
reporting periods. State agencies are 
required in this final rulemaking to 
report the monthly progress of sample 
selection and completion and the 
summary of the sample results on forms 
provided by FNS. The report on monthly 
progress of sample selection and 
completion will be submitted to FNS 
monthly, and must be received no later 
than 10 days after the end of each 
month. Each report must reflect the 
status of sampling and review activity in 
the previous month. The first report 
must be submitted by December 10. 

1979, reflecting the activity of November 
1979. The report containing a summary 
of the sample results must be submitted 
to and received by FNS no later than 90 
days from the end of each semiannual 
reporting period. Any corrections or 
clarifications to the reports which are 
requested by FNS must be submitted by 
the State agency within 10 days of the 
request. 

The Department is still interested in 
the submission of machine-readable 
data to provide access to the 
information on Form FMS-245 as 
described in the proposed regulations. 
Given the massive nature of automating 
this system, however, the Department is 
exploring the feasibility of a pilot test 
prior to full implementation. Recognizing 
the need within each State agency to 
adjust their own data compilation and 
processing routines during 
implementation, the reporting 
procedures described above and in the 
regulations are intended to serve in the 
interim. 

Quality Control Reviews 

Scope and Purpose 

The proposed and final regulations 
require that reviews be conducted on 
active cases to determine at a given 
point in time (the review date) if 
households are eligible and receiving the 
correct allotment of food stamps. There 
were seven comments received on this 
section, two supporting the section as a 
whole, three raising questions on the 
review date for active cases and two 
raising technical questions on the 
review date for expedited service cases. 
One of the comments on the review date 
suggested that the date of review be the 
date of certification; another comment 
suggested that the month of review be 
changed to the month immediately 
following the month of certification. The 
Department has historically supported 
the most useful review date as the first 
day of the sample month or the day of 
certification, whichever is later. The 
review at that point yields more data on 


the operation of the program, i.e., it 
covers the reporting of changes and 
handling of reported changes by the 
State agency in addition to actions 
taken at certification. The Department 
still wishes to gather this information 
and consequently the final regulations 
retain the point in time concept. The 
third comment pointed out that the 
regulations as proposed has no 
provision for States using fiscal month 
for certification. The Department has 
already approved the use of the fiscal 
month and the language in the final 
regulation is reworded to define the 
review date for active cases as either 
the first day of a calendar or fiscal 
month, or the day of certification, 
whichever is later. 

The Department has made three 
further changes in the wording of this 
section in the final regulations. First, to 
reference more specifically the Food 
Stamp Act of 1977, the sentence in this 
section concerning analyzing findings of 
the reviews to determine the incidence 
and dollar amounts of errors has been 
reworded in the final regulations. It now 
refers to determining a State’s 
cumulative allotment error rate and 
eligibility for enhanced funding, and 
planning corrective action to reduce 
excessive levels of errors when 
cumulative allotment error rates of 5 
percent or more are reported. Second, 
the Department, to more accurately 
reflect quality control objectives, has 
added the words "at all levels of 
administration” to the third objective of 
quality control. Finally, for purposes of 
clarification, the fourth step in the 
review process has been reworded in 
the final regulations to provide for the 
transmission of completed worksheets 
and schedules to the State agency for 
centralized data compilation and 
analysis. 

Sampling 

The Department received a total of 49 
comments on the proposed quality 
control sampling requirements. 

Sampling plan. The proposed and 
final regulations set forth the 
requirements for the preparation and 
submission of a quality control sampling 
plan and the full documentation of all 
sampling procedures within each State 
agency. This section has been expanded 
to provide more detailed specification of 
sampling plan content. It has been 
reorganized to emphasize the 
requirement that all sampling plans (as 
opposed to just alternatives to 
systematic sampling) must meet the 
following criteria; 

(1) Conformance to principles of 
probability sampling; 


(2) Documented methods for 
estimating characteristics of the 
population and their sampling errors; 

(3) Population estimates with the 
same or better precision as would be 
obtained by a simple random sample of 
the size specified in the regulations. 

(This criteria created some confusion for 
a few commenters because of the 
variations in precision between States 
of different size. It should be noted that 
the requirement of equivalent precision 
will be applied to each State agency 
independently. The comparison will be 
between the precision of the State 
agency’s estimates from a simple 
random sample (or its equivalent) to the 
precision of the estimates under the 
proposed sampling plan); 

(4) Description of all weighting 
procedures and their effect on data 
analysis and reporting requirements; 
and 

(5) Maintenance of current effort in 
other phases of the quality control 
process, e.g., case reviews, statistical 
reports and data analysis. 

Several commenters requested 
specific deadlines for sampling plan 
submission to ensure FNS approval with 
sufficient lead time prior to 
implementation. The final regulations 
require State agencies to submit a 
quality control sampling plan and 
subsequent modifications of sample 
design, frame, or procedures to FNS for 
approval at least 30 days prior to 
implementation. 

One commenter suggested that the 
quality control sample be stratified by 
households' food stamp classification 
(i.e., public assistance or nonassistance). 
Because public assistance workers may 
be performing unfamiliar food stamp- 
related activities, the sample 
stratification may provide useful 
postconversion data. While State 
agencies retain the option to stratify the 
sample in this fashion, it is not required 
in the final regulations since reasonable 
comparisons of the error characteristics 
of these strata can be made without 
altering the sample design. However, in 
recognition of the differing problems 
present within the two strata, separate 
data analysis of public assistance and 
nonassistance food stamp cases is being 
considered for final rulemaking under 
Subpart D (Data Analysis and 
Evaluation). 

Universe. The proposed and final 
regulations define the active universe to 
include all households receiving food 
stamps during a review period with 
several exceptions which are not 
amenable to a quality control review. A 
few commenters recommended that the 
universe be defined to include all 
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households certified eligible for benefits. 
This definition would expedite sample 
selection if a list of certified eligible 
households is available at the beginning 
of each sample month since lists of 
participating households are not 
available until after the end of the 
sample month. It was also noted that the 
list of certified eligible households 
would be more consistent with the 
AFDC payrolls generally used to select 
the AFDC quality control samples and 
would facilitate the integration of 
quality control sample selection. 

While the Department recognizes that 
the use of certification lists has some 
advantages for timely sample selection 
and integrated samples, it believes that 
the final regulations are sufficiently 
flexible to permit and encourage their 
use without modifying the character of 
the universe definition. Section 
273.11(c)(l)(i) allows State agencies to 
use a list of certified eligible households 
or a list of issued ATFs provided that 
households which do not participate are 
not reviewed and that households which 
are certified and participate after frame 
compilation are included in a 
supplemental list. 

A few commenters suggested that 
some certified households may choose 
not to participate if certified incorrectly 
at a benefit level which cannot justify 
the effort to obtain food stamps. With 
the elimination of the purchase 
requirement, however, informal 
estimates of the rates of participation 
among certified eligible households 
indicate that the number of such cases is 
likely to be too small to warrant any 
modification of the universe definition. 

The list of exclusions from the active 
universe has been clarified in the final 
regulations. It has been revised to 
coincide more closely with the reasons 
for coding a case not subject to review 
in Section 275.12(b)(2)(h). The proposal 
to exclude all households under 
investigation for Federal or State benefit 
program fraud has been modified to 
exclude only households under 
investigation for Food Stamp Program 
fraud (including households with 
pending fraud hearings). This change 
was made in response to a commenter 
who questioned the food stamp quality 
control reviewer’s ability to know about 
ongoing investigations in unrelated 
programs. 

The proposed and final regulations 
exclude those households appealing a 
Notice of Adverse Action when the 
review date falls within the time period 
covered by continued participation 
pending a hearing. It should be noted 
that cases in which the review date falls 
within the 10 day period given 


participating households to report 
changes, the 10 day period given the 
State agency to act on reported changes 
or the 10 day period given households to 
appeal a Notice of Adverse Action are 
subject to review. However, QC review 
procedures will allow both the State 
agency and the households the full time 
periods for reporting, acting, and 
appealing when determining whether 
variances will be included in each 
case’s error determination. 

Several of the commenters noted that 
it may not be possible to identify some 
of the exclusions at the time of frame 
compilation and sample selection. This 
was equally true for the operation of 
quality control under the Food Stamp 
Act of 1964. The Department is aware 
that a sample frame may include cases 
which are not part of the universe and 
for which information is not desired. If 
such cases are selected in the sample. 
Section 275.11(c)(2) of the final 
regulations requires only that the be 
coded as not subject to review and 
reported as such. State agencies should 
inqprporate an appropriate overpull in 
the required sample size to compensate 
for the deletion of such cases. 

The proposed and final regulations 
define the negative universe to include 
all households whose application for 
food stamps was denied or whose 
certification was terminated during the 
review period. Again, there are certain 
exceptions not amenable to a quality 
control review. 

The list of exclusions has been 
modified somewhat in the final 
regulations. The proposed regulations 
excluded those households which 
withdrew a signed application prior to 
the agency’s determination. The final 
regulations exclude all households 
which withdraw an application (both 
signed and unsigned). The intent is to 
review only those households in which 
the State agency takes some action to 
deny or terminate participation. All 
voluntary withdrawals prior to the 
agency’s decision are excludable. The 
proposed regulations excluded 
households under investigation for 
fraud; this has been clarified to exclude 
households under investigation for Food 
Stamp Program fraud. Finally, a 
sentence has been added to specifically 
exclude any action which changes a 
household's food stamp classification 
from nonassistance to public assistance 
(or vice versa) that does not interrupt 
the household's participation. 

Frame . Two commenters objected to 
the proposed requirement that the active 
sample frame include all households 
which participate in the sample month. 
As noted above, this requirement may 


often entail the use of supplemental 
lists, particularly if a State agency elects 
to use a list of certified eligible 
households. One commenter proposed 
that State agencies be allowed to use 
incomplete sample frames provided that 
the number of cases excluded is small 
compared to the total caseload and that 
the percentage of excluded cases which 
appear in frames for subsequent months 
is relatively high. It was suggested that 
the burden of proof would be on the 
State agency to demonstrate their 
compliance with these limits. Although 
the Department recognizes the merit of 
this proposal, it is concerned with the 
lack of sufficient data to establish 
realistic limits and with the mechanism 
by which State agencies can 
demonstrate compliance. Consequently, 
no change has been made in the final 
regulations, but the Department may 
reconsider the issue at a later time and 
solicits additional comment 

Sample size. The proposed regulations 
eliminated the former sample size tables 
and substituted two equations for the 
determination of the active and negative 
quality control sample sizes. These 
equations took account of both caseload 
size and reported error rates in the 
sample size determination. The intent of 
this proposal was to concentrate the 
quality control sample in States with 
large numbers of participating 
households and substantial monthly 
issuances, smooth the abrupt changes in 
sample size caused by changes in 
caseload size, and provide an additional 
incentive to State agencies to reduce 
error rates (i.e., a smaller sample size). 

Twenty-five Federal, State, and local 
agencies commented on this proposal. 
While the commenters generally 
supported the use of a continuous 
function, the overwhelming majority 
were opposed to the inclusion of the 
State agency’s error rate as a 
determining variable. Many State 
agencies argued that the potential 
fluctuations of sample size caused by 
variations in error rates could not be 
accommodated within the States’ 
staffing patterns and budget cycles. It 
was felt that resources would be 
misdirected to completing additional 
sample reviews instead of improving 
program administration if error rates 
increased. Some noted that the use of 
error rates in the sample size 
determination may inhibit an impartial 
identification of errors by quality control 
reviewers. Finally, the approach was 
seen as an implicit penalty for high error 
rates rather than an incentive for 
reducing error rates. 

Based on these comments, the 
Department has modified this section in 
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the final regulations. The use of a 
continuous function has been retained 
but the reliance upon error rates has 
been eliminated. The function below is 
designed to maintain current levels of 
precision as much as possible while 
minimizing any increases in sample size. 
The number of active cases to be 
selected and reviewed by each State 
agency during each six-month reporting 
period will be determined as follows: 


Average monthly household* 

Required semiannual 
•ample size 

60.000 and over-.- 

.. n « 1200 

10.000 to 59,999.. 

.. n - 150 + 0.021 


(N - 10.000) 

Under 10.000- 

.. n - 160. 


where (1) n is the required active sample 
size (the minimum number of active 
cases subject to review which must be 
selected each reporting period) and (2) N 
is the anticipated average monthly 
participating caseload subject to quality 
control review. If this procedure had 
been used during the January-June 1978 
reporting period, the active sample 
would have been smaller in 23 States, 
larger in 3, and unchanged in 28. 

The number of negative cases to be 
selected and reviewed by each State 
agency during each six-month reporting 
period will be determined as follows: 


Average monthly actions 

Required semiannual 
sample size 


n » 800 

500 to 4 999 . 

n - 150 + 0 .144 

1 Inriar 

(N - 500) 

... n a 150. 



where (1) n is the required negative 
sample size (the minimum number of 
negative cases subject to review which 
must be selected each reporting period) 
and (2) N is the anticipated average 
monthly number of negative cases 
subject to quality control review. If this 
procedure had been used in the 
January-June 1978 reporting period, the 
negative sample would have been 
smaller in 27 States, larger in 9, and 
unchanged in 17. 

The Department believes that this 
approach will maintain the advantages 
of the proposal (i.e., effectively 
distributing the quality control sample 
among States of different size, 
smoothing abrupt changes in sample 
size, and facilitating the coordination 
and integration of sample selection 
procedures) while eliminating the 
perceived disadvantages. 

A few commenters said that the 
proposed sample sizes, particularly for 
the negative sample, were excessive and 
provided estimates of greater precision 
than needed. As the preamble to the 


proposed regulations noted, however, 
the quality control sample is used to 
provide estimates for determining State 
agencies* eligibility for additional 
administrative funds and as the basis 
for planning corrective action. The 
quality control sample size must strike a 
balance between the need to support 
detailed analysis for corrective action 
planning and provide reasonably precise 
estimates of total error rates. Given the 
concerns expressed in the comments, 
the maximum semiannual active sample 
size in the final regulations has been 
reduced from 1400 to 1200 reviews: the 
maximum semiannual negative sample 
size has been reduced from 1200 to 800 
reviews. The larger reduction of the 
negative sample is predicated on the 
uniformly low negative action error 
rates (excluding procedural errors) 
reported in the past. 

Some of the State agencies of smaller 
States objected to the proposed increase 
in the minimum active and negative 
samples from 75 to 150 semiannual 
reviews. While this requirement places 
an additional burden on these agencies, 
the Department believes that the 
importance of a sufficiently large sample 
to support effective data analysis 
justifies the increase in the final 
regulations. Furthermore, the final 
regulations include a provision that 
allows State agencies to reduce the total 
sample size if the agency can produce 
estimates of equivalent precision. The 
smaller States, with very small 
caseloads, will be able to take 
advantage of this provision by 
incorporating the finite population 
correction factor [(N — n)/N, where N is 
the caseload size and n is the sample 
size)) into its computation of precision. 

The Department recognized the 
difficulty of accurately predicting 
caseloads when determining sample size 
in the proposed regulations. The 
proposed and final regulations include a 
provision to account for this uncertainty. 
States will not be penalized if the actual 
caseload during a reporting period is 
less than 20 percent larger than the 
estimated caseload used to determine 
the semiannual sample size. If the actual 
caseload is more than 20 percent larger 
than the estimated caseload, the larger 
sample appropriate for the actual 
caseload will be used in computing the 
sample completion rate. A few 
commenters objected that the 20 percent 
limit was too low and that the 
requirement would have a minimal 
effect on precision. Some suggested that 
an average of past caseloads be used 
rather than an estimate of forthcoming 
caseloads. Given the potential for rapid 
changes in caseload size and the 


provisions included in the regulations 
for adjusting sample size, however, the 
Department believes that the procedures 
for caseload estimation and the 20 
percent threshold are adequate. 

Finally, this section was reorganized 
to remove all references to the use of 
error rates in the determination of 
sample sizes and to eliminate some 
duplication. 

Sample selection. The proposed 
regulations required that households 
selected more than once in the same six- 
month reporting period be reviewed 
only once, with subsequent selections 
coded not subject to review. Several 
commenters indicated that is was time- 
consuming to identify such cases and 
that it was a source of potential bias. 

The inconsistency of limiting this 
requirement to selections within a 
reporting period (i.e., a household might 
be reviewed in both March and April, 
but not in April and May) was also 
noted. The final regulation has been 
revised to require that an active case be 
reviewed each time it is selected for the 
sample. 

The proposed regulations included a 
provision that sample selection should 
be made no later than the 15th day of 
the month following the sample month. 
Some commenters suggested that this 
was too stringent, and in the final 
regulations, the deadline has been 
moved to the 20th day of the following 
month. 

The proposed regulations left the 
adjustment of excessive oversampling 
and undersampling to the State agency's 
option. The final regulations have been 
modified to require the correction of 
excessive undersampling so that the 
minimum sample size requirements are 
met The correction of excessive 
oversampling is left a State agency 
option. (It is noted, however, that the 
completion rate is based on the number 
of cases selected subject to review. A 
State agency which selects a larger 
sample will be required to complete 95 
percent of all cases subject to review.) 
Additional emphasis is placed on the 
requirement that these corrections must 
not bias the sample results. 
Consequently, cases which are dropped 
to compensate for oversampling must be 
a random subsample of all cases 
selected (including those completed, not 
completed, and not subject to review). 
Cases which are added to the sample to 
compensate for undersampling must be 
randomly selected from the entire frame. 
A sentence has also been added that 
requires all sample adjustments to be 
fully documented and available for 
review by FNS. 
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Sample completion . The proposed and 
final regulations attempt to control the 
potential bias of nonresponse with a 
completion standard of 95 percent of 
both the active and negative quality 
control samples. This percentage is the 
ratio of the number of completed 
reviews to the number of cases selected 
subject to review or to the minimum 
number of cases computed from the 
sample size equations, whichever is 
larger. A State agency's entitlement to 
the increased federal share of 
administrative costs will depend on the 
satisfactory completion of at least 95 
percent of the required active case 
reviews. 

Some commenter8 objected to 
including households which cannot be 
located or would not cooperate in the 
computation of the completion rate, 
arguing that such factors cannot be 
controlled by the agency. Some 
suggested a standard lower than 95 
percent. The Department made no 
change in the final regulation for two 
reasons. First, there is a significant 
concern for the potential bias of 
nonresponse. This concern would be 
aggravated by the arbitrary exclusion of 
households subject to review but not 
completed for reasons "beyond the 
agency’s control." Second, the degree of 
uncertainty associated with 
nonresponse rises rapidly as the number 
of uncompleted case reviews increases. 
To help ensure an equitable distribution 
of the additional administrative funds, 
the Department must minimize this 
uncertainty. The 95 percent standard, 
while rigorous, is one attained by more 
than half of the State agencies in 
January-June 1978 and is, therefore, a 
realistic goal. 

Reporting requirements. Section 
275.11(g) duplicated § 275.21 of the 
proposed regulations. Therefore, it has 
been deleted from the final regulations. 

Review of Active Cases 

Full verification. The proposed and 
final regulations require that quality 
control verify household circumstances 
as of the review date. There were 17 
comments on the requirement that QC 
reviewers use full verification, as 
opposed to strictly following the 
verification requirement in the 
certification regulations. The comments 
reflected two basic concerns: (1) that the 
quality control reviewer is allowed to 
verify more fully than the eligibility 
worker and thus may find more 
information than the eligibility worker 
did: and (2) that quality control's use of 
full verification will lead to "excessive 
verification" by the certification staff, in 
an effort to avoid errors. A complete 


discussion of the verification 
requirements in the certification 
regulations is contained in the preamble 
in the section entitled "Variances 
excluded from error analysis." The 
Department does, however, want to 
clearly state why full verification is 
considered necessary in conducting 
quality control reviews. The purpose of 
quality control is to determine 
households' actual eligibility and basis 
of issuance as of the review date and, to 
do this effectively, full verification is a 
necessary part of the review process. In 
addition, quality control is a 
management tool by which the 
Department measures not only the 
quality of certification and participation, 
but also identifies system and policy 
problems within the program structure. 
To accomplish this, full verification of 
all elements is essential, since without 
complete verification the Department 
will not have sufficient information upon 
which to evaluate the program and 
make policy changes, if necessary. 

Review completed to the 
determination of coupon allotment. The 
proposed and final regulations require 
that, to identify all variances in an 
active case, the review must be 
completed to the point where the proper 
coupon allotment is determined. A 
discussion of this issue and why the 
Department expanded this concept is 
contained under the section of the 
preamble entitled, "Identification of 
variances." 

There was also a comment on this 
section referring to the completion time 
for a review. The commenter suggested 
that 60 days was a more realistic 
expectation of the time necessary to 
complete a quality control review. The 
proposed regulations are actually 
flexible on this time period, stating "it is 
essential that reviews be made as soon 
as possible, usually within 30 days of 
assignment." Since this does provide a 
State with some latitude, the final 
regulations retain this language. 

Content of the review. The largest 
number of comments on this section 
were directed towards the requirement 
in the proposed regulations that public 
assistance (PA) income be recomputed 
in cases containing PA income when the 
reviewer finds income and deduction 
information that indicates that the PA 
grant is incorrect. There were 52 
comments received on this issue, 40 of 
the commenters were totally opposed to 
this, two commenters supported it and 
10 commenters saw some problems with 
doing this but were not totally opposed 
to it. Those States already using 
integrated sampling did not feel that the 
recomputation presented serious 


problems for them but commented that 
this would be administratively difficult 
for States not using integrated sampling. 
They also pointed out that training 
would be an area of concern for all 
States. The 40 commenters opposing this 
provision identified several reasons for 
their opposition. The reasons most often 
given are as follows: (1) The process will 
create errors since errors in PA grants 
would cause an error to be reflected in 
the food stamp case; (2) the provision is 
contrary to certification policy which 
requires the use of income as received to 
compute food stamp benefits; (3) the 
requirement to recompute PA income 
but no other income is inconsistent; (4) 
the provision results in an 
administrative burden relative to 
training and increased time expended in 
reviewing a case; (5) there is no 
legislative basis for this provision; (6) 
since the process will increase 
completion time for a review, it could 
affect the completion rate for QC 
reviews; and (7) the requirement is not 
feasible unless a State has integrated 
sampling or multifunction reviewers and 
the majority of States are not presently 
in that position. In recognition of the 
predominantly negative response to the 
requirement to recompute the PA grant, 
the Department has not included this 
provision in the final regulations. PA 
income will thus be treated as all other 
income for QC purposes. However, the 
Department feels that many of the 
comments reflected a misunderstanding 
of the intent of the proposed provision 
and consequently the Department wants 
to clarify the requirement contained in 
the proposed regulations. The 
underlying reason for the proposal to 
recompute the PA grant (as opposed to 
other, nonpublic sources of income) was 
to reflect more accurately the total 
Federal program loss in the AFDC and 
Food Stamp Programs. For example, if a 
household is receiving both PA and food 
stamp benefits in a given month and is 
also receiving other income which has 
not been reported to the State agency, 
benefits will have been overissued in 
both programs. However, if both 
programs calculated corrected benefit 
levels and reported the amount of loss to 
each program independently, the total 
Federal loss would be overstated. This 
is because the Food Stamp Program 
bases benefit levels upon the size of the 
grant the household receives from PA. In 
the above situation, PA would 
determine its loss for the month based 
upon the household’s actual 
circumstances, while the Food Stamp 
Program would determine its loss based 
upon the incorrect PA grant and other 
actual circumstances. This results in a 
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greater loss determination than if the 
corrected, lower, PA grant were used. If 
both program losses in this household 
were added together the total Federal 
loss would thus reflect some double 
counting. Assuming the above situation 
occurs in a substantial number of cases 
selected for review, the resultant error 
rates for the two programs continually 
overstate total Federal loss. The 
provision in the proposed regulations 
would have, in part, eliminated this 
overcounting by basing food stamp loss 
on a household’s actual circumstances 
as related to their actual entitlement to 
PA benefits. This proposal was designed 
to ensure fairness to State agencies. 

The Department never intended that 
the recomputation provision cause a 
food stamp error. The food stamp QC 
reviewer would only recompute the PA 
grant when unreported income and 
deduction information is discovered in 
an amount that would result in the 
occurrence of an error in the food stamp 
case, whether or not the PA grant was 
recomputed. For example, in a case 
where no new income is found in the 
household, and a computational error 
was made by the PA worker when 
determining the PA grant, then the food 
stamp QC reviewer would not 
recompute the PA grant. Not only would 
recomputation of the PA grant not create 
food stamp errors, it would result in a 
lower dollar loss being counted in the 
State’s cumulative allotment error rate. 
This is true because recomputation of 
the PA grant would, in the vast majority 
of cases, lower the amount of the grant 
and the household’s total income would 
be less than if the full grant were used, 
thus lowering the amount the food 
stamp case was overissued. There are 
also instances when PA and food stamp 
benefits are underissued due to an 
unreported loss of income in the 
household. Recomputation of the PA 
grant in this situation would result in 
adjusting the PA grant up to the correct 
level and thus reflecting the true 
underissuance to the household. While 
the Department recognizes the 
administrative burdens recomputation 
would palce on the States, some of the 
other objections, as illustrated above, 
were not viable in light of the 
Department’s intent. The Department 
wants to stress this because, although 
the provision has been removed in the 
final regulations at this time, the 
Department is considering proposing 
this provision at a future date, with a 
clearer explanation of its intent, so that 
new comments that are not based on a 
misunderstanding of the provision can 
be obtained. 


Household case record review. The 
Department received four comments on 
this section. Two of these suggested that 
additional guidelines be included to give 
the reviewer more direction in 
conducting the household case record 
review. These are procedural concerns 
and thus would not be addressed in the 
regulations which are intended to state 
policy only. One comment simply agreed 
that documents in the case record can 
constitute adequate documentation. The 
fourth comment suggested that the 
regulations specify that QC is not 
required to review circumstances past 
the review date and that any additional 
information discovered during the 
review be reported as discrepancies. 

The proposed and final regulations as 
written essentially address this concern; 
the reviewer examines the review month 
but any changes after the review date 
are reported as discrepancies. 

Field investigation. The Department 
received nine comments on this section. 
Four comments were general and five 
comments were directed to the 
exception allowed Alaska relative to 
field investigations. Two of the general 
comments supported this section and 
two comments opposed full field 
investigation. The latter recommended 
that desk reviews be conducted instead 
of home visits. The Department believes 
that in order to correct, verify and 
document all the data needed for a 
review of an active case that a field 
review is necessary. For this reason the 
final regulations continue to require full 
field investigation. 

Three comments stated that the 
exception clause for Alaska was 
discriminatory and that the exception 
provision should not be limited to 
Alaska. The Department recognizes that 
many parts of the country have severe 
weather of varying types for some 
periods of time. However, the 
Department feels that both the 
geography and inaccessibility of 
households in Alaska pose unique and 
long term problems relative to 
conducting field investigations. 
Consequently, the final regulations 
continue to allow this exception only for 
Alaska. In response to two of the 
comments received, the final regulations 
are reworded to reflect that the 
exception can be made based on the 
geography and lack of accessibility and 
transportation in some parts of Alaska. 

Personal interviews. The Department 
received a total of 26 comments on this 
section. Three comments suggested that 
allowances be made for a telephone 
interview in certain circumstances. The 
Department believes that a telephone 
interview with the household is not an 


adequate method of interviewing a 
participant household and consequently 
the final regulations retain the provision 
precluding a telephone interview, except 
when the field investigation is not 
conducted in cases in Alaska as 
outlined above. 

The 13 comments received on 
notifying the household prior to making 
a home visit were, for the most part, 
opposed to this provision for varying 
reasons. Some commenters felt that this 
requirement would add time, 
complexity, and expense to the review 
process. Specifically, since many 
participants do not have phones, written 
notification will be necessary and this 
results in an increase in the time it takes 
to complete the review and possibly 
increases travel time and cost when the 
reviewer has to go to a county once to 
desk review the case and send a letter 
to the participant, and a second time to 
make the home visit. These commenters 
suggested that the option of providing 
prior notification be left up to the State. 
Several commenters felt that 
unannounced home visits have proven 
to be an effective method of field 
investigation. They felt that if the 
participant knows when the reviewer is 
to make the home visit the participant 
may avoid the reviewer or “prepare” for 
the visit and consequently the reviewer 
may be unable to evaluate the 
household’s true circumstances. These 
commenters also pointed out that 
specific appointments can 
inconvenience the participant since the 
reviewers, depending on their schedules, 
are not always able to keep 
appointments or be on time. 

Two commenters supported the 
provision and one of these suggested 
that the households be informed that 
they are not being singled out for 
investigation but, rather, that this is part 
of an ongoing review process. The 
Department believes that the home visit 
should not be totally unannounced nor 
should it alarm or inconvenience the 
participant. In recognition of the varied 
concerns outlined above, the 
Department concluded that while some 
provision for prior notification is 
necessary, States should be given some 
latitude in how this provision is 
implemented. Consequently, the final 
regulations have been reworded to 
require a notification to the household 
that it has been selected for review, as 
part of an ongoing review process, and 
that a home visit will be made at some 
time in the future. The method and 
specificity of the notification is left up to 
the State agency. The Department 
believes that the final regulations 
address the concern that a home visit 
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not be totally unannounced while, at the 
same time, precluding a participant from 
deliberately avoiding the reviewer or 
being inconvenienced if the reviewer is 
unable to keep an exact appointment 

The remaining nine comments on this 
section were concerned with 
designation of collateral contacts and 
the results of a household’s 
noncooperation in this area. The first 
concern expressed in several comments 
was that under the proposed regulations 
the quality control reviewer is not 
limited to using the collateral contacts 
designated by the participants, as is the 
eligibility worker. There was a 
suggestion that the reviewer should be 
subject to the same constraints as the 
eligibility worker. The Department 
believes the participant should certainly 
have the opportunity to designate 
collateral contacts and that the QC 
reviewer should elicit names of 
collateral contacts from the participant. 
However, it is the Department’s position 
that the reviewer may go beyond that 
and use other collateral contacts. 
Quality control, as a monitoring system, 
has an obligation to obtain the most 
complete information possible and from 
the most reliable sources. In order to 
accomplish this, the reviewer may have 
to go beyond the collateral contacts 
designated by the household. The final 
regulations have been reworded to 
reflect this policy, as well as to 
emphasize that the reviewer should 
elicit names of collateral contacts from 
the participant. 

The second area of concern in the 
comments on collateral contacts was 
relative to the consequences of a 
household’s refusal to cooperate by 
refusing to sign the release of 
information form in States where this is 
required. The commenters questioned if 
there are consequences, and if so, what 
they are. To clarify this area the final 
regulations include a reference to 
§ 273.2(d) in the certification regulations 
which includes the following sentence: 
**The household shall also be 
determined ineligible if it refuses to 
cooperate in any subsequent review of 
its eligibility, including reviews 
generated by reported changes, 
recertification, or as part of a quality 
control review.” 

Collateral contacts. The Department 
received 27 comments on this section, 
all directed toward the sentence 
concerning resolution of conflicting 
information. The comments reflected 
differing reactions to this provision; six 
commenters supported the language in 
the proposed regulations, 10 commenters 
were opposed to the provision and 11 
commenters had a divided reaction. 


Several State agencies indicated that 
they presently have some mechanism 
for resolving differing information; in 
most instances their QG reviewers 
resolve the conflicting information prior 
to the completion of the review and the 
reporting of an error. One commenter 
felt that the eligibility worker should 
resolve the conflicting information but 
most of the commenters felt that this 
should be done by the QC reviewer, 
both because it would be less time 
consuming and because it is part of the 
review process. 

While some State agencies saw no 
problem with confronting the participant 
with differing information from a 
collateral source, others felt that 
subsequent visits with the participant 
would be time consuming and costly. 
Several commenters also pointed out 
that reviewers use the most reliable 
collateral contacts they can and when 
documentation from such a source is 
beyond question that the reviewer 
should be able to make the final 
determination. 

In summary, the majority of the 
commenters supported resolution of 
conflicting information by the QC 
reviewer, using varying methods. The 
Department agrees that such resolution, 
before a review is completed and an 
error determination is made, is a 
procedure that the QC reviewer should 
follow as part of the review process. The 
quality control reviewer, in evaluating a 
case uses only fully verified and 
documented information, based on the 
most reliable data available. Obviously, 
the reviewer wants to present the most 
accurate findings possible and resolving 
conflicting information would contribute 
to this. When resolving conflicting 
information the reviewer must recontact 
the participant (unless the participant 
cannot be reached) and discuss the 
conflicting information. In the final 
assessment, the Department believes 
that reviewers must use their best 
judgment based on the most reliable 
data available. The final regulations 
have been reworded to reflect this 
position and to ensure that conflicting 
information is resolved before an error 
determination is made. The final 
regulations also mandate that the 
reviewer document the basis on which 
the decision is made. 

Identification of variances. The 
terminology of this paragraph has been 
changed from proposed rulemaking to 
clarify the definitions of, and 
relationship between “errors” and 
“variances.” The final regulations use 
the term variance to describe situations 
where information verified by the 
reviewer as of the review date differs 


from information used at the time of the 
most recent certification action or when 
policy has been misapplied for 
individual elements of eligibility and 
basis of issuance. Thus, if income, 
resources, household composition, etc. 
differ between the QC review date and 
the latest certification action, the case 
would contain variances. This also 
includes policy misapplication or 
computational mistakes made by the 
State agency staff when calculating 
eligibility and/or benefit levels. The 
term error is applied in these regulations 
to those cases which are ultimately 
determined to be ineligible or have 
received an incorrect allotment in the 
sample month based upon certification 
policy. 

While it is obvious that variances and 
errors have a direct relationship (i.e., the 
former must exist for the latter to occur) 
this relationship is not absolute 
(existence of the former does not 
necessitate occurrence of the latter). It is 
not absolute for three reasons: (1) QC's 
adherence to certification policy 
regarding certification pending 
verification and reporting of changes in 
household circumstances; (2) the $5.00 
individual case tolerance which 
disregards incorrect allotments of $5.00 
or less; and (3) situations where two 
variances cancel each other out (e.g., 
cases with two sources of income when 
one is higher in the sample month and 
the other lower than at the time of 
certification). The first and second 
reasons given above are expanded upon 
later in this preamble while the third is 
self-explanatory. 

The major modification in this section 
from proposed rulemaking is in the 
identification and reporting of 
variances. Under proposed regulations 
States would have been required to 
identify and list on the Form FNS-245 all 
variances in error cases without 
assigning priorities. This provision has 
been expanded in final regulations to 
require identification and reporting of 
variances in all completed cases. In both 
cases, the provision requires that all 
cases be completely reviewed, including 
cases determined to be ineligible early 
in the review for reasons such as 
* excessive resources, residency, etc. The 
Department received 10 comments on 
the proposed provision, seven of which 
were negative. The primary objections 
were: 1) continuing the review after 
ineligibility is determined is not cost 
effective in that the variance which 
results in an ineligibility determination 
is the one corrective action should be 
aimed at; and 2) listing all variances 
without assigning priorities will not 
identify the primary reasons cases are in 
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error, which may hinder corrective 
action efforts. The Department 
evaluated these comments and 
reexamined the entire area of reporting 
QC findings. While commenters' 
concerns are recognized, the 
Department concluded that information 
on variances in all cases will, in fact, 
provide information essential for 
accurate and complete corrective and/or 
preventive action planning. 

Commenters* objections to the extra 
time needed to identify all variances 
seems somewhat overstated since only 
3.7 percent of the cases reported in the 
January-June 1978 QC reporting period 
were ineligible (many of which were 
found ineligible only after all elements 
of eligibility and basis of issuance were 
verified). Thus, more review activity 
would be required in only a small 
percentage of cases as information in all 
other completed cases must be fully 
verified regardless of reporting 
requirements. The additional time 
needed to code all variances on Form 
FNS-245 for all cases will also be 
minimal given the fact that coding 
involves no more than designating 
numbers to reflect information gathered 
during the review. Commenters* concern 
over not designating a primary variance 
was recognized in proposed rulemaking 
by providing States with an option of 
designating a primary variance for their 
own use. This provision is retained in 
these regulations. The reason the 
Department does not require 
identification of a primary variance is 
that this determination is often difficult 
to make in cases with multiple variances 
which results in inconsistent 
determinations and potentially skewed 
analysis. Conversely, coding all 
variances will provide objective and 
complete information by which States 
and the Department can measure the 
effectiveness of program policies and 
the accuracy with which operating 
procedures are adhered to. 

The “Error Analysis’* paragraph of the 
proposed regulations would have 
required that QC reviewers determine 
when errors occurred and whether the 
error was agency or participant caused. 
Further, errors would have been 
assigned to the State agency when 
inadequate documentation in the 
casefile resulted in the reviewer being 
unable to determine when the error 
occurred and/or who caused it The 
Department received 10 comments on 
this provision, nine of which were 
negative. The commenters who opposed 
this provision felt that the determination 
of “adequate documentation'* is 
subjective and an illogical basis for 
assigning errors. Commenters suggested 


that when reviewers cannot determine 
who caused the error it should, in fact, 
be reported as undetermined. The 
Department has modified this provision 
to direct the assignment of cause to 
variances rather than errors and has 
eliminated that part of the provision 
which would have assigned variances to 
the agency solely on the basis of the 
reviewer being unable to determine 
when the variance occurred. If the 
reviewer cannot determine whether the 
variance existed at the time of 
certification or subsequent to 
certification, the reviewer will simply 
report this independent of the 
determination of whether the variance 
was agency or participant caused. 
However, these regulations do retain 
that part of the provision which requires 
assignment of variances to the agency 
when inadequate documentation 
prevents a definitive determination of 
agency or participant responsibility for 
variances. The intent of this requirement 
is not to assign variances to agencies 
solely on the basis of missing 
documentation. Only when no other 
information obtained during the review 
enables the reviewer to determine 
responsibility for the variance, and 
documentation in the casefile is 
inadequate will variances be assigned to 
the agency. The Department believes 
this is reasonable in that State agencies 
are required lo document completely 
and when documentation is incomplete 
in an element which varies it is probable 
that the agency could have done more to 
prevent the variance and must take 
some responsibility for its occurrence. 

Variances excluded from error 
analysis . The proposed regulations 
provided for situations excluded from 
error analysis and reporting in the 
paragraph entitled “Cumulative 
Allotment Error Rate.’* The Department 
has set these exclusions apart to clarify 
the intent of this provision and to more 
closely follow the actual review process. 
The Department received 44 comments 
on what should be excluded from the 
error determination (and ultimately from 
the cumulative allotment error rate). 
While 13 commenters supported the 
proposed exclusions, 10 of these and the 
t remaining 31 believed they were 
incomplete. Commenters felt that the 
following should also be excluded from 
the error determination: (1) Variances in 
elements which the State agency is not 
required to verify at the time of 
certification and (2) variances due to 
participants reporting inaccurate 
information or not reporting at all. 

Since adoption of the latter of these 
two proposals would leave the former 
irrelevant (participants must supply 


inaccurate information before 
verification becomes an issue) the 
Department first considered exclusion of 
participant caused variances. While the 
Department recognizes the difficulty 
States face in ensuring participants 
report accurately and completely, this is 
a critical area of State responsibility. 
State agencies can influence, and to a 
substantial extent, control what and 
when participants report through 
effective interviewing and providing full 
information regarding program rules and 
participants’ responsibilities. Further, as 
one commenter pointed out the House 
Committee did recognize in developing 
the 1977 Act that participant caused 
variances are difficult to control (House 
Report No. 95-464. 95th Cong. 1st Sess., 
pp. 347-363). However. Congress took no 
action to exclude such variances from 
the cumulative allotment error rate, nor 
was there any implication that such 
action should be taken. Thus, any such 
provision that would affect the content 
of the cumulative allotment error rate 
could violate congressional intent in 
regard to the provisions for enhanced 
Federal funding based upon these error 
rates. It is the Department’s position that 
Congress intended the enhanced funding 
to provide States with a goal which can 
be reached through improved program 
administration, including providing 
participants with a clear understanding 
of their responsibilities and improving 
interview techniques. For the reasons 
outlined above the Department can not 
concur with commenters’ position on 
excluding participant caused variances 
from the error determination. 

The Department believes, based upon 
commenters’ reasons for proposing 
exclusion of variances in elements for 
which the certification regulations do 
not “require” verification, that some 
misunderstanding exists in regard to the 
verification requirements of the 
certification regulations. The 
certification regulations mandate 
verification of all gross nonexempt 
income (both earned and unearned), 
declared alien status, utility expenses in 
excess of a utility standard, student tax 
dependency and the eligibility of the 
taxpayer household when the 
application indicates likely student tax 
dependency. These regulations also 
mandate verification of all questionable 
information regarding other elements of 
eligibility and permit State agencies to 
determine their own verification policies 
regarding loans and liquid resources, 
including full verification of these 
elements for all households. 

The final certification regulations are 
more stringent than the proposed 
regulations published May 2.1978 (43 FR 
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18874) which many State agencies 
opposed because they felt their 
flexibility to verify information would 
be limited, thus reducing program 
accountability. In response to these 
concerns, the Department developed the 
verification standards outlined above 
which require full verification of income 
and other major elements of eligibility, 
and also require verification of any 
other eligibility factor which is 
questionable because information on the 
application is inconsistent with 
statements made by the applicant, other 
information on the application, previous 
applications, or other information 
received by the State agency. The 
provision allowing States to verify 
information on the application that is 
inconsistent with statements made by 
the applicant means that effective 
interviewing techniques can be used to 
detect questionable areas which are 
then subject to verification. Thus, State 
agencies need not have a document that 
is inconsistent with information on the 
application in order to verify such 
information. 

For the reasons cited above, the 
Department believes it is reasonable to 
include all variances which States can 
control in the QC error determination 
and cumulative allotment error rates. 
Thus, under the final regulations, quality 
control will measure States’ 
administration of the program as 
reflected by the effectiveness of States' 
interviewing techniques, case 
evaluations, ability to provide complete 
information to applicants, etc. (which, 
after all, is one of the primary purposes 
of quality control). 

While the Department believes that a 
number of comments indicate 
misunderstanding and underestimation 
of the amount of verification permissible 
under the October certification rules the 
Department is concerned about 
comments on this issue. In response to 
these comments, the Department plans 
to propose modifications to the October 
verification rules. This proposal is 
planned for appearance in the Federal 
Register within 60 days. In addition, in 
evaluating commenters’ concerns, the 
Department identified two situations, in 
addition to those in the proposed quality 
control regulations, in which variances 
will be excluded from the error 
determination. Variances in these 
situations (see § 275.12(b)(l)(iv)(D) and 
(E) of the final regulations) would be 
beyond States’ ability to control in that 
the certification regulations require 
States to make eligibility and allotment 
level determinations based upon 
incomplete information, limit what 
participants must report, and specify 


allowable periods of time for reporting 
and State action upon such reports. The 
occurrence of variances in these 
situations will be reported as 
administrative deficiencies for the 
Department’s use in evaluating related 
program policies. 

Error analysis. The Department 
received 14 comments on the provisions 
of the proposed regulations which are 
retained in this section of the final 
regulations. These comments were 
primarily directed at the proposed $5.00 
individual case tolerance which will be 
applied to the allotment certified for in 
the sample month and the allotment 
which a household should have been 
certified for based upon QC’s 
application of certification policy. Seven 
commenters supported the provision as 
proposed while two recommended more 
closely aligning the individual case 
tolerance with AFDC’s tolerance (i.e., a 
tolerance which would disregard 
differences of less than $5.00 rather than 
the proposed tolerance which 
disregarded differences of $5.00 or less). 
The reason given for this suggestion was 
to promote consistency between food 
stamp and AFDC QC. While the 
Department agrees that consistency is 
desirable between the two programs, 
differences in the programs’ methods of 
dispensing benefits make consistency 
impossible in this instance. AFDC 
benefits are usually calculated to the 
penny while food stamp procedures 
require rounding to whole dollars in 
calculating benefits. Thus, if AFDC’s 
tolerance were adopted, the food stamp 
tolerance would, in effect, disregard 
differences of $4.00 or less, which would 
be no more consistent than the tolerance 
as proposed. For this reason the final 
regulations retain the provisions of the 
proposed regulations for the individual 
case tolerance. 

Five of the comments received on the 
$5.00 tolerance exhibited some 
misunderstanding in regard to the 
relationship between the tolerance and 
the $25.00 reporting requirement 
provided for in § 273.12(c) of the 
certification regulations. The $25.00 
reporting requirement is used by QC to 
determine participants’ responsibility (o 
report changes in gross nonexempt 
income subsequent to certification, 
while the $5.00 tolerance is used to 
measure the effect of any variance on 
allotments and to determine whether a 
reportable basis of issuance error exists. 

Cumulative allotment error rate . As 
explained earlier in this preamble, much 
of the content of this section contained 
in proposed regulations has been moved 
to § 275.12(b)(l)(iv) in final rulemaking. 
Four comments were received which 


apply to the remaining provision of this 
section. All four commenters believed 
that the cumulative allotment error rate 
should not include the value of 
allotments underissued and two felt that 
underissued allotments should be offset 
against the amount of overissued 
dollars. The Department disagrees with 
these suggestions for two reasons: (1) 
the Food Stamp Act of 1977 clearly 
directs that the cumulative allotment 
error rate include the value of 
underissued dollars: and (2) the 
Department is equally committed to 
providing full benefits to eligible 
households (this being the primary 
reason for having the program) as it is to 
ensuring that no households receive 
more food stamp benefits than they are 
entitled to. For these reasons the final 
regulations continue to include the value 
of underissuance allotments in the 
cumulative allotment error rate. 

Identification of administrative 
deficiencies. The Department received 
33 comments on this section of the 
proposed regulations, 28 of which 
supported the proposed definition and 
reporting requirements for 
administrative deficiencies. Based upon 
this support, the final regulations retain 
the provisions of the proposed 
regulations with only some technical 
modification. 

As requested in the preamble of the 
proposed regulations, the Department 
received comments on the possible 
establishment of a tolerance level for 
the occurrence of administrative 
deficiencies. Nine out of ten comments 
received on this issue supported the idea 
of a tolerance. The Department is 
currently evaluating this issue and will 
address it under final regulations 
dealing with corrective action which 
will be published in the future. 

Identification of discrepancies and 
reporting of findings on individual 
cases. This section of the proposed 
regulations received no direct comment 
but was expanded in final regulations to 
ensure that all information gathered by 
quality control is transmitted to the 
State agency for appropriate action. 

Disposition of case reviews. The 
Department received a comment from 
the USDA Office of Inspector General 
(OIG) concerning cases selected for 
review in which the case record and/or 
the participant cannot be located. In 
both the proposed and final regulations, 
these cases are reported as not 
completed. OIG felt some special action 
is needed for these cases to ensure that 
allotments are being issued to eligible 
households. While State agencies would 
pursue these cases individually, OIG felt 
that investigations may be necessary 
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and that a tolerance should be 
established which, if exceeded, would 
require some special action. While the 
language of the proposed regulations 
has been retained in these regulations, 
the Department believes this is a serious 
concern and will give this issue full 
consideration and address it in final 
rulemaking under Subpart B 
(Management Evaluation Reviews) and 
Subpart E (Corrective Action). 

Two comments were received on the 
proposed regulations dealing with cases 
not subject to review. Both commenters 
believed that cases which have received 
a Notice of Adverse Action should not 
be subject to review when the review 
date falls in the 10 day period following 
such a notice. The reason given for this 
recommendation was that the QC 
review could interfere with the hearing 
process if the participant appealed the 
notice. While the Department agrees 
that the QC review should in no way 
disrupt the hearing process in these 
situations, it is believed that dropping a 
case because a household may appeal is 
not a sufficient reason. These are 
participating cases which can be 
reviewed and should be reviewed to 
ensure that QC findings are as 
representative of States' caseloads as 
possible. The modifications made to this 
section were in response to changes in 
§ 275.11(b)(1) (as explained earlier in 
this preamble) and to correct an 
inconsistency between that section and 
this one which existed in the proposed 
rulemaking. The modifications were to: 
identify that cases receiving restored 
benefits but which are otherwise 
ineligible are not subject to review; 
exclude from the not subject to review 
category cases selected more than once 
in a six-month reporting period; and 
limit the coding of cases as not subject 
to review because of fraud 
investigations to Food Stamp Program 
fraud investigations only. 

Review of Negative Cases 

Content of the review. The 
Department has clarified this section of 
the regulations. In reviewing negative 
cases, the QC reviewer must examine 
the case record and verify, based on 
documentation in the file, whether the 
reason for the denial or termination is 
valid. If the denial or termination is 
determined valid, the reviewer is, in 
fact, determining that the household was 
ineligible. If, through the case record 
review, the reviewer determines the 
reason to be invalid, the QC reviewer 
must then determine whether the 
household was eligible or ineligible at 
the time of the decision to deny or 
terminate program benefits. This 


procedure was implied in the proposed 
regulations but not specifically 
identified. 

Field in vestigation. The majority of 
the comments received on negative 
cases were directed to the Department's 
proposal to require a determination of 
the household’s eligibility or ineligibility 
at the time of the agency’s decision to 
deny or terminate program benefits. 

This proposal included requiring the 
reviewer to conduct a field 
investigation, if necessary and, compute 
for eadi household determined eligible, 
a coupon allotment based on the 
household'^ status at the time of the 
decision. Forty-three individuals 
commented on this proposal. Fifteen 
commenters approved the expanded 
review of negative cases indicating this 
approach would provide statistics on 
how many decisions were actually 
invalid and would give negative cases 
equal importance to active cases. Four 
commenters opposed the proposal and 
recommended field investigations be 
required on all negative cases. Twenty- 
four commenters either opposed the 
expanded review or the requirement 
that the QC reviewer compute a 
household's allotment if the household is 
determined eligible. Those opposing the 
computation of a household’s allotment 
indicated this was the responsibility of 
the local staff, not the QC reviewer. 
These commenters recommended the 
QC reviewer review the case to the 
point eligibility is determined and then 
report this information to the State 
agency for computation of the allotment 
by the eligibility worker. The major 
concern cited by commenters opposing 
the expanded review was the increased 
time involved in conducting field 
reviews which would require more staff. 
Some commenters indicated the 
expanded review was not cost effective 
and that no benefit would be gained by 
the client or State agency. The majority 
of the commenters opposing the 
expanded review recommended that the 
review of negative cases continue to be 
limited to determining the correctness of 
the stated reason. 

Requiring field investigations on all 
negative cases would not be feasible. 
First, if through examination of the case 
record and verification of 
documentation contained in the file the 
reviewer can determine that the 
household was in fact ineligible, there is 
no justification for requiring a full field 
investigation. Secondly, the purpose for 
the review of negative cases is to ensure 
eligible households are not being denied 
benefits or terminated from the program. 
This purpose can be achieved by 
reviewing the case record, partial field 


review, if sufficient, or full field 
investigation, if necessary. 

The Department believes that some of 
the concerns over the expanded review 
increasing the review time and staff will 
partially be eliminated by the 
Department’s decision to revise its 
proposal on determining sample size 
(see preamble on "Sampling” and 
§ 275.11(d) of these regulations). The 
impact of this change if sample sizes 
had been determined as required in 
these regulations for the January-June 
1978 reporting period, would have 
resulted in 27 States’ negative case 
sample sizes decreasing, 9 States 
increasing, and 17 States remaining 
unchanged. In addition, it appears that 
States are overestimating the number of 
negative cases which may require some 
amount of field investigation. For the 
January-June 1978 reporting period, the 
National average for invalid decisions 
was 12 percent. Excluding procedural 
errors, the National average was less 
than one percent. Thus, only for those 
cases where the reason is determined to 
be invalid, which represents one percent 
of a States’ negative sample size, would 
the reviewer be required to go beyond a 
case record review. Even if the National 
average were to increase to three 
percent and using the minimum and 
maximum negative case sample sizes 
(150 and 800 cases), each State would go 
beyond a case record review in only 
four to twenty-four negative cases 
during a six-month review period A 
percentage of these cases may only 
require verifying an element(s) of 
eligibility which is in question by 
contacting a collateral source by phone. 
Therefore, based on the fact that a 
minimal number of cases would require 
a full field investigation, this final 
rulemaking remains unchanged with 
regard to determining a household’s 
eligibility or ineligibility in negative 
cases. The expanded review of negative 
cases will result in providing 
information to the State agency for 
corrective action purposes on the 
number and types of households which 
are being denied or terminated when in 
fact they were eligible to participate. 
This action will result in improved 
service to participants and potential 
participants. 

Regarding the comments received on 
requiring the QC reviewer to compute a 
household's allotment if determined 
eligible, the Department agrees that this 
is the responsibility of the local staff. 
Since the purpose for the negative case 
review is to determine eligibility or 
ineligibility, it is not necessary for the 
QC reviewer to compute the allotment. 
In determining eligibility, however, the 
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QC reviewer may need to compute the 
household's net food stamp income. 
Therefore, the Department has deleted 
from these regulations the requirement 
that QC reviewers compute a 
household's coupon allotment if 
determined eligible. 

Personal interview. The regulations, 
as proposed, required the reviewer, if 
the case record or contact by phone 
with a collateral contact did not prove 
the household ineligible, to conduct a 
field investigation including an 
interview with the household and 
collateral contacts. For those cases 
requiring a home visit, the reviewer was 
required to notify the household prior to 
the visit. Five individuals and groups 
commented on several aspects of the 
personal interview. Two commenters 
approved the requirements that the 
interview be conducted in a manner that 
respects the rights and privacy of the 
household and the requirement that the 
reviewer notify the household prior to 
making a home visit. One of these 
commenters recommended the 
regulations require the State agency to 
set up a time for the home visit which is 
convenient to both the reviewer and the 
household. The Department is primarily 
concerned that the household be 
notified prior to the home visit It is felt 
the method and specifics of the 
notification for negative cases should be 
determined by each State agency. 

Three commenters indicated 
households may be reluctant to 
cooperate since benefits were denied or 
terminated. The Department believes, 
however, that this type of reaction could 
be reduced if the reviewer fully explains 
the purpose for the review and its 
ultimate impact—better service to 
participants and potential participants. 
Therefore, the Department’s proposal on 
personal interviews remains unchanged 
in these regulations. 

Collateral contacts. Three 
commenters indicated they opposed the 
reviewer obtaining verification from 
collateral contacts without the 
household’s consent. The regulations 
require if the case record does not prove 
ineligibility, the reviewer should contact 
by phone a collateral contact which was 
designated by the household and noted 
in the case record. In addition, during 
the interview with the household the 
reviewer is required to discuss with the 
household and secure information about 
collateral sources of verification. As 
discussed in the preamble under 
‘ Personal interviews’’ for active cases, it 
is the Department’s position that, when 
necessary, the reviewer go beyond 
information secured from the household 
and use other collateral contacts. 


Therefore, these regulations relative to 
collateral contacts remain as proposed. 

Error analysis. This paragraph has 
been revised to delete reference to the 
coding of the amount of underissuance 
for negative cases determined to be 
invalid. This is consistent with the 
Department’s decision to delete the 
requirement that QC reviewers compute 
the household’s coupon allotment if 
determined eligible. 

Negative cose error rate. As 
proposed, the negative case error rate 
was defined as the proportion of 
negative sample cases which were 
determined to have been eligible at the 
time of denial or termination. Eight 
commenters addressed concerns in this 
area. Two commenters recommended 
the error rate include several items 
defined as "administrative deficiencies," 
such as Notice of Adverse Action not 
sent or sent too late, reason incorrect, 
etc. The Department believes that with 
the purpose for negative case reviews 
being to determine eligibility or 
ineligibility, the negative case error rate 
cannot include procedural deficiencies 
which do not impact on a household’s 
eligibility and benefit level. However, it 
must be emphasized that State agencies 
will be required to take corrective action 
on administrative deficiencies as well as 
negative case errors. 

Six commenters recommended a 
tolerance level be established for the 
negative case error rate. These 
comments are currently being 
considered and will be discussed in 
detail with publication of final 
rulemaking on the remaining Subparts of 
Part 275. 

Therefore, the final rulemaking 
defining negative case error rate 
remains unchanged. 

Identification of administrative 
deficiencies. Ten individuals and groups 
commented on the Department’s 
proposal relative to administrative 
deficiencies. Five commenters approved 
the separation of administrative 
deficiencies from errors which result in 
dollar loss to households. Some of these 
commenters and others recommended a 
tolerance level be established for 
administrative deficiencies. As stated 
previously, the Department is 
considering these comments and will 
address this issue with publication of 
the remaining Subparts of Part 275. 

Disposition of case review. Regarding 
cases not subject to review, the 
Department has revised this paragraph 
to delete reference to cases under 
investigation for Federal or State benefit 
program fraud. This paragraph now 
refers to cases under active 
investigation for Food Stamp Program 


fraud as not subject to review. This 
change is consistent with the revision to 
§ 275.11(b)(2) of these regulations (see 
preamble on "Sampling"). In addition, 
this paragraph has been revised to 
include situations when action is taken 
to change a household’s classification 
from nonassistance to public assistance 
(or vice versa) which does not interrupt 
the household’s participation. These 
cases will be reported as not subject to 
review. The preamble on the proposed 
regulations identified these cases as not 
subject to review but reference to these 
cases was inadvertently omitted from 
the regulations. 

Review Schedule—Form FNS-245. 
Addressing the general subject of Form 
FNS-245, the Department, in 
cooperation with HEW and OMB, is in 
the process of developing an integrated 
Review Schedule. When this form has 
been completed it shall become the 
official Quality Control Review 
Schedule for States using integrated 
sampling. 

The paragraph in the final regulations 
addressing the current Review Schedule 
has been revised to require the coding of 
all "variances" in completed cases on 
Form FNS-245. This is consistent with 
§ 275.12(b)(iii) (see preamble on 
"Identification of variances"). 

Therefore. Part 271 is amended to 
include appropriate definitions, a new 
paragraph is added to Part 272, and Part 
275 is amended to read as follows: 

PART 271—GENERAL INFORMATION 
AND DEFINITIONS 

1. Section 271.2 is amended to include 
the following definitions and read as 
follows: 

§ 271.2 Definitions. 

"Active case" means a household 
which was certified for and received 
food coupons during the sample month. 

"Active case error rate" means an 
estimate of the proportion of cases with 
an error in the determination of 
eligibility or basis of issuance. This 
estimate will be expressed as a 
percentage of the completed active 
quality control reviews. 

"Administrative deficiencies" means 
deficiencies detected in a case which do 
not affect a household’s eligibility for 
food stamps or which involve variances 
that are disregarded from a case's error 
determination. 

***** 

"Cumulative allotment error rate" 
means the sum of the absolute values of 
the ineligible, overissuance, and 
underissuance allotment error rates 
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based upon completed quality control 
reviews where: 

(1) The ineligible allotment error rate 
is an estimate of the proportion of 
allotments issued to ineligible 
households, expressed as a percentage 
of all allotments issued to active sample 
cases: 

(2) The overissuance allotment error 
rate is an estimate of the proportion of 
allotments issued to eligible households 
to which they were not entitled, 
expressed as a percentage of all 
allotments issued to active sample 
cases; and 

(3) The underissuance allotment error 
rate is an estimate of the proportion of 
allotments to which eligible households 
were intitled to but did not receive, 
expressed as a percentage of all 
allotments issued to active sample 
cases. 

* * # • • 

“Error’* for active cases results when 
a determination is made by a quality, 
control reviewer that a household which 
received food coupons during the 
sample month is ineligible or received 
an incorrect allotment. Thus, errors in 
active cases involve dollar loss to either 
the participant or the government. For 
negative cases, an “error" results when 
the quality control reviewer determines 
that a household which was denied or 
terminated from the Food Stamp 
Program was, in fact, eligible to 
participate. 

- « * • * * 

“Negative case” means a household 
which was denied certification in the 
Food Stamp Program or whose benefits 
were terminated in the sample month. 

“Negative case error rate" means an 
estimate of the proportion of denied or 
terminated cases where the household 
was in fact eligible to participate. This 
estimate will be expressed as a 
percentage of completed negative 
quality control reviews. 

“Overissuance" means the amount by 
which coupons issued to a household 
exceeds the amount it was eligible to 
receive. 

• • • * • 

“Quality Control review" means a 
review of a statistically valid sample of 
active and negative cases to determine 
the extent to which households are 
receiving the food stamp allotments to 
which they are entitled, and to ensure 
that negative cases are not incorrectly 
denied or terminated. 

• • * * ft 

“Review date" for quality control 
active cases means a day within the 
sample month, either the first day of the 
calendar or fiscal month or the day the 


household was certified, whichever is 
later. The “review date" for negative 
cases is the date of the agency’s 
decision to deny or terminate program 
benefits. For no case is the “review 
date" the day the QC review is 
conducted. 

“Review period" for quality control 
purposes means the six-month period 
either from October 1 through March 31 
or April 1 through September 30. 

“Sample frame" means a list of all 
units from which a sample is actually 
selected. 

“Sample month" means the month of 
the sample frame from which a case is 
selected (e.g., for all cases selected from 
a frame consisting of households 
participating in January, the sample 
month is January). 

• • • • * 

“Underissuance" means the amount 
by which the allotment to which the 
household was entitled exceeds the 
allotment which the household received. 

“Universe" means all units for which 
information is desired. 

“Variance" means incorrect 
application of policy and/or any 
deviation between information verified 
as of the review date and that used at 
the most recent certification action. 

* • • « « 

(91 Slat. 958 (7 U.S.C. 2011-2027)) 

PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 

2. Section 272.1 is amended to include 
a new paragraph and reads as follows: 

§ 272.1 General terms and conditions. 

* * * * « 

(g) Implementation . * * * 

• * * « • 

(7) Amendment 142. Changes to 
States’ Quality Control systems as 
required by this amendment shall be 
implemented as follows: 

(i) All State agencies shall continue 
conducting modified QC reviews [in 
accordance with regulations published 
February 9.1979 (43 FR 8548)] through 
August 31,1979 and submit Form FNS- 
133 t<f FNS by September 15. 

(ii) State agencies shall implement the 
requirements in Subpart C of Part 275 
for conducting QC reviews no later than 
October 1,1979. A quality control 
sampling plan (as specified in 

§ 275.11(a) of these regulations) must be 
submitted by each State to the 
appropriate FNS Regional Office no 
later than September 1,1979 (30 days 
prior to implementation). This will allow 
time necessary for approval of the plans 
prior to the October 1 implementation 
date. 


(iii) State agencies are encouraged to 
implement QC September 1, if possible. 
States opting to implement early would 
not be required to operate for this month 
under an approved sampling plan. These 
States must, however, submit sampling 
plans in accordance with paragraph (ii) 
above. The month of September 
(sampling month) would serve as a test 
phase. Therefore, data collected for the 
sample month would not be required to 
be submitted to FNS or used in 
determining a State's cumulative 
allotment error rate. 

(iv) Regulations published October 17, 
1978 (43 FR 47846) which implement 
major aspects of the Food Stamp Act of 
1977 provide for the conversion of cases 
via a desk review (§ 272.1(g)(l)(iii). Desk 
converted cases would be converted to 
the new eligibility criteria for income 
and deductions but may not have been 
converted to the new criteria for 
resources, work registration, tax 
dependency, etc. Therefore, States will 
have households participating in the 
program based on some of the eligibility 
criteria of the 1964 Food Stamp Act. 

Desk converted cases as provided in 

§ 272.1(g)(l)(iii) and cases which should 
have been converted via desk review 
(some cases may not undergo the 
conversion process as required), shall be 
subject to standard QC review 
procedures. When the QC reviewer 
detects a variance in one of these cases 
which results from an element of 
eligibility which was not converted and 
was not required to have been 
converted, the reviewer shall disregard 
the variance. When the reviewer detects 
a variance in a case when an element of 
eligibility was. or should have been 
coi^erted, the reviewer shall handle the 
variance like any other QC variance as 
identified in § 275.12 of these 
regulations. It is possible that desk 
converted cases may continue to show 
up in QC samples through February 
1980. 

(v) State agencies shall submit reports 
of QC review activity (one copy to the 
appropriate FNS Regional Office and 
one copy to the Deputy Administrator 
for Family Nutrition Programs. 
Washington, D.C.) as follows: 

(A) Each State agency shall report the 
monthly progress of sample selection 
and completion on a form provided by 
FNS. This report shall be submitted to 
FNS so that it is received no later than 
10 days after the end of each month, 
beginning December 10,1979. Each 
report shall reflect sampling and review 
activity for the previous month. 

(B) Each State agency shall report the 
results of QC review activity on a form 
provided by FNS. This report shall be 
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submitted to FNS so that it is received » 
no later than 90 days from the end of the 
reporting period. 

(C) Corrections to information on the 
above reports requested by FNS must be 
submitted within 10 days of the request. 

• * • • • 

(91 St at. 958 (7 U.slc. 2011-2027}) 

3. The new Part 275, Subpart C, is 
added to read as follows: 

PART 275—PERFORMANCE 
REPORTING SYSTEM 

Subparl C—Quality Control (OC) Reviews 

Sec. 

275.10 Scope and Purpose. 

275.11 Sampling. 

275.12 Review of Active Cases. 

275.13 Review of Negative Cases. 

275.14 Review Schedule (Form FNS-245). 
Authority: 91 Slat. 958 (7 U.S.C. 2011-2027) 

Subpart C—Quality Control (QC) 
Reviews 

§ 275.10 Scope and purpose. 

(a) As part of the Performance 
Reporting System, each State agency is 
responsible for conducting quality 
control reviews. For food stamp quality 
control reviews, a sample of households 
shall be selected from two' different 
categories: Households which are 
participating in the Food Stamp Program 
(called active cases) and households for 
which participation was denied or 
terminated (called negative cases). 
Reviews shall be conducted on active 
cases to determine if households are 
eligible and receiving the correct 
allotment of food stamps. On negative 
cases, reviews shall be conducted to 
determine if households which were 
denied or terminated were, in fact, not 
eligible to participate in the Food Stamp 
Program. Quality control reviews 
measure the validity of food stamp 
cases at a given time (the review date) 
by reviewing against the Food Stamp 
Program standards established in the 
Food Stamp Act and the Regulations, as 
specified in each State’s FNS-approved 
manual. FNS and the State agency shall 
analyze findings of the reviews to 
determine the incidence and dollar 
amounts of errors to: Determine the ' 
State's cumulative allotment error rate 
and eligibility for enhanced funding in 
accordance with the Food Stamp Act of 
1977, and plan corrective action to 
reduce excessive levels of errors when 
cumulative allotment error rates of 5 
percent of more are reported. 

(b) The objectives of quality control 
reviews are to provide: 


(1) A systematic method of measuring 
the validity of the food stamp caseload 
during the sample period; 

(2) A basis for determining national 
rates of ineligibility and incorrect 
allotments, as well as rates for 
households wrongfully denied or 
terminated; 

(3) A continuing flow of information 
between the States and FNS necessary 
to develop the solution to problems in 
program regulations, policies, and 
procedures at all levels of 
administration; and 

(4) A basis for assisting State agencies 
in improving and strengthening program 
operations by identifying deficiencies. 

(c) The review process is the activity 
necessary to complete reviews and 
document findings of all cases selected 
in the sample for quality control 
reviews. The review process shall 
consist of: (1) Case assignment and 
completion monitoring; (2) case reviews; 
(3) supervisory review of completed 
worksheets and schedules; and (4) 
transmission of completed worksheets 
and schedules to the State agency for 
centralized data compilation and 
analysis. 

§275.11 Sampling. 

(a) Sampling plan. (1) The State 
agency must be able to demonstrate the 
integrity of its sampling procedures. The 
State agency must submit a quality 
control sampling plan and subsequent 
modifications of sample design, frame, 
or procedures to FNS for approval at 
least 30 days prior to implementation. 
The sampling plan must include a 
complete description of the frame, the 
method of sample selection, and 
methods for estimating characteristics of 
the population and their sampling errors. 
The description of the sample frames 
shall include: source, availability, 
accuracy, completeness, components, 
location, form, frequency of updates, 
deletion of cases not subject to review, 
and structure. The description of the 
methods of sample selection shall 
include procedures for estimating 
caseload size, overpull, computation of 
sampling intervals and random starts (if 
any), stratification or clustering (if any), 
identifying sample cases, correcting 
over- or undersampling, and monitoring 
sample selection and assignment. A time 
schedule for each step in the sampling 
procedures shall be included. In 
addition, the sampling plan must include 
a description of its relationship, if any, 
to other federally mandated quality 
control samples (e.g., Aid to Families 
with Dependent Children or Medicaid). 
All sampling procedures used by the 
State agency, including frame 


composition and construction must be 
fully documented and available for 
review by FNS. 

(2) Sampling plans must meet the 
following criteria: 

(i) Conformance to principles of 
probability sampling; 

(ii) Documented methods for 
estimating characteristics of the 
population and their sampling errors; 

(iii) Population estimates with the 
same or better precision as would be 
obtained by a simple random sample of 
the size specified in paragraphs (d)(1) 
and (d)(2) of this section; 

(iv) Description of all weighting 
procedures and their effect on data 
analysis and reporting requirements; 
and 

(v) Maintenance of current effort in 
other phases of the quality control 
process, e.g., case reviews, statistical 
reports and data analysis. 

(3) FNS generally recommends a 
systematic sample design because of its 
relative ease to administer, and because 
it yields a sample proportional to 
variations ifl the caseload over the 
course of the reporting period. (To 
obtain a systematic sample, a State 
agency would select every kth case after 
a random start between 1 and k. The 
value of k is dependent upon the 
estimated size of the universe and the 
required sample size.) A State agency 
may, however, develop an alternative 
sampling design better suited for its 
particular situation. 

(b) Universe. A universe consists of 
all units for which information is 
desired. There are two universes for the 
food stamp quality control program. The 
exceptions noted below for both 
universes are households not usually 
amenable to quality control review. 

(1) The universe for active cases shall 
include all households receiving food 
stamps during a review period except 
those in which the participants died or 
moved out of the State, received food 
stamps by a disaster certification 
authorized by FNS, received benefits 
under a 60-day continuation of 
certification, are under investigation for 
Food Stamp Program fraud (including 
households with pending fraud 
hearings), were appealing a Notice of 
Adverse Action when the review date 
falls within the time period covered by 
continued participation pending the 
hearing, or received restored benefits in 
accordance with § 273.17 but were 
otherwise ineligible. 

(2) The universe for negative cases 
shall include all households whose 
application for food stamps was denied 
or whose certification wa9 terminated 
during the review period except those 
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which were closed due to the expiration 
of the certification period, those which 
withdrew an application prior to the 
agency’s determination, those which are 
under investigation for Food Stamp 
Program fraud, and those in which ail 
household members had died or moved 
out of the State at the time of the review. 
Actions taken to change a households 
classification from non-assistanae to 
public assistance (or vice versa) which 
do not interrupt the household’s 
participation shall not be considered 
negative actions. 

(c) Frame. (1) A frame is a list of all 
units from which a sample is actually 
selected. The choice of a sampling frame 
shall depend upon the criteria of 
timeliness, completeness, accuracy, and 
administrative burden. Complete 
coverage of the universes must be 
assured so that every household subject 
to quality control review has an equal or 
known chance of being selected in the 
sample. There are two frames for the 
food stamp quality control program: 

(1) The frame for active cases shall list 
all households which participate during 
a review period except those excluded 
from the universe in (b)(1) of this 
section. State agencies may elect to use 
a list of certified eligible households or 
issuance provided that households 
which do not participate are not 
reviewed in the sample and that 
households which are certified eligible 
and participate during the sample month 
after the frame has been compiled are 
included in a supplemental list. 

(ii) The frame for negative cases shall 
list all households whose application for 
food stamps was denied or whose 
certification was terminated during the 
review period except those excluded 
from the universe in (b)(2) of this 
section. 

(2) A frame may include cases for 
which information is not desired, eg., 
households which have been certified 
but did not actually participate during 
the review period. When such cases 
cannot be eliminated from the frame 
beforehand and are selected for the 
sample, they must be accounted for and 
reported as being not subject to review. 

(d) Sample size. (1) The number of 
active cases to be selected and 
reviewed by each State agency during a 
six-month reporting period shall be 
determined by the average monthly 
caseload as follows: 



Required semiannual 

Average monthly households 

sample size 

60.000 and over.. . 

. n-1200 

10.000 to 59.999. .. 

. 0=150+ 0.021 (N- 


10.000) 

Under 10,000. 

. 0= 150 


where 

(1) n is the required active sample size. 
This is the minimum number of active 
cases subject to review which must be 
selected each six-month period. 

(ii) N is the anticipated average 
monthly participating caseload subject 
to quality control review, i.e., 
households which are included in the 
active universe defined in paragraph 
(b)(1) of this section, during the 
upcoming reporting period. 

(2) The number of negative cases to be 
selected and reviewed by each State 
agency during a six-month reporting 
period shall be determined by the 
monthly average number of such cases 
as follows: 



Required semiannual 

Average monthly actions 

sample size 

5 000 and over 

n~800 

500 to 4.999...- 

... 0=150+0.144 (N— 


500) 

Under 500_._ 

... n=150. 


where 

(i) n is the required negative sample 
size. This is the minimum number of 
negative cases subject to review which 
must be selected each six-month period. 

(ii) N is the anticipated average 
monthly number of negative cases 
which are subject to quality control 
review, i.e., are part of the negative 
universe defined in paragraph (b)(2) of 
this section, during the upcoming 
reporting period. 

(3) Since the average monthly 
caseloads (both active and negative) 
must be estimated at the beginning of 
each reporting period, unanticipated 
changes can result in the need for 
adjustments to the sample size. 
Recognizing the difficulty of forecasting 
caseloads. State agencies will not be 
penalized if the actual caseload during a 
reporting period is less than 20 percent 
larger than the estimated caseload used 
to determine sample size. If the actual 
caseload is more than 20 percent larger 
than the estimated caseload, the larger 
sample size appropriate for the actual 
caseload will be used in computing the 
sample completion rate. 

(4) The active and negative sample 
size determinations assume that State 
agencies will use a systematic or simple 
random sample design. Some State 
agencies may be able to obtain results 
of equivalent reliability with a smaller 
sample and appropriate design, subject 
to FNS approval. To receive FNS 
approval, such proposals must provide 
population estimates with equivalent or 
better precision than would be obtained 
had the State agency reviewed a simple 
random sample of the size specified by 


paragraphs (d)(1) or (d)(2) of this 
section. 

(e) Sample selection. (1) The quality 
control samples cover a six-month 
period, and the selection of cases shall 
be made separately for active cases and 
negative cases each month during that 
period. Once a household has been 
identified for inclusion in the sample by 
a predesigned sampling procedure, 
substitutions are not acceptable. An 
active case must be reviewed each time 
it is selected for the sample. If a 
household is selected more than once 
for the negative sample as the result of 
separate and distinct negative actions, it 
shall be reviewed each time. 

(2) Quality control review of food 
stamp cases is most effective and most 
accurate when the reviews are made 
soon after the household has received 
its allotment for the sample month. If 
reviews are to be made as early as 
possible, the selection of sample cases 
must also be made promptly. The 
selection should be made no later than 
the 20th day of the month following the 
sample month. 

(3) Excessive undersampling must be 
corrected during the six-month period. 
Excessive oversampling may be 
corrected at the State agency’s option. 
Cases which are dropped to compensate 
for oversampling shall be reported as 
not subject to review. These corrections 
must not bias the sample results. 
Consequently, cases which are dropped 
to compensate for oversampling must be 
a random subsample of all cases 
selected (including those completed, not 
completed, and not subject to review). 
Cases which are added to the sample to 
compensate for undersampling must be 
randomly selected from the entire frame. 
All sample adjustments must be fully 
documented and available for review by 
FNS. 

(f) Sample completion. To minimize 
the potential bias from nonresponse, 
State agencies shall complete at least 95 
percent of both the active and negative 
quality control samples. This percentage 
is the ratio of the number of completed 
reviews to the number of cases selected 
subject to review or to the minimum 
number of cases subject to review 
computed in paragraph (d) of this 
section, whichever is larger. The 
completion standard is applied 
separately to the active and negative 
samples. State agencies’ entitlement to 
the increased Federal share of 
administrative costs will be subject to 
completion of at least 95 percent of the 
active quality control sample. 
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§275.12 Review of active cases. 

(a) A sample of households which 
participated in the Food Stamp Program 
during the sample month shall be 
selected for quality control review. 
These active cases shall be reviewed to 
determine if the household is eligible, 
and is receiving the correct allotment. 
Information about household 
circumstances must be verified as of a 
particular point in time, called the 
review date. For active cases, the 
review date shall always fall within the 
sample month, either the first day of a 
calendar or fiscal month or the day of 
certification, whichever is later. 

(b) The review of active cases shall 
include: a case record review; an 
interview with the participant; 
verification of information, using 
secondary sources when necessary; a 
determination of the presence of any 
variances and coding and analysis of 
the variances, if applicable; a 
determination of eligibility and 
correctness of basis of issuance; and a 
determination of the number of 
administrative deficiencies, including 
some work registration deficiencies as 
defined in § 275.12(b)(l)(viii)(B). To 
identify all variances in a case, the 
review must be completed to the point 
where the proper coupon allotment is 
determined, except in the situations 
outlined in paragraph (b)(2) of this 
section. The review process becomes 
progressively more difficult as the time 
subsequent to the review date increases. 
Therefore, it is essential that reviews be 
made as soon as possible after the 
review date, usually within 30 days of 
assignment. 

(1) Content of the review. The 
reviewer shall examine and verify, as of 
the review date, all elements of 
eligibility, i.e., basic program 
requirements, resources, income, and 
deductions. The elements of eligibility 
are specified in § 273.1 and § 273.3 
through § 273.9. When changes in 
household circumstances occur, the 
reviewer shall determine whether 
changes were reported by the 
participant and handled by the agency 
in accordance with the rules set forth in 
§ 273.12 and § 273.13. The reviewer shall 
determine, as of the review date, 
whether the sample case is eligible and 
whether the allotment was correct, and, 
if not, the extent of the error. In the 
event that a review is conducted of a 
household which is receiving restored or 
retroactive benefits, the portion of the 
allotment which is the restored or 
retroactive benefit shall be excluded 
from the determination of the 
household's eligibility and/or basis of 
issuance. A food stamp case in which a 


household member(s) receives public 
assistance shall be reviewed in the same 
manner as all other food stamp cases, 
using income as received. 

(i) Household cose record review. The 
case record review shall include all 
information applicable to the case as of 
the review month, including the 
application and worksheet in effect as of 
the review date. Documentation 
contained in the case record can be used 
as verification if it is not subject to 
change, and applies to the sample 
month. Through the review of the 
household case record, the reviewer 
shall: 

(A) Analyze the household’s case 
record; 

(B) Complete the household case 
record sections of Form FNS-245; and 

(C) Tentatively plan the content of the 
field investigation. 

(ii) Field investigations. A full field 
investigation shall be conducted for all 
active cases selected in the sample to 
determine if the household is eligible, 
and is receiving the correct allotment. In 
Alaska an exception to this requirement 
can be made in those isolated areas not 
reachable by regularly scheduled 
commercial air service, automobile, or 
other public transportation provided one 
fully documented attempt to contact the 
household has been made. Such cases 
may be completed through casefile 
review and collateral contact. The field 
investigation will include interviews 
with the head of household, spouse or 
authorized representative; contact with 
collateral sources of information; and 
any other materials and activity 
pertinent to the review of the case. The 
scope of the review shall not extend 
beyond the examination of household 
circumstances which directly relate to 
the determination of household 
eligibility and basis on issuance status. 

(A) Personal interviews. Personal 
interviews shall be conducted in a 
manner that respects the rights, privacy 
and dignity of the participants. Prior to 
making a home visit, the reviewer shall 
notify the household that it has been 
selected, as part of an ongoing review 
process, for review by quality control 
and that a home visit will be made in 
the future. The method of notifying the 
household and the specificity of the 
notification shall be determined by the 
State agency. Most interviews will be 
held in the home; however, interviews 
can be held elsewhere when 
circumstances warrant. Under no 
circumstances shall the interview with 
the household be conducted by phone, 
except in Alaska when an exception to 
the field investigation is made in 
accordance with § 275.12(b)(l)(ii) above. 


During the interview with the 
participant, the reviewer shall: 

(1) Explore with the head of the 
household, spouse, authorized 
representative, or any other responsible 
household member, household 
circumstances as they affect each factor 
of eligibility and basis of issuance; 

(2) Establish the composition of the 
household; 

(3) Review the documentary evidence 
in the household's possession and 
secure information about collateral 
sources of verification; and 

(4) Elicit from the participant names of 
collateral contacts. The reviewer shall 
use, but not be limited to, these 
designated collateral contacts. If 
required by the State, the reviewer shall 
obtain consent from the head of the 
household to secure collateral 
information. If the participant refuses to 
sign the release of information form, the 
reviewer shall explain fully the 
consequences of this refusal to 
cooperate (as contained in § 273.2(d)), 
and continue the review to the fullest 
extent possible. 

(B) Collateral contacts. The reviewer 
shall obtain verification from collateral 
contacts in all instances when adequate 
documentation was not available from 
the participant. This second party 
verification shall cover each element of 
eligibility as it affects the household’s 
eligibility and coupon allotment. The 
reviewer shall make every effort to use 
the most reliable second party 
verification available (for example, 
banks, payroll listings, etc.) and shall 
thoroughly document all verification 
obtained. If any information obtained by 
the QC reviewer differs from that given 
by the participant, then the reviewer 
shall resolve the differences to 
determine which information is correct 
before an error determination is made. 
The manner in which the conflicting 
information is resolved shall include 
recontacting the participant unless the 
participant cannot be reached. When 
resolving conflicting information 
reviewers shall use their best judgment 
based on the most reliable data 
available and shall document how the 
differences were resolved. 

(iii) Identification of variances. All 
basic program requirements and basis of 
issuance elements which vary, (i.e., 
policy applied incorrectly and/or the 
information verified as of the review 
date differs from that used at the most 
recent certification action) shall be 
listed in all completed cases without 
assigning priorities. Once all elements 
which vary have been listed, the State 
may, for its own purposes, elect to 
identify the primary variance for those 
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cases determined to be in error. When 
the reviewer detects a variance in an 
element resulting from one of the 
situations described in paragraph (iv), 
that variance shall be disregarded when 
determining the correct eligibility and 
basis of issuance for the sample month 
and reported in accordance with 
paragraph (viii) rather than listing it 
with any other variances. For each 
element which varies, the reviewer shall 
determine whether the variance 
occurred at the time of certification or 
subsequent to certification and whether 
it was State agency or participant 
caused. If inadequate documentation in 
the case record prevents the reviewer 
from determining who caused the 
variance, it shall be assigned to the 
State agency. These determinations, 
with supporting documentation, shall be 
recorded on the Date Sheet of Form 
FNS-245. 

(iv) Variances excluded from error 
analysis . Before the reviewer 
determines a case’s eligibility and basis 
of issuance for the sample month the 
following variances shall be excluded 
from this determination and reported in 
accordance with paragraph (viii). 

(A) Any variance resulting from the 
nonverified portion of a household’s 
gross nonexempt income where there is 
conclusive documentation (a listing of 
what attempts were made to verify and 
why they were unsuccessful) that such 
income could not be verified at the time 
of certification because the source of 
income would not cooperate in 
providing verification and no other 
sources of verification were available. If 
there is no conclusive documentation as 
explained above, then the reviewer shall 
not exclude any resulting variance from 
the error determination. This follow s 
certification policy outlined in 

§ 273.2(f)(l)(i). 

(B) Any variance resulting from an 
individual being included as a member 
of a household pending verification of 
citizenship where the individual is not a 
citizen or eligible alien. However, if the 
household has participated more than 2 
months based upon such pending 
verification, the reviewer shall not 
exclude any resulting variance from the 
error determination. This follows 
certification policy outlined in 

§ 273.2(f)(2)(ii)(B). 

(C) Any variance in cases certified 
under expedited certification procedures 
resulting from postponed verification of 
an element of eligibility as allowed 
under $ 273.2(i)(4)(i). Verification of 
gross income, deductions, resources, 
household composition, alien status or 
tax dependency may be postponed for 
cases eligible for expedited certification. 


However, if a case certified under 
expedited procedures contains a 
variance as a result of a residency 
deficiency, a mistake in the basis of 
issuance computation, a mistake in 
participant identification, or incorrect 
expedited income accounting, the 
variance shall be included in the error 
determination. This exclusion shall only 
apply to those cases which are selected 
for QC review in the first month of 
participation under expedited 
certification. 

(D) Any variance subsequent to 
certification in an element of eligibility 
or basis of issuance which was not 
reported and was not required to have 
been reported as of the review date. The 
elements participants are required to 
report and the time requirements for 
reporting are specified in § 273.12(a). If. 
however, a change in any element is 
reported, and the State agency fails to 
act in accordance with § 273.12(c). any 
resulting variance shall be included in 
the error determination. 

(E) Any variance in deductible 
expenses which was not provided for in 
determining a household’s benefit level 
in accordance with 3 273.2(f)(2)(iv)(B). 
This provision allows households to 
have their benefit level determined 
without providing for a claimed expense 
when the expense is questionable and 
obtaining verification may delay 
certification. If such a household 
subsequently provides the needed 
verification for the claimed expense and 
the State agency does not redetermine 
the household's benefits in accordance 
with § 273.12(c), any resulting variance 
shall be included in the error 
determination. 

(v) Error analysis. While all variances 
would be coded in all completed cases 
(as described in paragraph (iii)) based 
upon information verified as of the 
review date, all such cases shall be 
determined to be either eligible, eligible 
with a basis of issuance error, or 
ineligible. If a cases contains a variance 
in an element which results in an 
ineligibility determination and there are 
also variances in elements which would 
cause a basis of issuance error, only the 
eligibility error shall be coded on the 
Form FNS-245. 

(A) Basis of issuance errors. If the 
reviewer determines that food stamp 
allotments were either overissued or 
underissued in the sample month, in an . 
amount exceeding $5.00, to eligible 
households, the occurrence and the 
amount of the error shall be coded on 
the Data Sheet of Form FNS-245. 

(B) Eligibility errors. If the reviewer 
determines that a case is ineligible, the 
occurrence and the total allotment 


issued in the sample month shall be 
coded on the Data Sheet of Form FNS- 
245. 

(vi) Active case error rate. The active 
case error rate shall include the 
proportion of active sample cases which 
were determined to be ineligible or 
which received an incorrect allotment 
(as described in paragraph (v) of this 
section) based upon certification policy 
set forth in Part 273. 

(vii) Cumulative allotment error rate. 
The cumulative allotment error rate 
shall include the value of the allotments 
underissued or overissued, including 
overissuances in ineligible cases, for 
those cases included in the active case 
error rate. 

(viii) Identification of administrative 
deficiencies. (A) In addition to the 
coding of any eligibility or basis of 
issuance errors and all variances, any 
deficiencies in a completed case which 
do not directly affect a household’s 
eligibility and those situations in which 
variances are disregarded from a case's 
error determination (in accordance with 
paragraph (iv)) shall be identified as 
administrative deficiencies. Whenever 
the reviewer determines that 
administrative deficiencies exist in an 
error or nonerror case, each such 
deficiency shall be coded on the Data 
Sheet of Form FNS-245. This 
information shall be reported to the 
State agency for appropriate action on 
an individual case basis. For example, in 
a case containing an overdue 
subsequent certification the reviewer 
shall code an administrative deficiency 
and, if the overdue case is determined to 
be ineligibile, or eligible for an allotment 
larger or smaller than that received, 
shall also code an eligibility or over or 
underissuance error. 

(B) Administrative deficiencies shall 
include, but not be limited to. overdue 
subsequent certifications, unsigned 
application, no current application on 
file, variances excluded from the error 
determination as described in 
paragraphs (b)(l)(iv) (A). (B). (C). (D). 
and (E) of this section, insufficient 
documentation, incorrect application of 
the verification requirements specified 
in Part 273, administrative work 
registration requirements, etc. Examples 
of work registration requirements which 
shall be coded as administrative 
deficiencies are: inadequate 
documentation of each household 
member's exempt status; work 
registration form for each nonexempt 
household member not completed at the 
time of application and every six- 
months thereafter; and the household 
not advised of its responsibility to report 
any changes in the exempt status of any 
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household member. Work registration 
requirements shall be coded as 
eligibility errors when the State agency 
fails to disqualify households in which 
individuals subject to work registration 
requirements refuse at the time of 
application and once every six-months 
thereafter to register for employment, 
refuse to fulfill reporting and inquiry 
about employment requirements, 
voluntarily quits any job without good 
cause (if the primary wage earner), and 
refuse without good cause to accept an 
offer of employment. 

(ix) Identification of discrepancies 
and reporting of findings on individual 
cases. All information verified during 
the review of an active case shall be 
reported to the State agency for 
appropriate action on an individual case 
basis. This includes information on all 
variances in elements of eligibility and 
basis of issuance, as well as 
administrative deficiencies in both error 
and nonerror cases. In addition, the 
' reviewer shall note as a discrepancy 
that part of a variance which results 
from a change required to be reported, 
which occurs after the review date. This 
information shall also be reported to the 
State agency for appropriate action on 
an individual case basis. 

(2) Disposition of case review. Each 
case selected in the sample of active 
cases must be accounted for by 
classifying it as completed, not 
completed, or not subject to review. 

(i) Active cases shall be reported as 
not completed if: the reviewer, after all 
reasonable efforts, is unable to locate 
the case record and/or is unable to 
locate the participant; the participant 
refuses to cooperate; or if the review is 
not completed in time to be included in 
the semiannual reports. This information 
shall be reported to the State agency for 
appropriate action on an individual case 
basis. 

(ii) Cases which are not subject to 
review, if they have not been eliminated 
in the sampling process, shall be 
eliminated during the review process. 
These cases shall be as follows: death of 
all members of a household if they died 
before the review could be undertaken 
or completed; the household moved out 
of State before the review could be 
undertaken or completed; the household, 
at the time of the review, is under active 
investigation for Food Stamp Program 
fraud, including a household with a 
pending fraud hearing; a household 
receiving restored benefits in 
accordance with § 273.17 but not 
participating based upon an approved 
application; a household dropped as a 
result of correction for oversampling; a 
household participating under disaster 


certification authorized by FNS for a 
natural disaster; a case incorrectly listed 
in the active frame; a household under 
appeal from adverse action when the 
review date falls within the time period 
covered by continued participation 
pending the hearing; nonparticipation in 
the review month; or a household under 
sixty-day continuation of certification 
when the review date falls within those 
60 days. 

§ 275.13 Review of negative cases. 

(a) A negative action results each time 
a household is denied certification to 
receive food stamps or has its 
participation in the Food Stamp Program 
terminated during the certification 
period. Negative cases shall be 
reviewed to determine the household’s 
eligibility or ineligibility at the time of 
denial or termination. For negative 
cases, the review date shall be the date 
of the agency’s decision to deny or 
terminate program benefits. 

(b) The review shall include a case 
record review; a field investigation, if 
required; an analysis of errors; and a 
determination of the number of 
administrative deficiencies. 

(1) Content of the review. The 
reviewer shall examine the case record 
and verify through documentation in the 
file whether the reason given for the 
denial or termination is valid. If it is 
determined the reason is invalid, the 
reviewer must determine whether the 
household was eligible or ineligible at 
the time of the decision to deny or 
terminate. 

(i) Household case record review. 
Through the review of the household 
case record, the reviewer shall: 

(A) Analyze the household’s case 
record: 

(B) Complete the household case 
record sections of Form FNS-245; 

(C) Tentatively plan the content of the 
field investigation, if necessary. When 
the case record provides acceptable 
documentation that the household is 
ineligible, a field investigation is not 
required. When the case record alone 
does not prove ineligibility, the reviewer 
may be able to verify the element(s) of 
eligibility in question by contacting by 
phone a collateral contact designated in 
the case record. 

(ii) Field investigation. When neither 
the case record nor contact with a 
collateral contact previously designed 
by the household proves the household’s 
ineligibility, a field investigation shall be 
conducted to determine the status of the 
household’s eligibility at the time the 
decision to deny or terminate is made. 
The field investigation consists of an 
interview with the household and 


verification through further collateral 
sources of information. The reviewer 
shall terminate the field investigation at 
any point when the household is 
determined to be ineligible, either 
through an interview with the 
household, documentation in the 
household's possession, or collateral 
contact. However, a full field 
investigation, including examination and 
verification of each element of 
eligibility, is required for any household 
which is not proven to be ineligible as of 
the review date either through the case 
record review or a partial field 
investigation. The reviewer must 
complete the review until it can be 
determined whether the household wa9 
in fact eligible to participate at the time 
of the denial or termination. This may 
require the reviewer, in addition to 
verifying all elements of eligibility, to 
compute the household’s net food stamp 
income. 

(A) Personal interviews. Personal 
interviews shall be conducted in a 
manner that respects the rights, privacy 
and dignity of the household. The 
reviewer shall notify the household prior 
to making a home visit. Most interviews 
will be held in the home; however, 
exceptions can be made by the reviewer 
when circumstances warrant. During the 
interview with the household the 
reviewer shall: 

(1) Explore with the head of the 
household or its representative, 
household circumstances to the point 
ineligibility is proven. If ineligibility is 
not proven, each factor of eligibility 
shall be explored: and 

(2) Review the documentary evidence 
in the household’s possession and 
secure information about collateral 
sources of verification. 

(B) Collateral contacts. The reviewer 
shall obtain verification from collateral 
contacts where adequate verification 
was not available from the household. 
The reviewer shall make every effort to 
use the most reliable second party 
verification available; for example, 
banks, payroll listings, etc. 

(iii) Error analysis. A negative case 
shall be considered invalid when the 
reviewer verifies that a household which 
was denied or terminated from the 
program was, in fact, eligible to 
participate. When a negative case is 
invalid, an error shall be coded on the 
Data Sheet of Form FNS-245. This 
information shall be reported to the 
State agency for appropriate action on 
an individual case basis, such as, 
recomputation of the coupon allotment 
and restoration of lost benefits. 

(iv) Negative case error rate. The 
negative case error rate shall be the 
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proportion of negative sample cases 
which were determined to have been 
eligible at the time of denial or 
termination based upon the certification 
policy as set forth in Part 273. 

(v) Identification of administrative 
deficiencies . A negative action shall be 
considered valid when the household is, 
in fact, ineligible, either for the reason 
determined by the State agency or for 
some other reason. If the household is 
ineligible, but for a reason other than 
that given by the State agency, then an 
administrative deficiency shall be coded 
on the Data Sheet of Form FNS-245. 
Other examples of administrative 
deficiencies in negative cases include, 
but are not limited to. Notice of Adverse 
Action not sent, unsigned application, 
insufficient documentation, no 
application on file, etc. This information 
shall be reported to the State agency for 
appropriate action. 

(2) Disposition of case review. Each 
case selected in the sample of negative 
cases must be accounted for by 
classifying it as completed, not 
completed, or not subject to review. 

(i) Negative cases shall be reported as 
not completed if the review cannot be 
completed through an analysis of the 
case record and it is not possible, due to 
circumstances beyond the agency’s 
control, to make a field investigation. An 
example of such a circumstance would 
be if it was necessary for the reviewer 
to interview the household and the 
household could not be located or 
refused to cooperate. 

(ii) Negative cases shall be reported 
as not subject to review when the 
household at the time of the review, 
withdrew an application prior to the 
agency's determination, is under active 
investigation for Food Stamp Program 
fraud, was closed due to expiration of 
the certification period, was dropped as 
a result of correction for oversampling, 
is a household in which all members 
died or moved out of State at the time of 
the review, or when action is taken to 
change a household's classification from 
non~assiBtance to public assistance (or 
vice versa) which does not interrupt the 
household’s participation. 

§ 275.14 Review Schedule (Form FNS- 
245). 

(a) The Quality Control Review 
Schedule, Form FNS-245. or an FNS 
approved integrated form shall be used 
by the reviewer to record information 
from the case record, plan and conduct 
the field investigation, and record 
findings which contribute to the 
determination of eligibility and basis of 
issuance. Decisions reached by the 
reviewer shall be coded on the Data 


Sheet of Form FNS-245 and 
substantiated by information in the 
narrative section of this form. For all 
completed cases, the reviewer shall list 
all elements which vary and identify 
whether the variance(s) is attributable 
to the agency or participant. In addition, 
for all completed cases where 
administrative deficiencies occurred, the 
reviewer shall record these deficiencies. 
Space is also provided for recording 
discrepancies and other pertinent 
information. 

(b) In some instances, reviewers may 
need to supplement Form FNS-245 with 
other forms. The State forms for 
appointments, interoffice 
communications, release of information, 
etc., should be used when appropriate. 

Note.—This final rule has been reviewed 
under the (JSDA criteria established to 
implement Executive Order 12044, 

“Improving Government Regulations,” and 
has been classified “significant.” An 
Approved Final Impact Statement is 
available from Acting Deputy Administrator 
for Family Nutrition Programs. Alberta Frost. 
(Catalog of Federal Domestic Assistance 
Programs No. 10.551, Food Stamps.) 

Note.—Form FNS-245 and other 
recordkeeping and reporting requirements 
have been submitted to OMB for approval 
under the Federal Reports Act of 1942. 

Dated: July 31.1979. 

Carol Tucker Foreman, 

Assistant Secretary for Food and Consumer 
Services . 

(PR Doc. 7V-240H9 Plied S-2-Tfc 8:45 am| 
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DEPARTMENT OF ENERGY 

Office of Leasing Policy Development 

[10 CFR Parts 212, 375 and 391] 

Leasing; Proposed Rulemaking and 
Public Hearing Regarding the 
Acquisition and Disposition of Federal 
Royalty Oil 

AGENCY: Department of Energy. 
action: Proposed Rule. 

summary: This proposed rulemaking is 
being issued pursuant to section 
302(b)(5) of the Department of Energy 
Organization Act (DOE Act). It provides 
procedures for the disposal of oil 
royalties taken in kind by the United 
States from onshore and Outer 
Continental Shelf (OCS) oil and gas 
leases. In addition, these regulations 
amend the Department of Energy (DOE) 
mandatory petroleum price regulations 
(10 CFR Part 212), in order to provide 
consistent treatment of royalty oil under 
both the price regulations and the 
regulations proposed in this notice. 
Because these are the first regulations 
issued under DOE’s section 302(b) DOE 
Act authority, a Part 375 is being 
proposed to describe DOE’s authority in 
the mineral leasing area and to establish 
some general provisions that will be 
applicable to all of DOE's mineral 
leasing regulations, including procedures 
for requesting an interpretation and 
petitioning for the issuance, amendment, 
or repeal of a rule. When promulgated, 
these regulations will supersede the 
existing Department of Interior (DOI) 
regulations on Federal royalty oil 
disposal. (30 CFR Parts 225 and 225a). 

For information on regional public 
hearings on this Proposed Rule, see the 
document entitled “Additional 
Procedural Information on Proposed 
Rulemaking and Public Hearing 
Regarding the Acquisition and 
Disposition of Federal Royalty Oil” 
published in today’s issue of the Federal 
Register. 

DATES: Comments are due by October 5, 
1979, 4:30 p.m. Requests to speak are 
due by August 22.1979, 4:30 p.m. 
Hearing: September 12,1979, 9:30 a.m. 
ADDRESSES: All written comments and 
requests to speak at the public hearing 
should be sent to the Office of Hearings 
Management. Economic Regulatory 
Administration. Room 2313, Box XF 
(Docket No. LPD-79-02), 2000 M Street, 
NW., Washington, D.C. 20461. 

HEARING LOCATION: Room 2105, 2000 M 
Street, NW., Washington, D.C. 20461. 

FOR FURTHER INFORMATION CONTACT. 


Robert C. Gillette (Office of Public Hearings 
Management), Economic Regulatory 
Administration. 2000 M Street. NW.. Room 
2214C. Washington. D.C. 20401. (202) 254- 
5201. 

Susan Pearce (Regulatory Programs), Leasing 
Policy Development Office. U.S. 

Department of Energy, 12th & Pennsylvania 
Avenue. NW.. Room 2313. Washington, 

D.C. 20401 (202) 033-9035. 
fames G. Beste (Office of General Counsel), 
U.S. Department of Energy, 12th & 
Pennsylvania Avenue. NW.. Room 7140. 
Washington. D.C. 20401 (202) 033-0788. 
Frederic C. Appel (Public Affairs), Resource 
Applications, U.S. Department of Energy, 
12th & Pennsylvania Avenue. NW.. Room 
3307. Washington. D.C. 20401 (202) 633- 
9418. 

SUPPLEMENTARY INFORMATION: 

I. Introduction. 

II. General Provisions—Part 375. 

III. Oil Royalties Taken In Kind—Part 391. 

A. General 

B. Proposed Regulations—General 

C. Specific Royalty Oil Provisions 

IV. OCS Royalty Oil Sales to the Public. 

V. Amendments to DOE Mandatory 

Petroleum Price Regulations Part 212. 

VI. Environmental Analysis. 

VII. Significance Review. 

VIII. Public Comment and Public Hearing 
Procedures. 

A. Written Comments 

B. Public Hearings 

I. Introduction 

Sections 302 and 303 of the DOE Act 
(Pub. L. 95-91, 91 Stat. 576-579. 579-580, 
(42 U.S.C. 7152. 7153)), transferred to the 
Secretary of Energy certain authorities 
previously held by the Secretary of the 
Interior under the Outer Continental 
Shelf Lands Act (OCSLA). the Mineral 
Lands Leasing Act, (MLLA), the Mineral 
Leasing Act for Acquired Lands 
(MLAAL), the Geothermal Steam Act of 
1970, and the Energy Policy and 
Conservation Act. As a result, with 
respect to Federal leases, the Secretary 
of Energy is authorized to promulgate 
regulations that (1) foster competition, 
(2) implement alternative bidding 
systems, (3) establish diligence 
requirements. (4) set rates of production, 
and (5) specify the procedures, terms, 
and conditions for the acquisition and 
disposition of Federal royalty interests 
taken in kind. In addition, under section 
302(c) of the DOE Act, the Secretary of 
Energy is granted the authority to 
establish rates of production for Federal 
leases, and under section 303(c)(1), the 
Secretary reviews and may approve or 
disapprove any term or condition of a 
Federal lease that relate to DOE’s 
section 302(b) authority to promulgate 
regulations. 

As required by section 303(b) of the 
DOE Act, the Secretary of the Interior 


was consulted during the preparation of 
these proposed regulations and afforded 
not less than 30 days to comment 
formally on them. The Secretary of the 
Interior provided comments which were 
considered in redrafting these 
regulations prior to today’s publication. 

II. General Provisions—Part 375 

Since these are the first regulations 
being proposed under the authorities 
transferred to DOE by sections 302 and 
303 of the DOE Act. the regulations 
introduce a general provisions Part 375 
applicable to all mineral leasing 
regulations promulgated by DOE in 
Subchapter C. Part 375 describes DOE’s 
authority in the mineral leasing area and 
contains general definitions and 
procedures for requesting an 
interpretation of DOE’s mineral leasing 
regulations and petitioning for the 
issuance, amendment, or repeal of a 
rule. 

Subpart A of Part 375 establishes a 
general framework for DOE’s mineral 
leasing regulations. Section 375.001 of 
the proposed regulations describes the 
purposes of the General Provisions Part 
375. as well as the scope of Subchaser 
C. In addition, this section explains the 
division of mineral leasing authority 
made by Section 303(a) of the DOE Act. 

Section 375.002 states that the 
provisions in Subparts A and B of 375 
are applicable to all the regulations in' 
Subchapter C. unless otherwise noted. 

DOE’s authority in the mineral leasing 
area is set forth in § 375.003 of the 
proposed regulations. This section 
restates the transfers of authority made 
by section 302(b) and 302(c) of the DOE 
Act from the Secretary of the Interior to 
the Secretary of Energy. Further, this 
section describes the consultative role 
afforded to the Secretary of the Interior 
by section 303(b) of the DOE Act in the 
preparation of regulations by the 
Secretary of Energy under section 302(b) 
of the DOE Act. 

Definitions which are applicable to all 
the DOE mineral leasing regulations 
found in Subchapter C are established 
by § 375.004. Definitions which are 
mineral or function-specific will be 
located in the parts or subparts 
applicable to the particular mineral or 
function. 

Section 375.005 explains the effect of 
the DOE mineral leasing regulations on 
existing DOI regulations. In those cases 
where DOE regulations will supersede 
or supplement DOI regulations, such 
supersession or supplementation will be 
noted in the appropriate rulemaking. 

Subpart B of Part 375 contains 
administrative procedures applicable to 
DOE’s mineral leasing program. Section 
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375.101 of the proposed regulations 
would establish the procedures for filing 
a formal request for an interpretation of 
DOE’s mineral leasing regulations. This 
section proposes that request for 
interpretation be filed with DOE’s Office 
of General Counsel in accordance with 
Subpart F of Part 205 of Title 10, Code of 
Federal Regulations. This section also 
provides for consultation with DOI's 
Solicitor prior to issuance of an 
interpretation. 

Section 375.102 proposes that a 
request for the issuance, amendment or 
repeal of a rule be filed with the General 
Counsel and treated as a petition for a 
rulemaking in accordance with the 
procedures of Subpart L of 10 CFR Part 
205. Under Subpart L, the General 
Counsel or his delegate may respond to 
a petition for issuance, amendment or 
repeal by either: (1) Instituting a 
rulemaking as proposed or as modified, 
in his discretion; (2) notifying the 
petitioner in writing that he does not 
intend to institute a rulemaking as 
proposed or as modified and stating the 
reasons; or (3) notifying the petitioner in 
writing that the matter is under 
continuing consideration and that no 
decision can be made at that time 
because of the inadequacy of available 
information, changing circumstances or 
other stated reasons. 

III. Oil Royalties Taken in Kind—Part 
391 

A. General 

DOI has administered programs 
through the United States Geological 
Survey (USGC) for the disposal of the 
United States oil royalties taken in kind 
(herein “royalty oil") for over 30 years in 
the case of onshore royalty oil, and 
during the last five years for OCS 
royalty oil. The DOI onshore royalty oil 
program has been operated under the 
regulations at 30 CFR Part 225, which 
were issued under the authority of the 
MLLA (Act of February 25,1920, 41 Stat. 
437 (30 U.S.C. 181 et se?.)) and the 
MLAAL (Act of August 7.1947. 61 Stat. 
913 (30 U.S.C. 351 et seg.)), while the 
offshore royalty oil program has been 
operated under the regulations at 30 
CFR Part 225a, issued pursuant to the 
OCSLA (Act of August 7,1953, 67 Stat 
462 (43 U.S.C. 1331 et seq.J). In addition 
to the above statutes, the Secretary of 
the Interior has been guided by Sections 
2 and 8 of the Small Business Act (Pub. 

L 85-536. sections 2|2J, 2[8J, 72 Stat. 384, 
389 (15 U.S.C. 631, 637)) in disposing of 
royalty oil to small refiners. 


B. Proposed Regulations (Part 391 }— 
General 

As discussed above, with the 
enactment of the DOE Act the authority 
to promulgate regulations “specifying 
the procedures, terms, and conditions 
for the acquisition and disposition of 
Federal royalty interests taken in kind" 
was transferred from the Secretary of 
the Interior to the Secretary of Energy 
(42 U.S.C 7152(b)(5)). However, these 
proposed regulations would continue the 
operation and policy of the existing DOI 
programs regarding the sale of royalty 
oil to small refiners but would add a 
provision, to be exercised at the 
discretion of the Secretary of the 
Interior, that would allow the sale of 
OCS royalty oil to the public by 
competitive bidding. The provision for 
the sale of OCS royalty oil to the public 
has been added to conform to the 
recently enacted Outer Continental 
Shelf Lands Act Amendments of 1978 
(Pub. L. 95-372, OCSLAA). In addition, 
those amendments require that DOE be 
consulted in making the determination 
to offer OCS royalty oil to small refiners. 

As stated above, the proposed 
regulations would continue the policy of 
making OCS royalty oil available to 
small refiners. However, if it is 
determined that small refiners do have 
access to adequate supplies of oil at 
equitable prices, then OCS royalty oil 
may be offered, at the discretion of the 
Secretary of the Interior, for sale to the 
public by competitive bidding at not 
more than its regulated price or, if no 
regulated price applies, at not less than 
its fair market value. The onshore 
regulation provides for the sale of 
royalty oil only to small refiners not 
having their own source of supply. To 
participate in these royalty oil programs, 
a small refiner must have been certified 
as a small business concern by the 
Small Business Administration (SBA) in 
accordance with the provisions at 13 
CFR Part 121. 

The regulations in this notice would 
supersede the applicable DOI 
regulations relating to the disposal of 
Federal royalty oil promulgated in 30 
CFR Parts 225 and 225(a). 

C. Specific Royalty Oil Provisions 

The existing DOI regulations on the 
disposition of Federal onshore royalty 
oil at 30 CFR Part 225 provide for, with 
certain exceptions, the sale of royalty oil 
to eligible refiners at the market price, 
without premium or bonus; however, in 
the case of contracts which become 
effective or which are extended on or 
after June 1,1976, a charge for the cost 
of administration in an amount equal to 


one-half percent of the market price is 
made for each barrel of onshore royalty 
oil sold. Preference eligible refiners, i.e.. 
eligible refiners located in the area of 
production, are given a preference over 
other eligible refiners in the purchase of 
Federal royalty oil. When applications 
are filed by two or more preference 
eligible refiners for the same oil, the oil 
is allocated among the applicants by a 
drawing or on an equitable prorated 
basis. When applications are filed by 
two or more eligible refiners for the 
same oil, and no applications for the 
same oil are filed by preference eligible 
refiners, or the needs of preference 
eligible refiners have been adequately 
supplied with only a part of the royalty 
oil available, the royalty oil remaining is 
allocated to eligible refiners by a 
drawing or on an equitable prorated 
basis. 

For OCS royalty oil, the present DOI 
regulations at 30 CFR Part 225a provide 
for its sale only to small refiners for use 
in their refineries and not for sale in 
kind, except when special circumstances 
warrant other action. All Federal royalty 
oil sales are made at the market price, 
without premium or bonus; however, a 
charge for the cost of administration of 
an amount equal to one-half percent of 
the market price is made for each barrel 
of OCS royalty oil sold. When 
applications are filed by two or more 
small refiners for the same oil, the oil is 
allocated among the applicants by a 
drawing or on an equitable prorated 
basis. OCS royalty oil produced under a 
section 6 lease can only be made 
available for disposal when the lessee 
or operator under the lease involved 
elects to pay royalty in kind to the 
Secretary of the Interior. OCS royalty oil 
produced in areas for which ownership 
is in dispute between the Federal 
Government and a State can be made 
available for disposal only with the 
concurrence of that State. 

With the exception of the addition of 
a provision for OCS royalty oil sales to 
the public and the other modifications 
explained below, most of the revisions 
proposed by DOE to the existing DOI 
regulations (30 CFR Parts 225 and 225a) 
constitute a rewording or an updating of 
the present regulations. In considering 
what revisions DOE would propose to 
the royalty oil regulations, DOE 
personnel consulted at length with 
representatives of both DOI and SBA. 

The proposed substantive revisions to 
the existing DOI regulations are; (1) 
Modification of the definition of “market 
price" (§ 391.202) to conform, in the case 
of the onshore regulation (§ 391.202), to 
the DOE Mandatory Petroleum Price 
Regulations in 10 CFR Part 212 and in 
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the case of the OCS regulation 
(5 391.102), to the OCSLAA; (2) removal 
of the requirement in the OCS royalty oil 
regulation that limits the amount of 
royalty oil that may be purchased by 
any one refiner to 60 percent of the 
refiner’s capacity; and (3) modification 
of SBA’s role to the extent that the 
determination and certification of a 
refiner’s refining capacity shall be made 
by the Economic Regulatory 
Administration (“ERA”) of DOE 
(§ 391.002). 

The modification of the definition of 
“market price” by these regulations 
should not significantly affect the 
existing programs. With regard to the 
onshore regulation, a provision is added 
to the present DOl definition stating that 
the “market price” of the royalty oil 
shall not exceed the lawful first sale 
price of oil as established under the 
DOE price regulations (10 CFR Part 212). 
The OCS regulation has been modified 
to conform to the language of the 
OCSLAA by stating that OCS royalty oil 
shall be sold at the ‘Regulated price” or, 
if no “regulated price” applies, at the 
“fair market value.” 

Regarding the removal of the current 
requirement in the OCS royalty oil 
regulations limiting the amount of 
offshore royalty oil purchased by any 
one refiner to 60 percent of its refining 
capacity (30 CFR Part 225a.3), DOE has 
been advised that the purpose of this 
requirement is not being satisfied as a 
result of the present high demand for 
royalty oil. The original intent of the 60 
percent limitation was to avoid a 
situation in which the smaller 
independent refiners were operating 
only on Federal royalty oil. This 
limitation required small refiners to 
compete in the open market for at least 
a portion of their crude oil. However, 
with the present level of demand for 
royalty oil by eligible refiners, and 
because such a limitation is 
administratively impractical to enforce, 
this provision is being eliminated. 

DOE has made no modifications to 
DOI’s oil allocation policies for the 
small refiners who, through application, 
are eligible to receive royalty oil. 
However. DOE is interested in soliciting 
comments from interested parties 
regarding the equitability of the present 
allocation procedures. 

Because the ERA determines and 
certifies the refining capacity of all 
refiners in the United States in 
connection with its administration of the 
DOE Mandatory Petroleum Allocation 
and Price Regulations, it is being 
proposed at § 391.002 that the 
determination of a small refiner’s 
refining capacity, which is considered in 


SBA's certification of a refiner as a 
small concern, be performed by ERA. 

The ERA refiner certification has 
industry acceptance, is published 
quarterly, and would assure consistency 
in Federal programs relating to crude oil 
sale and allocation, if a small refiner 
applicant has not previously received 
ERA’s capacity certification, the 
certification evaluation would 
specifically be performed in the course 
of evaluating the application. These 
proposed regulations would not 
otherwise alter the SBA role in the small 
refiner certification process. 

DOE is aware of pending litigation 
regarding the applicability of the small 
refiner preference in the onshore 
regulations [Plateau Inc. v. DOl. Civil 
No. 76-687-M (D.N.M., November 23, 
1977)). However, DOE has determined to 
retain the small refiner preference 
pending ultimate disposition of that 
litigation. 

IV. OCS Royalty Oil Sales to the Public 

Section 27 of the OCSLAA provides 
for the sale of OCS royalty oil to the 
public by competitive bidding at not 
more than the DOE regulated price, at 
the discretion of the Secretary of the 
Interior. As stated previously, the 
regulations would provide that the sale 
to the public be initiated only when it 
has been determined that small refiners 
have adequate access to oil at equitable 
prices. 

Section 27(b)(3) of the OCSLAA 
specifies that the Secretary of the 
Interior must dispose of OCS royalty oil 
in a sale to the public “in accordance 
with any provision of law, or regulations 
issued in accordance with such 
provisions, which provide for the 
Secretary of Energy to allocate, transfer, 
exchange, or sell oil in amounts or at 
prices determined by such provision of 
law or regulations.” It is DOE’s 
interpretation that these proposed 
regulations are consistent with 
regulations promulgated under the 
Emergency Petroleum Allocation Act 
(Pub. L. 93-159, 87 Stat. 628 (15 U.S.C. 

751 et seq.)). 

After it has been determined that OCS 
royalty oil shall be sold to the public, 
the proposed for sale begins with a 
determination by DOl as to the number 
of equally sized allotments of OCS 
royalty oil to be sold. This 
determination is then included in the 
Notice of Availability of OCS Royalty 
Oil which DOl publishes in the Federal 
Register. Any member of the public, 
designated in the proposed regulation as 
a “purchaser,” may then bid for an 
allotment at not more than the DOE 
regulated price. The allotments shall be 


awarded to those bidding the regulated 
price, or if no regulated price applies, to 
those bidders bidding fair market value. 
If two or more purchasers submit the 
same bid price and those bids by virtue 
of their amounts make the bidders 
eligible for allotments, a drawing shall 
be held to determine who shall receive 
allotments if there are more purchasers 
than allotments. 

DOE is proposing that the royalty oil 
sold to the public may not be resold in 
kind (§ 391.110(b)(2)). Therefore, those 
receiving allotments are not required to 
accept the entire allotment quantity if 
they cannot utilize it fully. Any excess 
royalty oil remaining after the initial 
sale may, at the discretion of DOl. be 
combined into additional allotments and 
offered to other bidders. As is currently 
authorized, exchanges of royalty oil 
would be permitted, subject to DOl 
approval. 

To assure that royalty oil for sale to 
the public will be widely distributed, 
DOE is proposing that no member of the 
public (purchaser) may obtain more than 
one allotment of oil per OCS royalty oil 
sale (§ 391.110(b)(5)). 

V. Amendments to DOE Mandatory 
Petroleum Price Regulations—Part 212 

The present DOl regulations provide 
for an administrative charge of Vi of one 
percent of the market price for each 
barrel of royalty oil sold. DOE proposes 
to amend 10 CFR § 212.74 to add a new 
paragraph (d) that would permit an 
adjustment to the ceiling price for crude 
oil sold under proposed Part 391 to 
reflect this administrative charge. 

We are also amending § 212.74 of the 
Mandatory Petroleum Price Regulations 
to add a new paragraph that will 
provide that the percentages of crude oil 
sold at lower tier, upper tier or other 
prices may be the same for all owners of 
an interest in a property for which DOE 
has issued, to one or more of the owners 
thereof, an order specifying the 
percentages to be sold at each price. The 
Office of Hearings and Appeals of DOE 
has generally permitted working interest 
owners to sell a higher percentage of 
their production at upper tier or market 
clearing prices than would otherwise be 
permitted by the regulations in those 
situations where such exception relief 
has been found necessary to prevent the 
cessation of production. Such relief has 
not been extended to the owners of 
royalty interests on the stated basis that 
they have not incurred the increased 
costs that impair economic incentive to 
maintain production. 

Royalty agreements themselves are 
contractual in nature and many such 
agreements might resemble more closely 
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a rent charged the producer, calculated 
on the basis of the producer’s actual 
receipts for volumes of crude oil 
produced from a property, than a 
discrete first sale of crude oil by the 
owner of the royalty interest. Permitting 
similar treatment under the DOE price 
regulations of volumes of crude oil 
associated with the royalty interest and 
those volumes owned by the holder of 
the producing interest would simplify 
administration of this aspect of DOE’s 
regulatory programs and would avoid 
the possibility that the effect of DOE’s 
price rules on individual royalty owners 
would turn upon the details of 
individual royalty agreements. 

VI. Environmental Analysis 

After reviewing the proposed 
regulations pursuant to DOE's 
responsibilities under the National 
Environmental Policy Act of 1969 (Pub. 

L. 91-190, 83 Stat. 852, (42 U.S.C. 4321 et 
seq.)), DOE has determined that the 
proposed action does not constitute a 
major Federal action significantly 
affecting the quality of the human 
environment. Therefore, DOE has 
determined that no environmental 
impact statement is required for the 
proposed regulations. 

VII. Significance Review 

DOE has determined that these 
proposed regulations are significant but 
will not have a major impact within the 
meaning of DOE’s procedures to 
implement Executive Order No. 12044 on 
“Improving Government Regulations” 
(DOE Order No. 2030.1, (44 FR 1032, 
January 3,1979)). The regulations will 
not have a major impact because they 
will not create any incremental 
economic effect on the existing 
regulatory environment nor adversely 
impact competition for royalty oil. 

VIII. Public Comments and Public 
Hearing Procedures 

A. Written Comments 

You are invited to participate in this 
rulemaking by submitting data, views or 
arguments with respect to the proposals 
set forth in this notice. Written 
comments should be identified on the 
outside envelope and on the document 
with the designation: Box XF, “DOE 
Proposed Royalty Oil Regulations” 
(Docket No. LPD-79-02). Ten copies 
should be submitted. All copies received 
by October 5,1979, and all other 
relevant information will be considered 
by DOE before final action is taken on 
these proposed regulations. 

Any information or data submitted 
which you consider to be confidential 


must be so identified and submitted in 
writing, one copy only. DOE reserves 
the right to determine the confidential 
status of the information and to treat it 
according to our determination. 

B. Public Hearings 

1. Procedure for Request to Make Oral 
Presentation. The time and place for the 
hearing are indicated in the “Dates” and 
“Hearing Location” sections at the 
beginning of this preamble. 

If you have an interest in the propsoed 
amendments issued today, or represent 
a group or class of persons that has an 
interest, you may make a written 
request (See “Addresses”) for an 
opportunity to make oral presentation 
by 4:30 p.m., August 22,1979. Please 
describe the interest concerned and, if 
appropriate, state why you are a proper 
representative of a group or class of 
persons that has such an interest, and 
give a concise summary of the proposed 
oral presentation. You should also 
provide a phone number where you may 
be contacted through the day before the 
hearing. 

If you are selected to be heard, you 
will be so notified before 4:30 p.m., 
August 24,1979. One hundred copies of 
your statement labeled “DOE Proposed 
Royalty Oil Regulations” are due 
September 11,1979 and should be 
delivered to the “Request to Speak” 
address at the beginning of this 
preamble. In the event any person 
wishing to testify cannot meet the 100- 
copy requirement, alternative 
arrangements can be made with the 
Office of Hearings Management in 
advance of the hearing by so indicting in 
the letter requesting an oral presentation 
or by calling the Office of Hearings 
Management at (202) 254-5201. 

2. Conduct of the Hearings. DOE 
reserves the right to select the persons 
to be heard at this hearing, to schedule 
their respective presentations, and to 
establish the procedures governing the 
conduct of the hearing. The length of 
each presentation may be limited, based 
on the number of persons requesting to 
be heard. 

A DOE official will be designated to 
preside at the hearing. This will not be a 
judicial or evidentiary type hearing. 
Questions may be asked only by those 
conducting the hearing, and there will 
be no cross-examination of persons 
presenting statements. At the conclusion 
of all initial oral statements, each person 
who has made an oral statement will be 
given the opportunity to make a rebuttal 
statement. The rebuttal statements will 
be given in the order in which the initial 
statements were made and will be 
subject to time limitations. 


You may submit questions to be asked 
of any person making a statement at the 
hearing to the address indicated above 
for requests to speak before 4:30 p.m., 
September 11,1979. If you wish to ask a 
question at the hearing, you may submit 
the question, in writing, to the presiding 
officer. DOE or, if the question is 
submitted at the hearing, the presiding 
officer will determine whether the 
question is relevant, and whether the 
time limitations permit it to be presented 
for answer. 

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding 
officer. 

A transcript of the hearing will be 
made and the entire record of the 
hearing, including the transcript, will be 
retained by the DOE and made 
available for inspection at the DOE 
Freedom of Information Office, Room 
GB-145, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, D.C., 20585, between the 
hours of 8 a.m. and 4:30 p.m., Monday 
through Friday. You may purchase a 
copy of the transcript from the reporter. 

(Mineral Lands Leasing Act. ch. 85. 41 Stat. 
450 (30 U.S.C. 181 et seq., 1920), as amended 
by Act of July 13. 1946; Mineral Leasing Act 
for Acquired Lands, ch. 513, 61 Slat. 913 (30 
U.S.C. 351 et seq., 1947); Outer Continental 
Shelf Lands Act, ch. 345. 67 Stat. 462 (43 
U.S.C 1331 et seq., 1953). as amended by Pub. 
L 95-372; Emergency Petroleum Allocation 
Act, Pub. L 93-159, 87 Stat. 627 (15 U.S.C. 751 
et seq., 1973), as amended by Pub. L. 93-511, 
Pub. L. 94-99. Pub. L 94-133 and Pub. L. 94- 
163; Administrative Procedures Act, as 
amended by Pub. L. 89-554, 80 Stat. 383 (5 
U.S.C. 553); Department of Energy 
Organization Act. Pub. L. 95-91, 91 Stat. 565 
(42 U.S.C 7101 et seq., 1977): E.0.12009, 42 FR 
46267.) 

In consideration of the foregoing, it is 
proposed to amend Chapter II, Title 10 
of the Code of Federal Regulations, as 
set forth below. 

Issued in Washington. D.C. July 28.1979. 
George S. Mclsaac. 

Assistant Secretary. Resource Applications, 
Department of Energy. 

1. Chapter 11 of Title 10, Code of 
Federal Regulations, is amended by 
establishing a Subchapter C and adding 
Parts 375 and 391 thereof to read as 
follows: 

SUBCHAPTER C-LEASING 

PART 375—MINERAL LEASING: 
GENERAL 

Subpart A—General Provisions 

Sec. 

375.001 Purpose and scope. 

375.002 Applicability. 
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Sec. 

375.003 Authority. 

375.004 Definitions. 

375.005 Effect on Existing Regulations. 

Sub port B—Administrative Procedures 

375.101 Interpretation. 

375.102 Rulemaking. 

Authority: Pub. L. 89-554. 80 Stat. 383 (5 
U.S.C. 553): secs. 302. 303 and 844. Pub. L. 95- 
91. 91 Stat. 578-579, 579-580, 599 (42 U.S.C. 
7152. 7153 and 7254); E.0.12009. 42 FR 46267. 

Subpart A—General Provisions 

§ 375.001 Purpose and scope. 

(a) The purpose of this Part 375 is to 
describe DOE’s general authority in the 
mineral leasing area and to establish 
some general provisions applicable to 
DOE‘s mineral leasing regulations in this 
Subchapter C. 

(b) The mineral leasing regulations 
issued by DOE pursuant to sections 
302(b) and 303 of the DOE Act will be 
found in this Subchapter C. 

(c) Section 303(a) of the DOE Act 
provides that the Secretary of the 
Interior retains any mineral leasing 
authorities not transferred under section 
302(b) of the DOE Act. and that he is 
solely responsible for the issuance and 
supervision of Federal leases and the 
enforcement of all regulations 
applicable to the leasing of mineral 
resources, including but not limited to 
lease terms and conditions and 
production rates. 

§375.002 Applicability. 

The provisions in Subpart A and 
Subpart B of this Part 375 are applicable 
to all of the regulations in Subchapter C, 
unless otherwise noted. 

§375.003 Authority. 

(a) Section 302(b) of the DOE Act 
transferred to. and vested in, the 
Secretary of Energy the functions of the 
Secretary of the Interior to promulgate 
regulations under the Outer Continental 
Shelf Lands Act. the Mineral Lands 
Leasing Act. the Mineral Leasing Act for 
Acquired Lands, the Geothermal Steam 
Act of 1970, and the Energy Policy and 
Conservation Act. which relate to: The 
fostering of competition for Federal 
leases (including, but not limited to, 
prohibition on bidding for development 
rights by certain types of joint ventures); 
implementation of alternative bidding 
systems authorized for the award of 
Federal leases; the establishment of 
diligence requirements for operations 
conducted on Federal leases (including, 
but not limited to. procedures relating to 
the granting or ordering by the Secretary 
of the Interior of suspension of 
operations or production as they relate 
to such requirements); the setting rates 


of production for Federal leases: and the 
specifying of the procedures, terms and 
conditions for the acquisition and 
disposition of Federal royalty interests 
taken in kind. 

(b) The functions of the Secretary of 
the Interior to establish production rate9 
for all Federal leases was also 
transferred to, and vested in. the 
Secretary of Energy by section 302(c) of 
the DOE Act. 

(c) Section 303(c)(1) of the DOE Act 
requires the Secretary of the Interior to 
afford the Secretary of Energy not less 
than thirty days, prior to the date on 
which the DOI first publishes or 
otherwise prescribes the terms and 
conditions on which a Federal lease will 
be issued, to disapprove any term of 
condition of such lease that relates to 
any matter with respect to which the 
Secretary of Energy has authority to 
promulgate regulations under section 
302(b) of the DOE Act. No such term or 
condition may be included in such a 
lease if it is disapproved by the 
Secretary of Energy. 

(d) In exercising his authority to 
promulgate regulations under section 
302(b) of the DOE Act, the Secretary of 
Energy is required by section 303(b) of 
the DOE Act to consult with the 
Secretary of the Interior during the 
preparation of such regulations and to 
afford the Secretary of the Interior not 
less than thirty days prior to the date on 
which the DOE first publishes or 
otherwise prescribes regulations, to 
comment on the content and effect of 
such regulations. 

§ 375.004 Definitions. 

For purposes of this Subchapter C: 
“Area 0 means the geographic area over 
which a Supervisor has jurisdiction, 
unless the context in which the word is 
used indicates a different meaning is to 
apply. 

“Director** means Director, United 
States Geological Survey, Department of 
the Interior. 

“DOE** means the Department of 
Energy, including the Secretary of 
Energy, or his or her delegate. 

“DOE Act** means the Department of 
Energy Organization Act (Pub. L. 95-91, 
91 Stat. 565 (42 U.S.C. 7101 et seq.)). 

“DOI’’ means the Department of the 
Interior, including the Secretary of the 
Interior, or his or her delegate. 

“Federal lease'* means an agreement 
which, for any consideration, including 
but not limited to, bonuses, rents or 
royalties conferred, and covenants to be 
observed, authorizes a person to explore 
for, or develop, or produce (or to do any 
or all of these) oil and gas, coal, oil 
shale, tar sands, and geothermal 


resources on lands or interests in lands 
under Federal jurisdiction. 

“OCS” means the Outer Continental 
Shelf, which includes all submerged 
lands (1) that lie seaward and outside of 
the area of lands beneath navigable 
waters as defined in the Submerged 
Lands Act (Pub. L 31-35, 67 Stat. 29 (43 
U.S.C. 1301)) and (2) of which the 
subsoil and seabed appertain to the 
United States and are subject to its 
jurisdiction and control. 

“Oir means a mixture of 
hydrocarbons that exists in a liquid or 
gaseous phase in an underground 
reservoir and which remains or becomes 
liquid at atmospheric pressure after 
passing through surface separating 
facilities, including condensate 
recovered by means other than a 
manufacturing process. 

“Supervisor" means the Area Oil and 
Gas Supervisor of USGS; a 
representative of DOI, subject to the 
direction and supervisory authority of 
the Director, the Chief. Conservation 
Division. USGS, and the appropriate 
Regional Conservation Manager, 
Conservation Division, USGS, 
authorized and empowered to supervise 
and direct all oil and gas operations and 
to perform other duties prescribed in 30 
CFR Part 250. 

“USGS“ means the United States 
Geological Survey. Department of 
Interior. 

§ 375.005 Effect on Existing Regulations. 

In some instances regulations issued 
by DOE in this Subchapter C may 
supersede, in whole or in part, certain 
regulations which have been 
promulgated by DOL The specific 
regulations superseded will be identified 
in the applicable rulemakings issued for 
codification in this Subchapter C. 

Subpart B—Administrative Procedures 

§375.101 Interpretation. 

Any person seeking an interpretation 
of the mineral leasing regulations in this 
Subchapter C shall file a formal written 
request with the General Counsel of 
DOE (or delegate). Each such request 
shall be processed in accordance with 
the procedures established in Subpart F 
of 10 CFR Part 205. Prior to issuing an 
interpretation of these regulations, the 
General Counsel (or his delegate) shall 
afford the Solicitor of DOI not less than 
ten days to comment on the content and 
effect of such interpretation. 

§ 375.102 Rulemaking. 

Any person seeking issuance, 
amendment or repeal of the mineral 
leasing regulations in this Subchapter C 
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shall file a formal written request with 
the General Counsel of DOE (or 
delegate). The request shall be filed as a 
petition for rulemaking and treated in 
accordance with the procedures, as 
applicable, of Subpart L of 10 CFR Part 
205. 

PART 391—ACQUISITION AND 
DISPOSITION OF FEDERAL ROYALTY 
INTERESTS TAKEN IN KIND 

Subpart A—General Provisions 

Sec. 

391.001 Purpose and authority. 

391.002 Definitions. 

Subpart B—Disposition of Outer 
Continental Shelf Royalty Oil 

391.101 Purpose and scope. 

391.102 Definitions. 

391.110 OCS royalty oil allocation. 

391.120 Reimbursement to lessee for 
transportation. 

391.130 Exchange agreements. 

391.140 Application; Contents 

391.141 Action by the Supervisor. 

391.142 Action by DOI. 

391.150 Notices. 

Subpart C—Disposition of Onshore Royalty 
Oil 

391.201 Purpose and scope. 

391.202 Definitions. 

391.210 Royalty oil allocation. 

391.220 Exchange agreements. 

391.230 Application; Contents. 

391.240 Action by the Supervisor. 

391.241 Action by DOI. 

391.250 Notices. 

Authority: Act of February 25.1920. ch. 85. 
secs. 32 and 36, 41 Stat. 450. 451 (30 U.S.C. 189 
and 192), as amended by Act of July 13,1946, 
ch. 574. 60 Stat. 533; Act of August 7.1947. ch. 
513. secs. 3 and 10, 61 Stat. 914, 915 (30 U.S.C. 
352 and 359); Act of August 7,1953. ch. 345. 
secs. 5. 6 and 8. 67 Stat. 464. 465. 468 (43 
U.S.C. 1334,1335 and 1337), as amended by 
secs. 204, 205 and 208, Pub. L. 95-372, 92 Stat. 
636-640. 640-646, 666-668; secs. 302. 303 and 
644, Pub. L 95-91, 91 Stat. 578-599. 579-580, 
599 (42 U.S.C. 7152, 7153 and 7254); E.O. 

12009. 42 FR 46267. 

Subpart A—General Provisions 

§ 391.001 Purpose and authority. 

The regulations in this Part 391 specify 
the procedures, terms, and conditions 
for the acquisition and disposition of 
Federal royalty interests taken in kind 
and are issued pursuant to section 
302(b)(5) of the DOE Act. 

§391.002 Definitions. 

For purposes of this Part 391—“Notice 
of Availability of Royalty Oil" means a 
notice published in the Federal Register 
by DOI to advise interested parties that 
royalty oil is being made available for 
purchase by qualified small refiners or 
purchasers and the approximate volume 
of oil which may be available. 


“Operator” means the designee of the 
lessee, who performs the necessary 
functions relating to oil and gas 
production. 

“Refinery capacity” means actual 
certified capacity on a barrel per 
calendar day basis, as determined by 
the Economic Regulatory Administration 
of DOE. 

Subpart B—Disposition of Outer 
Continental Shelf Royalty Oil 

§391.101 Purpose and scope. 

The regulations in this Subpart B 
establish the policy and procedures for 
the dispositon of royalty oil taken in 
kind from Federal OSC oil and gas 
leases issued pursuant to the Outer 
Continental Shelf Lands Act, as 
amended by Pub. L. 95-372 (Act of 
August 7,1953, 67 Stat. 462 (43 U.S.C. 
1331 et se</.)). 

§391.102 Definitions. 

For purposes of this Subpart B: 
“Allotment” means the discrete quantity 
of royalty oil to be sold to a purchaser. 
The quantity of oil in an allotment shall 
be determined by DOI and shall be 
contained in the “Notice of Availability 
of Royalty Oil” that is published in the 
Federal Register by DOI. 

“Fair market value” means the value 
of oil determined by DOI (1) computed 
at a unit price equivalent to the average 
unit price at which such oil was sold 
pursuant to a lease during the period for 
which any royalty or net profit share is 
accrued or reserved to the United States 
Pursuant to such lease, or (2) if there 
were no such sales, or if DOI finds that 
there were insufficient number of such 
sales to equitably determine such vlaue, 
computed at the average unit price at 
which oil was sold pursuant to other 
leases in the same region of the OCS 
during such period, or (3) if there were 
no sales of oil from such region during 
such period, or if DOI finds that there 
are an insufficient number of such sales 
to equitably determie such value, at an 
appropriate price determined by DOI. 

“Lessee” means the holder of a 
Federal OCS oil and gas lease issued 
under the Outer Continental Shelf Lands 
Act (Act of August 7,1953, 67 Stat. 462 
(43 U.S.C. 1331 et seg.)), as amended, 
who is authorized to develop and 
produce oil and ga9, including all parties 
holding such authority by or through the 
lessee. 

“OCS royalty oil” means, for a section 
8 lease, an amount of oil that DOI has 
determined to take in kind in 
satisfaction of the section 8 lessee’s 
royalty obligation. For a section 6 lease. 
“OCS royalty oil” means an amount of 


oil that the lessee elects and that DOI 
accepts as payment in satisfaction of the 
lessee’s royalty obligation. 

"Point of delivery” means the place at 
which OCS royalty oil or the quantity 
thereof in a commingled stream is 
delivered by the lessee to the United 
Slates and ownership of the OCS 
royalty oil is transferred simultaneously 
by the United States to the small 
refiner/purchaser. With respect to: (1) 
all leases issued after October 1969, the 
point of delivery shall be a place 
designated by or acceptable to the 
Supervisor. The deliveries normally 
shall be made immediately downstream 
from the place of measurement of such 
oil or of the commingled stream 
containing such oil, after separation and 
treating processes: provided , however\ 
That if such measurement is at an 
offshore location and such oil is 
commingled after such measurement 
with other untreated oil and is 
transported to a treating facility for 
treating and final measurement, the 
point of delivery may be immediately 
downstream of the place of final 
measurement. However, the point of 
delivery may be at any other place 
which the Supervisor determines is 
practical for both the lessee and the 
purchaser, and which ensures proper 
safeguards for the environment; and (2) 
section 8 leases issued prior to October 
1969, the point of delivery shall be a 
place designated by the lessee. 

“Purchaser” means any member of the 
public who complies with § 391.140(b). 

“Regulated price” means the highest 
price (a) at which oil may be sold 
pursuant to the Emergency Petroleum 
Allocation Act of 1973 (Pub. L. 93-159, 87 
Stat. 628 (15 U.S.C. 751 et seq)) and any 
rule or order issued under such act or (b) 
at which Federal oil may be sold under 
any provision of law or rule or order 
thereunder which sets a price (or 
manner for determining a price) for oil. 

“Section 6 lease” means an oil and 
gas lease originally issued by any State 
and currently maintained in effect 
pursuant to section 6 of the Outer 
Continental Shelf Lands Act, as 
amended by Pub. L. 95-372. (Act of 
August 7,1953, ch. 345, section 86, 67 
Stat. 465 (43 U.S.C. 1335)). 

“Section 8 lease” means an oil and 
gas lease issued by the United States 
pursuant to section 8 of the Outer 
Continental Shelf Lands Act, as 
amended by Pub. L. 95-372. (Act of 
August 7, 1953. ch. 345. § 88. 67 Stat. 468 
(43 U.S.C. 1337)). 

“Small refiner” means an owner of an 
existing refinery or refineries (operating 
or operable at the time of application to 
purchase OCS royalty oil) who can 
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demonstrate (1) qualification as a small 
business concern under the rules of the 
Small Business Administration (13 CFR 
Part 121). both at the time of application 
and at the award of the contract to 
purchase such oil. and (2) inaccessibility 
to adequate supplies of oil at equitable 
prices. 

§ 391.110 OCS royalty oil allocation. 

(a) Allocation to small refiners. (1) 
Upon determination by DOI to offer 
OCS royalty oil for sale to small 
refiners, such oil may be sold only to 
small refiners upon application filed in 
accordance with 5 391.140(a). Such oil 
may only be purchased for processing or 
use in a small refiner’s refinery or 
refineries and may not be resold in kind. 

(2) All such royalty oil sales shall be 
made at not more than the regulated 
price, or, if no regulated price applies, 
not less than the fair market value of the 
oil; however, a charge for the cost of 
administration of an amount equal to 
one-half percent of the sale price shall 
be levied for each barrel of OCS royalty 
oil sold to small refiners. 

(3) When available OCS royalty oil is 
insufficient to satisfy the requirements 
of all small refiners who have made 
application, the oil shall be allocated 
among such small refiners by a drawing 
or on an equitable prorated basis, as 
determined by the Supervisor. 

(b) Allocation to purchasers. (1) DOI 
may sell OCS royalty oil to purchasers 
only in accordance with any provision 
of law. or regulations issued in 
accordance with such provisions, that 
provide for DOE to allocate, transfer, 
exchange, or sell oil in amounts or at 
prices determined by such provision of 
law or regulations. OCS royalty oil shall 
not be offered for sale to purchasers if it 
is determined to offer such oil for sale to 
small refiners in accordance with 
paragraph (a) of this section. 

(2) Upon determination by DOI to 
offer OCS royalty oil for sale to 
purchasers, such oil shall be sold only in 
equal allotments, by competitive 
bidding, to purchasers in accordance 
with the regulations contained in this 
subpart and may not be resold in kind. 

(3) All bids submitted by purchasers 
of OCS royalty oil must be filed in 
accordance with § 391.140(b). All sales 
of royalty oil shall be made at the 
regulated price or. if no regulated price 
applies, at the fair market value of the 
oil. 

(4) Allotments of OCS royalty oil shall 
be awarded to purchasers who are the 
highest bidders. 

(5) No purchaser shall receive more 
than one allotment of oil for each OCS 
royalty oil sale. 


(8) When two or more purchasers bid 
the same price for the offered OCS 
royalty oil and their bids, by virtue of 
their amount make them eligible for 
allotments, a drawing shall be held to 
determine which purchasers shall 
receive allotments if there are more 
purchasers than allotments. 

(7) If a purchaser is selected for 
receipt of an allotment and if the 
purchaser’s oil supply requirements, as 
stated in the application filed in 
accordance with § 391.140(b)(3), exceed 
the allotment of oil, the purchaser shall 
only receive an amount of oil equal to 
the allotment of oil. 

(8) If a purchaser is selected for 
receipt of an allotment and if the 
purchaser’s oil supply requirements, as 
stated in his application filed in 
accordance with § 391.140(b)(3), are less 
than the allotment of oil, the purchaser 
shall receive only that amount of oil 
requested in the application. 

(9) If, after all allotments have been 
sold, an amount of oil remains that is 
determined by DOI to be large enough 
for sale, the excess oil shall be made 
available for sale as another allotment 
or allotments. 

(10) A charge for the cost of 
administration of an amount equal to 
one-half percent of the sale price shall 
be levied for each barrel of royalty oil 
sold to purchasers. 

(c) Allocation from section 6 leases . 
OCS royalty oil produced under a 
section 8 lease may be made available 
for sale only when the lessee elects and 
DOI accepts the royalty oil as payment 
in satisfaction of the lessee's royalty 
obligation. OCS royalty oil produced 
from areas for which there is a dispute 
between the United States and a State 
as to ownership may be made available 
for sale only with the concurrence of 
that State, and evidence of such 
concurrence shall be furnished in the 
application filed by the small refiner/ 
purchaser applicant. 

§ 391.120 Reimbursement to lessee for 
transportation. 

(a) When the point of delivery for 
OCS royalty oil produced under a 
section 8 lease is to be other than on or 
immediately adjacent to from which the 
oil is produced, the small refiner/ 
purchaser shall promptly reimburse the 
lessee for the cost of transporting the oil 
to the point of delivery. Such 
reimbursement shall be monthly or at 
such other interval as may be 
designated by the Supervisor. 

(b) The cost of transportation shall be 
approved by the Supervisor and may be 
deducted from the value of the oil at the 
point of delivery in calculating 


payments to be made to the United 
States. The United States guarantees 
payment to the lessee for such cost of 
transportation. 

§391.120 Exchange agreements. 

(a) Notwithstanding that OCS royalty 
oil purchased by a small refiner/ 
purchaser cannot be resold, a small 
refiner/purchaser may enter into an 
agreement providing for the exchange of 
OCS royalty oil purchased for other oil 
on an equivalent volume or value basis. 
When a small refiner/purchaser 
anticipates entering into an exchange 
agreement for any of the OCS royalty oil 
that it may purchase, complete 
information regarding such agreement 
shall be included with the application to 
purchase OCS royalty oil, unless a later 
date for submission of such information 
is specified by the Supervisor. 

(b) Exchanges of OCS royalty oil shall 
not be authorized unless the agreement 
has been approved by DOI and shall 
become effective only upon such 
approval. 

§ 391.120 Application; Contents. 

(a) Small refiner applications . To 
apply for the purchase of OCS royalty 
oil offered for sale to small refiners, an 
applicant must file application during 
the application period (as specified in 
the Notice of Availability of Royalty Oil 
published by DOI in the Federal 
Register) with the Supervisor of the 
Area in which the oil is produced. Such 
application shall be filed in triplicate 
and shall include: 

(1) Name and address of the applicant 
and location of its refinery or refineries, 
disclosure of the applicant’s affiliation 
or association with any other refiner of 
oil or any other business entity if such 
relationship exists, a statement of the 
reasons which are the bases of the 
applicant’s belief that it qualifies as a 
small business concern under the rules 
of the Small Business Administration, 
and a complete showing of the efforts 
made to purchase oil required by the 
small refiner in the open market, which 
shall include a certified statement from 
the chief executive officer of the small 
refiner, or his delegate, as to the 
nonavailability of adequate supplies of 
oil at equitable prices on the open 
market; 

(2) Certified capacity of the 
applicant’s refinery or refineries in 
crude throughput of barrels of oil per 
calendar day, operational status, and. in 
the case of idle facilities or those under 
construction, onstream date, all as 
determined by the Economic Regulatory 
Administration of DOE, and the amount, 
source and grade of all oil currently 









Federal Register / Vol. 44, No. 151 / Friday, August 3.1979 / Proposed Rules 


45907 


available !o the applicant from the 
applicant's own production or by 
purchase, including any outstanding 
OCS or onshore royalty oil contracts at 
the time of application; 

(3) Minimum amount and grade of 
additional ail required to meet the 
applicant’s refining capacity and the 
field or fields that the applicant believes 
offer a potential source of OCS royalty 
oil supply; 

(4) Available transportation facilities 
that the applicant proposes to utilize 
(For OCS royalty oil produced under 
section 8 leases issued prior to October 
1969, this should include the proposed 
point of delivery, ); 

(5) Amount of any fees that have been 
or will be paid by the applicant for the 
transportation of the OCS royalty oil 
from the OCS lease to the point of 
delivery; and 

(6) Tabulation for the last 12 months 
of refinery operation of the amount and 
grade of oil refined by the applicant 
each month and the kind and amount of 
the principal finished products. 

(b) Purchaser applications. To receive 
OCS royally oil that is for sale to the 
public, a purchaser applicant shall file 
an application during the application 
period (as indicated in the Notice of 
Availability of Royalty Oil published by 
DOl in the Federal Regiser) with the 
Supervisor of the Area in which the oil 
is produced. Such application shall be 
filed in triplicate and shall include: 

(11 Name and address of the 
applicant; 

(2) Amount of the applicant's bid per 
barrel per grade of oil (such bid shall not 
exceed the ceiling price of oil as 
prescribed by DOE in Part 212 of this 
chapter); 

(3) Number of barrels and the grade of 
oil that the applicant desires to 
purchase; 

(4) Available transportation facilities 
that the applicant proposes to utilize 
(For OCS royalty oil produced under 
section 8 leases issued prior to October 
1969. this should include the proposed 
point of delivery.); and 

(5) Amount of any fees that have been 
or will be paid by the applicant for the 
transportation of the OCS royalty oil 
from the OCS lease to the point of 
delivery. 

§ 391.141 Action by the Supervisor. 

(a) The Supervisor shall examine each 
application filed and. as appropriate, 
shall request additional information if 
the information included in the 
submitted application is inadequate or 
unsatisfactory. If an application is 
submitted after the close of the 
application period (as indicated in the 


Notice of Availability of Royalty Oil 
published by DOI in the Federal 
Register), the application shall be 
automatically rejected. If additional 
information is required by the 
Supervisor, it must be received within 21 
days from the receipt of the request or 
the application shall be automatically 
rejected. 

(b) After the close of the application 
period and the timely receipt of any 
additional requested information, the 
Supervisor shall furnish a report to the 
Director who will make appropriate 
recommendations to the Secretary of the 
Interior. 

§ 391.142 Action by DOI. 

After determinations are made to take 
OCS royalty oil in kind and to offer such 
oil for sale to small refiners in any area 
or a determination 19 made by DOI to 
sell OCS royalty oil to the public, DOI 
by publication of a Notice of 
Availability of Royalty Oil in the 
Federal Register, shall specify the 
manner in which the sale is to be 
effected, including the form of the 
contract to be used. In addition, the 
Secretary of the Interior may authorize 
the Supervisor or other designated 
official of the USGS to execute on behalf 
of the United States any contract for the 
sale of OCS royalty oil to approve any 
exchange agreement, and to determine . 
the amount and type of bond or other 
security to be required from a small 
refiner/purchaser in accordance with 
any contract 

§391.150 Notices. 

(a) The Supervisor shall notify the 
section 8 lessees who shall be required 
to provide OCS royalty oil to a small 
refiner/purchaser under a new contract 
at least 30 days prior to the date on 
which delivery of such oil commences. 

(b) When delivery of OCS royalty oil 
is to be terminated, the Supervisor shall, 
if practicable, notify the lessees who are 
providing such oil at least 30 days prior 
to the date on which delivery is to 
cease. 

Subpart C—Disposition of Onshore 
Royalty Oil 

§ 391.201 Purpose and scope. 

The regulations in this Subpart C 
establish the policy and procedures for 
the disposition of royalty oil taken in 
kind from Federal onshore oil and gas 
leases issued pursuant to the Mineral 
Lands Leasing Act (Act of February 25. 
1920. 41 StaL 437 (30 U.S.C. 181 et seq .)). 
as amended, or the Mineral Leasing Act 
for Acquired Lands (Act of August 7, 
1947. 61 Stat. 913 (30 U.S.C. 351 et seq.)). 


§391.202 Definitions. 

For the purposes of this Subpart C: 
"Lessee" means the holder of a Federal 
onshore oil and gas lease issued under 
the Mineral Lands Leasing Act (Act of 
February 25.1930. 41 Stat. 437 (30 U.S.C. 
181 et seq.)) or the Mineral Leasing Act 
for Acquired Lands (Act of August 7. 
1947. 61 Stat. 913 (30 U.S.C. 351 et seq.)) 
who is authorized to develop and 
produce oil and gas. including all parties 
holding such authority by or through the 
lessee. 

"Eligible refiner*' means an owner of 
an existing refinery or refineries 
(operating or operable at the time of 
application to purchase onshore royalty 
oil) who can demonstrate (1) its 
qualification as a small business under 
the rules of the Small Business 
Administration (10 CFR Part 121), both 
at the time of application and at the 
award of a contract to purchase such oil 
and (2) the inability to purchase in the 
open market an adequate supply of oil 
at an equitable price to meet the needs 
of the capacity or capacities of its 
existing refinery or refineries. 

"Market price" means (1) the highest 
price per barrel regularly posted, 
published, or generally paid, or offered, 
by any principal purchaser of oil of like 
quality in the field or area where 
produced; or (2) if there are no postings 
in the field or area, the highest price 
posted in the nearest field or area where 
oil of comparable quality is produced or 
sold; or (3) the true value as determined 
by the Supervisor when in his judgement 
such highest price regularly posted, 
published, or generally paid or offered in 
the same field or area of the nearest 
field or area is found by him to be less 
than the true value of the royalty oiL In 
no event shall the "market price" be less 
than the estimated reasonable value 
that the Supervisor would determine as 
the value of production, pursuant to 30 
CFR 221.47, If royalties on the 
production in question were being paid 
in the value by the lessee rather than 
being taken in kind: Provided[ however . 
That with respect to oil. the first sale of 
which is controlled under Part 212 of 
this chapter, the market price shall not 
exceed the lawful first sale price of such 
oil. 

"Onshore royalty oil" means an 
amount of oil produced from a Federal 
lease and saved for sale which is 
equivalent to the royalty rate prescribed 
by the lease instrument times the gross 
amount of oil produced from such lease. 

"Preference eligible refiner" means an 
eligible refiner whose refinery is located 
in the Area in which the royalty oil 
offered for sale is produced. 
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§ 391.210 Royalty oil allocation. 

(a) (1) After a determination has been 
made by DOI to take onshore royalty oil 
in kind and to offer it for sale such oil 
may be sold only to eligible refiners 
upon application filed in accordance 
with § 391.230. Such oil may be 
purchased only for processing or use in 
an eligible refiner’s refinery or refineries 
and may not be resold in kind. 

(2) All such royalty oil sales shall be 
made at the market price without 
premium or bonus; however, a charge 
for the cost of administration of an 
amount equal to one-half percent of the 
market price shall be levied for each 
barrel of onshore oil sold to eligible 
refiners. 

(b) The requirements of preference 
eligible refiners shall be accorded 
priority over those requirements of 
eligible refiners in the purchase of 
available onshore royalty oil. When 
onshore royalty oil available for 
disposal is insufficient to satisfy the 
requirements of all preference eligible 
refiners who have made application, the 
oil shall be allocated among such 
qualified preference eligible refiners by 
a drawing or on an equitable prorated 
basis as determined by the Supervisor. 
When all preference eligible refiners’ 
requirements are adequately supplied 
with only part of the royalty oil made 
available for sale or if no preference 
eligible refiners apply for the offered oil, 
the royalty oil available for sale shall be 
allocated on a similar basis by the 
Supervisor to those applicants who 
qualify as eligible refiner applicants. 

§ 391.220 Exchange agreements. 

(a) Notwithstanding that onshore 
royalty oil purchased by an eligible 
refiner cannot be resold, an eligible 
refiner may enter into an agreement 
providing for the exchange of oil 
purchased for other oil on an equivalent 
volume or value basis. When an eligible 
refiner anticipates entering into an 
exchange agreement for any of the 
onshore royalty oil that it may purchase, 
complete information regarding such 
agreement shall be included with the 
application to purchase onshore royalty 
oil, unless a later date for submission of 
such information is specified by the 
Supervisor. 

(b) Exchanges of onshore royalty oil 
shall not be authorized unless the 
exchange agreement has been approved 
by DOI and shall become effective only 
upon such approval. 

§ 391.230 Application; Contents. 

To apply for the purchase of onshore 
royalty oil offered for sale, an eligible 
refiner must file an application during 


the application period (as specified in 
the Notice of Availability of Royalty Oil 
published by DOI in the Federal 
Register) with the Supervisor of the 
Area in which the oil is produced. Such 
application shall be filed in triplicate 
and shall include: 

(a) Name and address of the applicant 
and location of its refinery or refineries, 
disclosure of the applicant's affiliation 
or association with any other refiner of 
oil or any other business entity if such 
relationship exists, a statement of the 
reasons which are the basis of the 
applicant's belief that it qualifies as a 
small business concern under the rules 
of the Small Business Administration (13 
CFR Part 121), and a complete showing 
of the efforts made to purchase oil 
required by the eligible refiner in the 
open market, which shall include a 
certified statement from the chief 
executive officer, or his delegate, as to 
the nonavailability of adequate supplies 
of oil at equitable prices on the open 
market; 

(b) Certified capacity of the 
applicant’s refinery or refineries in 
crude throughput of barrels of oil per 
calendar day, operational status and, in 
the case of idle facilities or those under 
construction, onstream date, all as 
determined by the Economic Regulatory 
Administration of DOE. and the amount, 
source, and grade of all oil currently 
available to the applicant either from 
the applicant’s own production or by 
purchase, including any outstanding 
OCS or onshore royalty oil contracts at 
the time of application; 

(c) Minimum amount and grade of 
additional crude oil required to meet the 
applicant’s existing refining capacity, 
and the field or fields that the applicant 
believes offer a potential source of 
onshore royalty oil supply; 

(d) Available transportation facilities 
which the applicant proposes to utilize; 
and 

(e) Tabulation for the last 12 months 
of operation of the amount and grade of 
oil refined by the applicant each month 
and the kind and amount of the 
principal finished products. 

§ 391.240 Action by the Supervisor. 

(a) The Supervisor shall examine each 
application filed and, as appropriate, 
shall request additional information if 
the information included in the 
submitted application is inadequate or 
unsatisfactory. If an application is 
submitted after the close of the 
application period (as indicated in the 
Notice of Availability of Royalty Oil 
published in the Federal Register, the 
application shall be automatically 
rejected. If additional information is 


required by the Supervisor, it must be 
received within 21 days from the date of 
receipt of the request; otherwise the 
application shall be automatically 
rejected. 

(b) After the close of the application 
period and the timely receipt of any 
additional requested information, the 
Supervisor shall furnish a report to the 
Director who will make appropriate 
recommendations to the Secretary of the 
Interior. 

§391.241 Action by DOI. 

After determinations are made to take 
onshore royalty oil in kind and to offer 
such oil for sale, DOI, by publication of 
a Notice of availability of Royalty Oil in 
the Federal Register, shall specify the 
manner in which the sale is to be 
effected, including the form of the 
contract to be used. In addition, the 
Secretary of the Interior may authorize 
the Supervisor or other designated 
official of the USGS to execute on behalf 
of the United States any contract for the 
sale of onshore royalty oil, to approve 
any exchange agreement, and to 
determine the amount and type of bond 
or other security to be required from an 
eligible refiner/purchaser in accordance 
with any contract. 

§391.250 Notices. 

(a) The Supervisor shall notify the 
lessees who shall be required to provide 
onshore royalty oil to an eligible refiner 
under a new contract at least 30 days 
prior to the date on which delivery of 
such oil commences. 

(b) When delivery of onshore royalty 
oil is to be terminated, the Supervisor 
shall, if practicable, notify the lessees 
who are providing such oil at least 30 
days prior to the date on which delivery 
is to cease. 

2 . Part 212 of Chapter II of Title 10, 
Code of Federal Regulations is amended 
by adding new paragraphs (d) and (e) to 
§ 212.74 to read as follows: 

PART 212—MANDATORY PETROLEUM 
PRICE REGULATIONS 

§ 212.74 Upper tier celling price rule. 

* * • * * 

(d) Notwithstanding the provisions of 
§ 212.73(a) and of paragraph (a) of this 
section, with respect to crude oil sold 
pursuant to the provisions of Part 391 of 
this chapter, a producer may charge a 
per barrel price that exceeds the ceiling 
price otherwise permitted under this 
subpart by no more than one half of one 
percent of the per barrel market price of 
such crude oil computed pursuant to the 
provisions of Part 391 of this chapter. 
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(e) Notwithstanding the provisions of 
§ 212.73(a) and of paragraph (a) of this 
section, with respect to crude oil 
produced from a property or portion 
thereof for which DOE has issued an 
order that specifies the percentage of 
such crude oil that may be sold at the 
lower tier, upper tier or other prices by 
or for the benefit of one or more owners 
thereof, the same percentages of crude 
oil, as specified in the order, may be 
sold at lower tier, upper tier or other 
prices by or for the benefit of any other 
owner of an interest in such crude oil or 
an interest in the property from which 
such crude oil is produced. 

(Secs. 4 and 8, Pub. L. 93-159. 87 Stat. 629, 633 
(15 U.S.C. 753 and 757); Pub. L. 93-511, 88 
Stat. 1608; sec. 2. Pub. L 94-99. 89 Stat. 481; 
sec. 1. Pub. L. 94-133. 89 Stat. 694; secs. 

401(a), 401(b)(lH3). 402(a). 403(a) and 451, 
Pub. L. 94-163. 89 Stat. 941. 946. 948; secs. 121 
and 122. Pub. L. 94-385, 90 Stat. 1132,1133; 
secs. 301 and 644. Pub. L. 95-91. 91 Stat. 577, 
599 (42 U.S.C. 7151 and 7254); E.0.12009, 42 
FR 46267) 

|FR Doc. 79-24025 Piled 8-2-79: 8:45 a.m.) 

BILLING COOE 6450-01-N 


[10 CFR Parts 212, 375 and 391] 

Leasing; Additional Procedural 
Information on Proposed Rulemaking 
and Public Hearing Regarding the 
Acquisition and Disposition of Federal 
Royalty Oil 

agency: Department of Energy. 

ACTION: Additional Information of 
Proposed Rule.__ 

summary: The Department of Energy, 
which today proposed regulations 
entitled “Proposed Rulemaking and 
Public Hearing Regarding the 
Acquisition and Disposition of Federal 
Royalty Oil” (located in within this Part 
VII of today’s Federal Register), has 
determined that it is appropriate to offer 
regional hearings in this rulemaking. 
Therefore, additional hearings are being 
proposed to be held in Denver, Colorado 
on August 30.1979, and in New Orleans. 
Louisiana on September 5,1979. 

DATES: Hearings in Denver, Colorado on 
August 30.1979, and in New Orleans, 
Louisiana on September 5,1979. 
addresses: 

Requests to speak at the Denver 
hearing should be sent to: Department of 
Energy. 1075 South Yukon Street. P.O. 
Box 26247. Belmar Branch, Lakewood, 
Colorado 80226, Attn: Dale Eriksen. 

Requests to speak at the New Orleans 
hearing should be sent to: Department of 
Energy. 2626 W. Mockingbird Lane. P.O. 
Box 352228. Dallas, Texas 75235, Attn: 
Mac L. Lacefield. 


HEARING LOCATIONS: 

Denver. Federal Building. Room 239, 
1961 Stout Street, Denver, Colorado 
80294. 

New Orleans: F. Edward Hebert 
Building. Room 629, 600 South Street. 

New Orleans, Louisiana 70130. 

FOR FURTHER INFORMATION CONTACT: 

The persons to contact for further 
information are listed in the document 
entitled “Proposed Rulemaking and 
Public Hearing Regarding the 
Acquisition and Disposition of Federal 
Royulty Oil,” published in this issue of 
the Federal Register. 

SUPPLEMENTAL INFORMATION: 

1. Procedure for Request to Make Oral 
Presentation. The times and places for 
the hearings are indicated above. If you 
have an interest in the proposed 
amendments issued today, or represent 

a group or class of persons that has such 
an interest, you may make a written 
request (see “Addresses” above) for an 
opportunity to make an oral 
presentation at the regional hearing. 

Such request should be received by 4:30 
p.m., August 22,1979. The instructions 
regarding the information to be included 
in your request can be found in the 
proposed rulemaking. If you are selected 
to be heard at the regional hearings, you 
will be so notified by August 24,1979. 
The instructions respecting copies of 
your oral statment are the same as those 
listed in the proposed rulemaking, 
except that they should be brought to 
the respective hearing locations by 9:00 
a.m. on the day of the hearing. 

2 . Conduct of the Hearings. The 
regional hearings will be controlled by 
and subject to the procedures described 
in the Proposed Rulemaking. 

Issued in Washington. D C. on August 1. 
1979. 

George S. Mclsaac, 

Assistant Secretary. Resource Applications. 

(FR Doc. 79-24213 Filed 8-2-79: 8:45 am| 

BILLING COOC 6450-01-41 
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DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

19 CFR Parts 1, 2, and 3] 

Proposed Revision of Definitions, 
Regulations, and Standards for the 
Humane Handling, Care, Treatment, 
and Transportation of Dogs, Cats, and 
Certain Other Warmblooded Animals 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
action: Proposed rule. 

summary: This document proposes to 
amend the definitions, regulations, and 
standards under the Animal Welfare 
Act to assure the humane handling, care, 
treatment, and transportation of certain 
warmblooded animals used for purposes 
of research, teaching, exhibition, or for 
sale as pets. These proposed 
amendments contain (1) a clarification 
of defined terms, an amendment of the 
definition of “Veterinary Services 
representative/’ and an addition of the 
terms “indoor housing facility” and 
“outdoor housing facility” to the 
definitions; (2) provision for automatic 
termination of licenses for failure to pay 
the annual renewal fee; (3) provision for 
payment of license fees by means of 
personal check; (4) thexieletion of the 
applicant-affidavit method for 
ascertaining compliance with standards 
for premises, facilities, and equipment; 

(5) provision for allowing the use of 
certificates of acclimation to lower 
temperatures by persons other than 
licensees, registrants, or departments, 
agencies, or instrumentalities of the 
United States; (6) provision that all 
certificates of acclimation must be 
issued by a USDA accredited 
veterinarian; and (7) removal of special 
requirements for transporting coursing 
hounds. 

date: Comments on or before October 2, 
1979. 

addresses: Comments to Deputy 
Administrator, USDA, APHIS, VS. Room 
703. Federal Building, 6505 Belcrest 
Road, Hyattsville, MD 20782. Comments 
available for inspection at the above 
address during regular hours of business 
(8:00 a.m. to 4:30 p.m. Monday through 
Friday, except holidays) in a manner 
convenient to the public business (7 CF’R 
1.27(b)). 

FOR FURTHER INFORMATION CONTACT: 

Dr. Dale F. Schwindaman, Senior Staff 
Veterinarian, Animal Care Staff, 
Veterinary Services. Animal and Plant 
Health Inspection Service, U.S. 


Department of Agriculture, Room 703, 
Federal Building, 6505 Belcrest Road, 
Hyattsville. MD 20782, (301) 436-8271. 
SUPPLEMENTARY INFORMATION: The 
present regulations do not preface the 
list of terms which are defined in section 
1.1 of Part 1, Subchapter A—Animal 
Welfare, Chapter 1 of the Code of 
Federal Regulations (CFR), with any 
explanation of the applicability of 
singular forms versus plural forms or the 
masculine form versus the feminine form 
within the context of each term’s 
definition. In the absence of such 
explanation, clarity and completeness 
are lacking in the definition of certain 
terms. Therefore, in order to clarify this 
matter, it is proposed that within the 
definition of all terms in section 1.1, 
unless the context of the definition of an 
individual term otherwise requires, the 
singular form shall also import the plural 
and the masculine form shall also import 
the feminine. Further, it is proposed that 
words which are undefined within the 
regulations and standards shall have the 
meaning attributed to general usage as 
reflected by definition in a standard 
dictionary, such as “Webster’s.'’ 

Definitions 

In order to effectively administer and 
enforce the Animal Welfare Act and its 
regulations and standards, the 
Department found it necessary to 
employ both full-time and part-time 
personnel. The Department has trained 
a group of part-time employees whose 
responsibilities involve only animal 
welfare activities. However, section 
1 .1th) of the present regulations defines 
the term. Veterinary Services 
representative to mean “any inspector 
or other person employed full-time by 
the Department who is responsible for 
the performance of the function 
involved.” The Department therefore 
proposed to amend the regulations to 
change the definition of the term, 
Veterinary Services representative, by 
deleting the term “full-time.” 

Automatic Termination of License 

The Animal Welfare Act, as amended 
(7 U.S.C. 2131-2156). contains provisions 
concerning the issuance of licenses to 
dealers and exhibitors. The Act requires 
that in order to obtain a license a dealer 
Qr exhibitor must demonstrate that his 
facilities comply with standards 
promulgated by the Secretary of 
Agriculture. The Secretary issues 
licenses to such dealers upon 
application and payment of a prescribed 
fee. The present regulations (9 CFR 2.1 
and 2.6) further require that on or before 
each anniversary date of his license, the 
licensee shall submit the required 


annual license fee. The regulations also 
require the filing of an annual report by 
licensees within 30 days prior to the 
anniversary date of their license. 

When a USDA licensee fails to pay 
the annual license fee on or before each 
anniversary date of the license, or to file 
the required annual report within the 
required 30-day period, present 
regulations provide for suspension of the 
license until the required fees are paid 
and the report is filed. Repeated failure 
to pay the fees and to file the report 
subjects the licensee to revocation of the 
license. 

The Department’s present methods of 
dealing with licensees who do not pay 
their fees or file the required annual 
report are burdensome and difficult to 
administer. The cost of the 
administrative process of serving 
complaints on delinquent licensees in an 
attempt to obtain compliance with the 
law or to revoke or suspend licenses is 
high. In many instances it has been 
impossible to serve a complaint because 
the business has moved from the 
premises without notifying the 
Department of a change of address and 
did not leave a forwarding address. 

Most State, county, and municipal 
governments utilize licensing procedures 
whereby licenses are issued for a period 
of 1 year and renewal of such licenses is 
dependent upon the payment of an 
annual license fee and the submission of 
a completed form of one sort or another. 
Failure to pay the annual license fee or 
to submit the form on or before a 
specified date results in expiration or 
lapse of the license (usually after notice 
and opportunity to comply). In keeping 
with this efficient and effective method 
for administering licensing systems, the 
Department proposed to amend the 
regulations to state that if the required 
annual dealer’s or exhibitor’s fees are 
not paid or if the required report is not 
filed on or before the date required by 
the regulations, the license of such 
dealer or exhibitor shall automatically 
terminate. Prior to such termination, the 
licensee shall be notified by the 
Department and given an opportunity to 
comply. 

Payment by Personal Check 

Presently, sections 2.1. 2.4. and 2.6 of 
the Department’s regulations provide 
only three methods for payment of 
license fees, i.e., certified check, 
cashier’s check or money order. Deale s, 
exhibitors, and operators of auction 
sales, who are required to be licensed 
by the Animal Welfare Act, have 
complained about the inconvenience 
and additional cost of these allowed 
methods of payment, and the 
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unreasonableness of not permitting 
payment by personal check. This 
criticism also arises from the fact that 
other Departments and agencies of the 
Federal government accept personal 
checks in payment of income taxes, fees, 
etc. 

The requirement that a certified 
check, cashier’s check or money order 
be the only methods of payment 
acceptable to the Department was 
promulgated to avoid problems of 
collection, such as might result from a 
personal check for which there were 
insufficient funds on deposit. However, 
the Department finds that the 
convenience of using personal checks to 
pay license fees and the ability of the 
Department to withhold issuance of a 
license pending clearance of a personal 
check for sufficient funding is basis for 
proposing to add personal checks to the 
already allowed methods of payment for 
license fees. 

Inspection of License Applicant’s 
Premises 

The Animal Welfare Act provides for 
the issuance of licenses by the Secretary 
to dealers and exhibitors upon written 
application and payment of reasonable 
fees. However, no such license is to be 
issued until the dealers or exhibitor 
demonstrates that his facilities comply 
with standards promulgated by the 
Secretary. The Department subsequently 
allowed (reference, 9 CFR 2.3) 
demonstration by the license applicant 
that his premises, facilities, and 
equipment complied with standards by 
either of two methods, i.e., examination 
of the applicant’s premises, facilities, 
and equipment by a Veterinary Services 
representative, or submission of an 
affidavit by the applicant to the effect 
that his premises, facilities, and 
equipment complied with the 
Department’s standards. 

The Department has found that the 
applicant-affidavit method of 
ascertaining compliance with standards 
for premises, facilities, and equipment 
has been misrepresented and misused 
by many license applicants. 
Consequently, the Department 
established a policy of issuing licenses 
only to those applicants whose 
premises, facilities, and equipment were 
inspected by a Veterinary Services 
representative and found to comply with 
the Department’s standards. Since the 
applicant-affidavit method for 
ascertaining compliance with the 
standards for initial licensing proved 
unreliable, the Department proposes to 
delete this alternative procedure from 
section 2.3 of the regulations. 


Certificates of Acclimation for Private 
Individuals; All certificates To Be Issued 
by Accredited Veterinarians 

The Animal Welfare Act Amendments 
of 1976 contain provisions requiring the 
Secretary of Agriculture to promulgate 
standards governing the transportation 
in commerce, and the handling, care, 
and treatment in connection therewith, 
by intermediate handlers and carriers of 
animals. Consequently, the Department 
published proposed transportation 
standards for certain animals in the 
Federal Register. The public was given 
an opportunity to submit comments, 
arguments, or opinions regarding these 
standards and such comments were 
reviewed and all relevant material 
evaluated to formulate final rulemaking. 

In the final rulemaking published 
December 1,1978, in the Federal 
Register (43 FR 56213-56217). the 
Department provided for the use of a 
certificate of acclimation to colder 
temperatures by licensees, registrants, 
or agencies, departments, or 
instrumentalities of the United States. 
The Department also addressed the 
problem of hobby breeders and 
individual pet owners who were not 
afforded the opportunity to present to 
carriers and intermediate handlers a 
certificate of acclimation to lower 
temperatures when shipping an animal 
which is known to be so acclimated. The 
Department therefore proposes to 
provide such an option to all pet owners 
through a certificate of acclimation to 
lower temperatures executed by a 
USDA accredited veterinarian. 

An “accredited” veterinarian is a 
licensed veterinarian who has been 
officially authorized by the Deputy 
Administrator of the Department’s 
Veterinary Services to perform certain 
functions in connection with programs 
and laws which the Department 
administers (reference. 9 CFR 161.1). The 
Department would propose that 
certificates of acclimation to lower 
temperatures be required to be issued 
by accredited veterinarians in order to 
provide for a method of accountability. 
Only certificates of acclimation issued 
by an accredited veterinarian would 
allow a carrier or intermediate handler 
to accept animals for shipment. In this 
way, the Department could exercise 
control over such certificates by holding 
the accredited veterinarian accountable 
for the validity of these certificates and 
for any subsequent deleterious effects of 
temperatures lower than 45° F. on 
transported animals accompanied by a 
certificate. 


Deletion of Requirements for Coursing 
Hounds 

During the comment period prior to 
final rulemaking on June 21,1977, the 
Department received scientific data 
indicating that coursing hounds with a 
spinal arch, i.e., greyhounds, whippets, 
borzois, and Italian greyhounds, were 
subject to spinal injury from the exertion 
of turning around within a confined 
space. Consequently, the standards in 
the final rulemaking published in the 
Federal Register (42 FR 31556-31571) on 
June 21,1977. required that the primary 
enclosure used to transport such 
coursing hounds must be narrow enough 
to prevent the animal from turning 
around in its enclosure. 

Upon review of additional data 
received after June 21.1977, the 
Department acknowledged that although 
possible spinal weakness expressed in 
the form of an injury can occur during 
conditions wherein great force is 
exerted in the musculoskeletal system of 
the hounds, such as is encountered 
during actual coursing, this force 
exceeds that which may occur to the 
skeletomusculature of a coursing hound 
at rest or in confinement. Therefore, the 
Department proposes to revise section 
3.12(c) of the standards by deleting the 
requirement from the standards that the 
primary enclosure for a coursing hound 
with a spinal arch must be narrow 
enough to prevent the animal from 
turning around in its enclosure. Thus, 
the primary enclosures used to transport 
all live dogs and cats shall be large 
enough to ensure that each animal 
contained therein has sufficient space to 
turn about freely in a standing position 
using normal body movements, to stand 
and sit erect, and to lie in a natural 
position. 

Accordingly, Parts 1, 2. and 3 of Title 
9, CFR, would be amended in the 
following respects: 

PART 1—DEFINITION OF TERMS 

1 . Section 1.1 (9 CFR 1.1) would be 
amended by revising the introductory 
paragraph to read as set forth below and 
by making the following redesignations: 
paragraph (rr) would be redesignated 
(ss); paragraph (qq) would be 
redesignated (rr); paragraph (pp) would 
be redesignated (qq); paragraph (oo) 
would be redesignated (pp); paragraph 
(nn) would be redesignated (oo); 
paragraph (mm) would be redesignated 
(nn); paragraph (11) would be 
redesignated (mm); paragraph (kk) 
would be redesignated (11); paragraph 
(jj) would be redesignated (kk); 
paragraph (ii) would be redesignated 
(jj); and by adding a new paragraph (ii) 
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and revising paragraphs (h) and (hh) to 

read as follows: 

§ 1.1 Definitions. 

For the purposes of this part, unless 
the context otherwise requires, the 
following terms shall have the meanings 
assigned to them in this section. The 
singular form shall also import the plural 
and the masculine form shall also import 
the feminine. Words undefined in the 
following paragraphs shall have the 
meaning attributed to general usage as 
reflected by definition in a standard 
dictionary, such as “Webster's.* 

» * • * • 

(h) “Veterinary Services 
representative" means any inspector or 
other person employed by the 
Department who is responsible for the 
performance of the function involved. 

• t * • • 

(hh) “Indoor housing facility" means 
any structure or building, housing or 
intended to bouse animals, which has 
the capability of controlling the 
environment within the enclosure 
created by the continuous connection of 
a roof, floor, and walls with at least one 
opening for entry and exit that is 
provided with a door or any movable 
structure used to close off the opening 
and typically consisting of a panel of 
wood, glass, metal, etc., which slides on 
rollers or swings on hinges: Provided, 
however, That any openings which 
provide natural light shall be covered 
with a transparent material, e g., glass, 
plastic, etc. 

(ii) “Outdoor housing facility” means 
any structure or building, housing or 
intended to house animals, which does 
not meet the definition of “indoor 
housing facility.” 

• « * • • 

2. The Table of Contents cited in Part 
2—REGULATIONS is amended to read 
as follows: 

PART 2—REGULATIONS 

Licensing 

Sec. 

21 Application. 

2.2 Acknowledgement of standards. 

2.3 Demonstration of compliance with 
standards. 

2.4 issuanoe of licenses. 

2.5 Duration of license. 

2.6 Annual license fees. 

27 Annual report by licensees. 

2.8 Notification of change of name, address, 
control, or ownership of business. 

2.9 Officers, agents, and employees of 
licensees whose licenses have been 
suspended or revoked. 

2.10 Licensees whose licenses have been 
suspended or revoked or terminated 
automatically. 

211 Denial of license. 


Registration 

Sec. 

2.25 Requirements and procedures. 

226 Acknowledgement of standards. 

2.27 Notification of change of operation. 

2.28 Annual report of research facilities. 

Identification of Animats 

250 Tame and method of identification. 

251 Form of official tag. 

252 How to obtain tags. 

2.53 Use of tags. 

2.54 Lost tags. 

2.55 Removal of tag. 

Records 

275 Records, dealers and exhibitors. 

276 Records, research facilities. 

2.77 Records, operators of auction sales. 
278 Records, carriers and intermediate 
handlers. 

2.79 Health certification and identification. 

2.80 C.O.D. shipments. 

2.81 Records, disposition. 

Compliance with Standards and Holding 
Period 

2.100 Compliance with standards. 

2.101 Holding period. 

Miscellaneous 

2125 Information as to business; furnishing 
of by dealers, exhibitors, operators of 
auction sales, and research facilities. 
2128 Access and inspection of records and 
property. 

2.127 Publication of names of persons 
subject to the provisions of this part 

2128 Inspection for missing animals. 

2129 Confiscation and destruction of 
animals. 

2130 Minimum age requirements. 

Authority. The provisions of this Part 2 
issued under secs. 3, 5, a 11.12 13.14.16,17, 
21; 80 Stat. 35L 352 353. 84 Slat. 1561, 1562. 
1563,1564; 90 Stat. 418, 419, 42a 423; 7 U.S.C. 
2133, 2135, 2136, 2140, 2141, 2142. 2143. 2144, 
2146, 2147. 2151. 

Section 2.1 (9 CFR 2.1) would be 
amended by revising paragraph (b) to 
read as follows: 

8 21 Application. 

• * * » • 

fb) Any person who is not a dealer or 
exhibitor, but who desires to obtain a 
license, shall follow the requirements for 
dealers and exhibitors set forth in 
paragraph (a) of this section and in 
§8 2.2 and 2.3. and shall agree in writing, 
on a form furnished by Veterinary 
Services, to comply with all 
requirements of the Act and the 
provisions of this subchapter. A license 
will be issued to any such applicant 
when the requirements of §§ 2,2 and 2.3 
have been met, and when the applicant 
has submitted to the Veterinarian in 
Charge a fee of $5 by certified check, 
cashier’s check, personal check, or 
money order. In addition to the fee 


required to be paid upon application for 
a license, such licensee shall submit to 
the Veterinarian in Charge a fee of $5. 
by certified check, cashier's check, 
personal check, or money order, on or 
before each anniversary date of his 
license. The failure of any such person 
to comply with any provisions of the 
Act or any of the provisions of the 
regulations or standards in this 
subchapter, shall constitute grounds for 
the suspension, cancellation, or 
revocation of such license by the 
Secretary. 

Section 2.3 (9 CFR 2.3) would be 
revised as Follows: 

8 2.3 Demonstration of compliance with 
standards. 

Each applicant must demonstrate that 
his premises and any facilities or 
equipment used in his business comply 
with the standards set forth in Part 3 of 
this subchapter. Upon request by the 
Veterinarian in Charge, the applicant 
must make his premises, facilities, and 
equipment available at a time or times 
mutually agreeable to said applicant 
and Veterinary Services representative 
for the purpose of ascertaining 
compliance with said standards. If the 
applicant’s premises, facilities, or 
equipment do not meet the requirements 
of the standards, the applicant will be 
advised of existing deficiencies and the 
corrective measures that must be taken 
and completed before such premises, 
facilities, and equipment will be in 
compliance with the standards. 

Section 2.4 (9 CFR 2.4) would be 
revised as follows: 

8 2.4 Issuance of licenses. 

Except as otherwise provided in 
§§ 2.10, and 2.11, a license will be issued 
to any applicant when the requirements 
of §§ 2.1, 2.2, and 2.3 have been met, 
when the Secretary has determined that 
the applicant’s premises, facilities, and 
equipment comply with the standards 
and when the applicant has submitted to 
the Veterinarian in Charge the annual 
fee as prescribed in § 2.6 by certified 
check, cashier’s check, personal check, 
or money order. 

6. Section 2.5 (9 CFR 2.5) would be 
revised to read as follows: 

8 2.5 Duration of license. 

(a) A license issued under this part 
shall be valid and effective unless: 

(1) Said license has been revoked or 
suspended pursuant to section 19 of the 
Act. 

(2) Said license is voluntarily 
terminated upon the request of the 
licensee in writing to the Veterinarian in 
Charge, 
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lb) A license issued under this part 
shall automatically terminate when a 
licensee fails to pay the annual license 
fee as required by § § 2.1 and 2.6 or to 
file the annual report as required by 
§ 2.7 on or before the anniversary date 
of his license. Prior to such termination, 
the licensee shall be given and an 
opportunity to comply with the annual 
license fee and reporting requirements. 
Failure to comply with the annual 
license fee and reporting requirements 
within 60 days from receipt of such 
notice shall result in an automatic 
termination of license. 

(c) A license which is invalid under 
paragraph (a) of this section shall be 
surrendered to the Veterinarian in 
Charge in the State where the license 
was issued. 

7. Section 2.8 (9 CFR 2.6(a)) is 
amended by revising paragraph (a) to 
read as set forth below and by deleting 
paragraph (f). 

§ 2.6 Annual license fees. 

(a) In addition to the fee required to 
be paid upon application for a license 
under § 2.4. each licensee shall submit 
to the Veterinarian in Charge the annual 
fee prescribed in this section, by 
certified check, cashier’s check, 
personal check, or money order, on or 
before each anniversary date of his 
license. 

* * * « * 

8. Section 2.7(b) (9 CFR 2.7(b)) would 
be revised as follows: 

§ 2.7 Annual report by licensees. 

t • • t • 

(b) A person licensed as a dealer shall 
set forth in his annual report the dollar 
amount of business, upon which the 
license fee is based, from the sale of 
animals, directly or through an auction 
sale, for research, testing, 
experimentation, or teaching purposes, 
or for exhibition purposes, or for use as 
pets, by the licensee during the 
preceding business year (calendar or 
fiscal) and such other information as 
may be required thereon. 
***** 

9. Section 2.10 (9 CFR 2.10) would be 
revised to read as follows: 

§2.10 Licensees whose license have been 
suspended or revoked or terminated 
automatically. 

Any person whose license has been 
suspended for any reason will not again 
be licensed in his own name or in any 
other manner within the period during 
which the order of suspension is in 
effect, and any person whose license 
has been revoked shall not be eligible to 
apply for a new license in his own name 


or in any other manner for a period of 1 
year from the effective date of such 
revocation. No partnership, firm, 
corporation, or other legal entity in 
which any such person has a substantial 
financial interest, will be licensed during 
such period. After revocation, the 
revoked license shall be surrendered by 
the holder of such license upon the 
request of the Secretary. Any person 
who desires to reinstate a license which 
has automatically terminated must 
follow the procedure applicable to new 
licensees as explained in § 2.1 of this 
part. 

PART 3—STANDARDS 

§§ 3.1, 3.25, 3.50, 3.75, 3.100 [Amended] 

10. In § 3.1(a), 3.25(a), 3.50(a), 3.75(a). 
and 3.100(a) wherever the reference to 
"housing facilities" appears, the 
reference "indoor and outdoor housing 
facilities" would be substituted therefor. 

11. Section 3.11(c) of the standards (9 
CFR 3.11(c)) would be revised to read as 
follows: 

§ 3.11 Consignments to carriers and 
intermediate handlers. 
***** 


(c) Carriers or intermediate handlers 
whose facilities fail to meet the 
minimum temperature allowed by the 
standards, may accept for 
transportation or transport, in 
commerce, any live dog or cat consigned 
by any department, agency, or 
instrumentality of the United States 
having laboratory animal facilities or 
exhibiting animals or by any person if 
the consignor furnishes to the carrier or 
intermediate handler a certificate 
executed by a veterinarian accredited 
by this Department pursuant to Part 160 
of this Title on a specified date which 
shall not be more than 10 days prior to 
delivery of such dog or cat for 
transportation in commerce, stating that 
such live dog or cat is acclimated to 
lower air temperatures than prescribed 
in §§ 3.16 and 3.18. A copy of such 
certificate shall accompany the 
shipment to destination. The certificate 
shall include at least the following 
information: 

(1) Name and address of the 
consignor, 

(2) Tag number or tattoo assigned to 
each dog or cat pursuant to §§ 2.50 and 
2.54 of the regulations: 

(3) A certifying statement (e.g, "I 
hereby certify that the animal(s) in this 
shipment is (are), to the best of my 
knowledge, acclimated to air 
temperatures lower than 7.2° C. (45° 

F.)."); and 


(4) The signature of the USDA 
accredited veterinarian, and date. 
***** 

12. Section 3.12(d) (9 CFR 3.12(c)) 
would be revised to read as follows: 

§ 3.12 Primary enclosures used to 
transport live dogs and cats. 

***** 

(c) Primary enclosures used to 
transport live dogs and cats shall be 
large enough to ensure that each animal 
contained therein has sufficient space to 
turn about freely in a standing position 
using normal body movements, to stand 
and sit erect, and to be in a natural 
position. 

***** 

13. Section 3.35(c) of the standards (9 
CFR 3.35(c)) would be revised to read as 
follows: 

§ 3.35 Consignments to carriers and 
Intermediate handlers. 

* • • • • 

(c) Carriers or intermediate handlers 
whose facilities fail to meet the 
minimum temperature allowed by the 
standards may accept for transportation 
or transport, in commerce, any live 
hamster consigned by any department, 
agency, or instrumentality of the United 
States having laboratory animal 
facilities or exhibiting animals or by any 
person if the consignor furnishes to the 
carrier or intermediate handler a 
certificate executed by a veterinarian 
accredited by this Department pursuant 
to Part 160 of the Title on a specified 
date which shall not be more than 10 
days prior to delivery of such hamster 
for transportation in commerce, stating 
that such live hamster is acclimated to 
lower air termperatures than prescribed 
in §§ 3.40 and 3.42. A copy of such 
certificate shall accompany the 
shipment to destination . The certificate 
shall include the following information: 

(1) Name and address of the 
consignor; 

(2) The number of hamsters in the 
shipment; 

(3) A certifying statement (e.g., "I 
hereby certify that the animal(s) in this 
shipment is (are), to the best of my 
knowledge, acclimated to air 
temperatures lower than 7.2* C. (45.)."); 
and 

(4) The signature of the USDA 
accredited veterinarian, and date. 

* • • • • 

14. Section 3.60(c) of the standards (9 
CFR 3.60(c)) would be revised to read as 
follows: 
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§ 3.60 Consignments to carriers and 
intermediate handlers. 

* * • * • 

(c) Carriers or intermediate handlers 
whose facilities fail to meet the 
minimum temperature allowed by the 
standards may accept for transportation 
or transport, in commerce, any live 
rabbit consigned by any department, 
agency, or instrumentality of the United 
States having laboratory animal 
facilities or exhibiting animals or by any 
person if the consignor furnishes to the 
carrier or intermediate handler a 
certificate executed by a veterinarian 
accredited by this Department pursuant 
to Part 160 of this Title on a specified 
date which shall not be more than 10 
days prior to delivery of such rabbit for 
transportation in commerce, stating that 
such live rabbit is acclimated to lower 
air temperatures than prescribed in 
§§ 3.65 and 3.67. A copy of such 
certificate shall accompany the 
shipment to destination. The certificate 
shall include at least the following 
information: 

(1) Name and address of the 
consignor; 

(2) The number of rabbits in the 
shipment; 

(3) A certifying statement (e.g., “I 
hereby certify that the animal(s) in this 
shipment is (are), to the best of my 
knowledge, acclimated to air 
temperatures lower than 7.2* C. (45°. 
F.).’*; and 

(4) The signature of the USDA 
accredited veterinarian, and date. 


15. Section 3.85(c) of the standards (9 
CFR 3.85(c)) would be revised to read as 
follows: 

§ 3.85 Consignments to carriers and 
intermediate handlers. 


(c) Carriers or intermediate handlers 
whose facilities fail to meet the 
minimum temperature allowed by the 
standards may accept for transportation 
or transport, in commerce, any live 
nonhuman primate consigned by any 
department, agency, or instrumentality 
of the United States having laboratory 
animal facilities or exhibiting animals or 
by any person if the consignor furnishes 
to the carrier or intermediate handler a 
certificate executed by a veterinarian 
accredited by this Department pursuant 
to Part 160 of this Title on a specified 
date which shall not be more than 10 
days prior to delivery of such nonhuman 
primate for transportation in commerce, 
stating that such live nonhuman primate 
is acclimated to lower air temperatures 
than prescribed in §§ 3.90 and 3.92. A 
copy of such certificate shall accompany 


the shipment to destination. The 
certificate shall include the following 
information: 

(1) Name and address of the 
consignor; 

(2) The number of nonhuman primates 
in the shipment; 

(3) A certifying statement (e.g., *'I 
hereby certify that the animal(s) in this 
shipment is (are), to the best of my 
knowledge, acclimated to air 
temperatures lower than 7.2° C. (45°. 
F.}."); and 

(4) The signature of the USDA 
accredited veterinarian, and date. 


16. Section 3.111(c) of the standards (9 
CFR 3.111(c)) would be revised to read 
as follows: 

§ 3.111 Consignments to carriers and 
intermediate handlers. 


(c) Carriers or intermediate handlers 
whose facilities fail to meet the 
minimum temperature allowed by the 
standards may accept for transportation 
or transport, in commerce, any live 
animal consigned by any department, 
agency, or instrumentality of the United 
States having laboratory animal 
facilities or exhibiting animals or by any 
person if the consignor furnishes to the 
carrier or intermediate handler a 
certificate executed by a veterinarian 
accredited by this Department pursuant 
to Part 160 of this Title on a specified 
date which shall not be more than 10 
days prior to delivery of such animal for 
transportation in commerce, stating that 
such live animal is acclimated to lower 
air temperatures than prescribed in 
§§ 3.116 and 3.118. A copy of such 
certificate shall accompany the 
shipment to destination. The certificate 
shall include at least the following 
information: 

(1) Name and address of the 
consignor, 

(2) The number of animals in the 
shipment; 

(3) A certifying statement (e.g., “I 
hereby certify that the animal(s) in this 
shipment is (are), to the best of my 
knowledge, acclimated to air 
temperatures lower than 7.2* C. (45°. 
F.). M ); and 

(4) The signature of the USDA 
accredited veterinarian, and date. 

***** 

All written submissions made 
pursuant to this notice will be made 
available for public inspection at the 
Federal Building, 6505 Belcrest Road, 
Room 703, Hyattsville, MD 20782, during 
regular hours of business (8:00 a.m. to 


4:30 p.m. Monday through Friday, except 
holidays) in a manner convenient to the 
public business (7 CFR 1.27(b)). 

Comments submitted should bear a 
reference to the date and page number 
of this issue in the Federal Register. 

Done at Washington. D.C., this 1st day of 
August, 1979. 

Note.—This proposal has been reviewed 
under the USDA criteria established to 
implement Executive Order 12044. 

"Improving Government Regulations." A 
determination has been made that this action 
should not be classified "significant" under 
those criteria. A Draft Impact Analysis has 
been prepared and is available from the 
Deputy Administrator, USDA, APHIS, VS 
Room 703, Federal Building, 6505 Belcrest 
Road. Hyattsville. MD 20782. 

E. A. Schilf, 

Acting Deputy Administrator, Veterinary 
Services. 

[FR Doc. 79-24109 Filed 8-2-79; 8:45 am) 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 


The following agencies have agreed to publish ail This is a voluntary program. (See OFR NOTICE 
documents on two assigned days of the week FR 32914, August 6, 1976.) 

(Monday/Thursday or Tuesday/Friday). 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/SECRETARY* 

USDA/ASCS 


DOT/SECRETARY* 

USDA/ASCS 

DOT/COAST GUARD 

USDA/APHIS 


DOT/COAST GUARD 

USDA/APHIS 

DOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSQS 


DOT/FHWA 

USDA/FSQS 

DOT/FRA 

USDA/REA 


DOT/FRA 

USDA/REA 

DOT/NHTSA 

MSPB/OPM 


DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 


DOT/RSPA 

LABOR 

DOT/SLS 

HEW/FDA 


DOT/SLS 

HEW/FDA 

DOT/UMTA 



DOT/UMTA 


CSA 



CSA 



Documents normally scheduled for publication on 
a day that will be a Federal holiday will be 
published the next work day following the 
holiday. 


Comments on this program are still invited. 
Comments should be submitted to the 
Day-of-the*Week Program Coordinator. Office of 
the Federal Regtster, National Archives and 
Records Service. General Services Administration. 
Washington. D.C. 20408 


•NOTE: As of July 2, 1979, all agencies in 
the Department of Transportation, will publish 
on the Monday/Thursday schedule. 


REMINDERS 


The items in this list were editorially compiled as an aid to Federal 
Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is intended as a reminder, it does not 
include effective dates that occur within 14 days of publication. 

Rules Going Into Effect Today 

NATIONAL CREDIT UNION ADMINISTRATION 
39383 7-6-79 / Organization and operations of Federal credit 

unions; incorporation by reference 

Rules Going Into Effect Saturday, August 4 ( 1979 

POSTAL SERVICE 

39161 7-5-79 / Provisions for requesting financial records from a 

financial institution 

List of Public Laws 

Last Listing July 38,1979 

Note: No public bills which have become law were received by the 
Office of the Federal Register for inclusion in today's List of Public 
Laws. 





































































































































































Advance Orders are now Being Accepted for Delivery in A bout 6 Weeks 


CODE OP FEDERAL REGULATIONS 


(Revised as of April 1, 1979) 


Quantity Volume 


Title 26—Internal Revenue 
(Part 600-End) 

Title 27—Alcohol, Tobacco Products and 
Firearms 


Price Amount 

$4.25 $ _ 

11.00 _ 

Total Order $ _ 


[A Cumulative checklist ofCFR issuances for 1978 appears in the first issue 
of the Federal Register each month under Title 1. In addition, a checklist 
of current CFR volumes, comprising a complete CFR set, appears each 
month in the LSA tList of CFR Sections Affected)} 


_ PLEASE DO NOT DETA CH 

MAIL ORDER FORM To: 

Superintendent of Documents, Government Printing Office, Washington, D C. 20102 

Inclosed find $ . (check or money order) or charge to my Deposit Account No . .. 

Please send me . copies of: 


PLEASE FILL IN MAILING LABEL 
BELOW 


Name ..._ 

Si reef address 



City and State-ZIP Code 


FOR USE OF SUPT. DOCS. 

-Enclosed_.... 

To he mailed 

-later... 

....Subscription ......... 

Refund...._...... 

Postage. 

Foreign Handling_ 


FOR PROMPT SHIPMENT. PLEASE PRINT OR TYPE ADDRESS ON LABEL BELOW. 

....... ... 

SUPERINTENDENT OF DOCUMENTS 
U S. GOVERNMENT PRINTING OFFICE 
WASHINGTON, D.C. 20402 

OFFICIAL BUSINESS 


INCLUDING YOUR ZIP CODE 


POSTAGE AND I LLS PAID 
U S. GOVERNMENT PRINTING OFFICE 
375 

SPECIAL FOURTH-CLASS RATE 
BOOK 












































